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terial value to this board, has only come to light within the last
thirty (30) days.
‘. ‘! g.l..| lz ’za"‘l‘llo

Petitioners satisfy 10 C.F.R., §2.734(a)(1) for the following rea~
sons, and in the fellovwing respects:

1) Although this motion i8 brought more than one year after the
close of the record in this mutter, Rule 60 F.R.Civ.P, provides the
board with the power to entertain an independent action.

2) Nev evidence regarding the payment of "hush" money to whistle-
blowers, not tu testify bercre this Board sufaced for the first time
after the record wvas closed; and, nev evidence concerning the payment
of "hush" money te the intervenor C.A.S.E., has only, now, surfaced.

3) Evidence now exists to show that the intevenor C.A.S.E. and
members of the Government Accountability Project conspired to keep
the evidence of the whistleblowers from ever reaching the EBoard.

4) Evidence nov exists to show that there was a duplicity between
members of the Nuclear Regulatory Commission and members of the upper
management of th: applicant, to secure the license.

2. 10 c.F.R. §2.734(a)(3).

Pititioners satisfy section 2.734(a)(3) for the folloving reasons:

1) As evidenced in Petitioners' Exhibit A (excerpts from tvo sec-
ret settlement agreements), money had been paid to potential witnesses,
not to testify before this board. As evidenced in Exhibit B (affidavit
of Joseph Macktal), a potential witness was coerced into accepting mon-
ey. not to testify before this board by the attorneys from the Govern-
ment Accountability Project, representing C.A.S.E., namely one Billie
Priner Garde. Petitioners' Exhibi* C shows that the organization GAP

routinely led whistleblowers to believe they would be givern a chance
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to testify in proceedings, and receive protection, when in fact their
cases would be 80 utterly mismanaged that they never went to trial.
Petitioners' Exhibi ™ {is the handwritten note from one ALJ to anoth-
er, for the Department of lLabor, showing clearly that they were not
fooled by these tactics, and what their opinion of them was.

2) Petitioners allege that false and misleading statements vere
repeatedly made to this tribunal between 1962 and 1985 by Texas Util-
ities vitnesses and that these false and misleading statements re-
sulted in this Board's reliance on, and adoption of, either false or
misleading facts when issuing its December 28, 1983 Memorandum and
Order in the matter of Texas Utilities, et al., Docket Nops. 50-44%5,
and 50-446. As memoriaelized in that order, the ASLB relied on tes-
timony provided by Mr. Finneran and others, as well as false or ma-
terially misleading facts contained in a NRC staff Special Inspection
Team (SIT) report to answer the following fundamental gquestion:

“{A]ithough differences in engineering approaches
occurred between the three parallel pipe support
groupe (ITT-G, NPSI and PSE) . . . the fundamen-
tal issue for thie Board to resclve is whether
these differences in engineering approaches rep-
resents a safety or engineering concern . . . (by
assuring) that each design organization has a
clear, documented scope cf responsibility. . . ."
A copy of the relevant portion of the December 28, 1983 ASLY Memor-
andum and Order is attached hereto as Petitioners' Exhibit E.

As a result of false information presented to the ASLF and/or
NRC staff, the ASLB was led to believe that:

The evidence establishes that each of the threx
pipe support design organizations has its own
specific scope of responsibility for a specific
group of supports, There is no need for cross
communication between the three groups since
they share no common, in-line design responsib-

ility . . . The Board concludes that the Appli-
cants have adeguately defined and documented the
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respensibility and paths of communication be-
tveen . . . the pipe support design groups. No
NRC regulation has been violated,

After the issuance of the ASLE's December 28, 1983 Memorandum
and Order, counsel for Texas Utilities attorneys filed a series of
motions for summary disposition, together with affidavits (primarily
from Mr. Finneran). During the course of submitting these various
affidavits, Mr. Finneran and other affiants, again, materially mis-
led the ASLB by stating that each of the three design organizations,
ITT-G, PSE, and NPS1, had “"separate and distinct responsibilities
for the design of pipe supports" and all design changes during con-
struction are “"returned to the original designer for correction and
rechecking. . « ." See Affidavit of D.N. Champman, J.C. Finneran,
Jr., D.E. Powers, R.P. Duebler, R.E. Ballard, Jr., and A.T. Parker
Regarding Quality Assurance Program for Design of Piping and Pipe
Supports for Comanche Peak Steam Electric Station, dated July 3, 19-
84, at pp., 13 and 36. At the time the affidavit was sworn, Mr. Fin-
neran and others knew that the statements contained in the affidavit
wvere false.

3) As detailed in the briefs appended hereto as Petitioners' Ex-
hibits F and ¢ (briefs filed by S.M.A., Hasan before the Secretary of
Laboer), false and perjurous statements made by Texas Utilicies wit-
nesses during the course of a Section 210 proceeding threaten the
safety of the Comanche Peak facility by calling into questicon the in-
tegrity and competence of Texas Utilities management.

In Exhibits F and G, Mr. Hasan charged Texas Utilities and Brown
& Root management with employing a fraudulent scheme to certify the
pipe support system at Comanche Peak with multiple sets of design cri-

teria. As detailed therein, the three pipe support design organiza-
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tions then employed on site (ITT Grinnell or "ITT-G", NPS Industries

or "NPS1", and Pipe Support Engineering or "PSE") engaged in open and

notorious viclations of 10 C.F.R. Part 50, Appendix B.

3. 10 C.F.R. §2.734(a)(3).

Petitioners satisfy 10 C.F.R. §2.734(a)(3) for the following reasons:

1) Had these petitioners presented the material herein contained,

vhen the record was still open, they would, in all reasonable probabil-

ity, been granted leave to intervene.

2) Had this tribunal known of the payment of money to witnesses
not to testify before this board and the payment of money to C.A.S.E.
ant tc their counsel not to raise certain issues before this beoard;
this board, these petitioners would have been allowed to intervene.

3) This board would have, in all probability, granted these pe-
tioners' motion to intervene, and would have, in all certainly granted
same to the aforementicned Lon Burnam, had the facts concerning the
alleged perjury set out in detail in Exhibits F and C been revealed
to the Board at the time of Mr. Burnam's hearing on July 13, 1988,

These facts, not known to these petitioners, at that time, were
known to some, if not all, of the parties appearing before the Board
on July 13, 1988, Counsel for NRC staff, for example, knowingly re-
mained silent rather than reveal to this ASLP that NEC staff had cnun-
sel appearing before the ASLB on July 13, 1988, and had knowle‘ge of
the perjury allegations contained in Exhibits F and G. To-wit, NRC
staff was in possession of Exhibits ¥ and G by April, 1988,

Counsel for C.A.S.E., likewise, failed to inform the Board of
this information. Both the NRC staff's and C.A.S.E.'s failure to
inform the Board was inviolation of long-standing Board orders to

keep the Board informed of any relevant information. Counsel for Tex-

MOTION TO REOPEN THE RECORD -6~




a8 Utilities took an even more aggressive role in misleading this

Board about the existence of perjury allegations (Exhibit F served
on Texas Utilities counsel in February and Exhibit G in April, 1988).
In the words of counsel for Texas Utilities:
"(We] have, as stated on the record today, a suspi-
cion of perjury. We know of no such evidence. We
strongly deny any circumstances, and we will ask

for accountability outside the confines of these
proceedings."

Beyond the perjury allegations contained in Exhibits F and G, C.~

A.S.E. had, itself, alleged that Texas Utilities and its attorneys

regularly submitted "material false statements" to this ASLE. See e.g.

CLSE's Supplenentary Response to Applicant's Interrogatories tc "Con-
solidated Intervenors', dated July 6, 1987, at pp. 3-4. Petitioners
hereby attach, marked Exhibit H, the same. C.A.S.E.'s allegations

regarding the regular submission of "material false statements" con-
sittutes allegations of perjury, in that many of the stat ments were
made under oath. A review o. this C.A.S.E. pleading indicates that

c.A.S.E. had identif_..d to additional false statements made by Texas

Utilities in connection with the Hasan v, NPSI, et al., B6~-ERA-24

case. ld.., at p. 12.

Furthermore, C.A.S.E. alleged in a July 8, 1987 pleading filed
with this Board that facts surfacing during the hearing of the Hasan
case vere:

“, . . of such potential significance to both the
operating license proceedings and the construction
permit proceedings that Applicants should voluntar-
ily provide copies of all pleadings, documents, etc.,
in that case to the Licensing and CFA Boards. Ap-
plicants' failure to do sO . . is consjdered in
the O.L. an¢ the CPA hearings. . .« ."
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« » + CASE also believes that Applicants should
now voluntarily provide copies of all pleadings,
documents, etc., . « .+ regarding matters such as
this which are soc obviously covered by the Board's
oft-repeated and numerous Orders that Applicants
are to keep the Board informed of potential sig-
nificant information." July 8, 1987 letter from
CASE to *he ASLB, at pp. 2-3.

A copy of this letter ie attached hereto marked Exhibit 1.

In light of the NRC staff's, Texas Utilities' and CASE's failure
to notify the Bourd of the Hasan allegations raised in Exhibit F and
G, and given the "Board's oft-repeated Orders that Applicants are to
keep the Board informed of potentially significant information,® pe-
titioners weould, and should be granted leave to reopen the record and
to intervene, so as to keep the Board informed of the perjury and
other allegations raised in the Hasan proceeding in light of the fact
that all of the previously admitted parties could not be relied upon
to do so and actually went so far as to cover-up during those hearings
and the July 13, 1988 hearing of Mr. Burnam. Petitioners submit, as
further evidence of the unreliability of the intervenor CASE, marked
Exhibit J, the Secret Settlement Ayreement between CASE and the Ap~-
plicant, as well as an affidavit from a former board member of CASF.

All of petitioners' exhibits are attached hereto, incorporated
by reference, the same as if fully copied and set forth at length.

WHEREFORE, PREMISES CONSIDERED, petitioners hereby reguest that
this Board re-open the record and grant them leave to file their Mo~
tion To Intervene, granting them status as the sane.

Further, petitioners will file, within 45 days, all necessary af-
fidavits and other documentation, including lists of potential witness-

es, concerning the akove innumerated as well as additional safety al-

legations they intend to rely on before this tribunal.
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Respectfully submitted,

<§M N ungbﬁw-)

SANPRA LONG 1%, dbarDIS ABLE
WORKERS OF COMANCHE FEA TEAM
ELECTRIC STATION, pro se

1078 Wellington, #135

Ottawa, Ontario KlY-2Y3
Petitioner

X MICKY DOW, 0 8
10 8 hellington. #13%

Cttawa, Ontario KlY-2Y3
Petitioner

CERTIFICATE OF SERVICE
This is to certify that & true and correct copy of the foregoing
Motion To Reopen The Record was sent to all parties to the original
proceeding, by Federal Express courier, at the last known addresses

for each on this the 20th day of November, 1991.

2

Affiant
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Plaint¥ts:

STRICTLY CONFIDENTIAL Exhibit 4

UNITED STATES OF AMERICA
BEFORE TEE U.S. DEPARTMENT CF LAZ2CR

JOSEPH MACKTAL,
Complainant,

Case No,

v,

BERCWN & ROOT, INC.,

Respondent.,

)
)
)
)
)
)
)
)
)
)

SETTLEMENT ACREEMENT

WBEREAS Mr. Macktal's employment with Brcon & Root, Inc.
("Brown & Roct") terminated on January 2, 15 6;

WEEREAS Mr. Macktal has instituted the abocve-captioned

hd

action against Breown § Root before the United States Department

of Labor alleging that his termination viclated Section 210 of

n
o

the Energy Reorganization Act of 1974, 42 U.8.C. § 5851

{("Section 210")

-~

WHEREAS the dispute between Mr., Macktal and Brown & Rcoot
| has been amicably resolved and Mr. Macktal now desires tc with-

draw his complaint against Brown & Reoet, without admission of

#h liability by Brown & Rook, Texas Utilities Company and/er the
gther owners of Comanche Peak Steam Electric Station ("Comanche

3

o) LW A PEMSA \ - =~ b 3
Peak"), or the SAFETEAM program, or the attorneys, relatec
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Plaintifis’
STRICTLY CONFIDINTIA Exhinit A

companies, successors, assigns, cfficers, directors, managers,
agents, and employees of the aforementicned companies, crgani-
zations and programs (all of which entities and individuals are
hereinafter collectively referred to as "the Comanche Peak
companies, organizaticns, pregrams and individuals®™);

NMOW, THEREFORE, in consideration of the mutual promises
contained herein, the parties acre: as follows:

1) This Settlement Agreement does not amount to, and shall not

O

be construed as, an admission of liability ¢or wrongdeing cen
the part of any of the Comanche Peak companies, crganiza-=
tions, programs or individuals as defined abcve. Moreover,
this Settlement Agreement dces not amount to, and shall not
be construed as, an admission Dy Mr, cktal concerning the
merits of this action,

2) Mr. Macktal shall execute a general releas2 (attached

v

heretc as Exhibit A) of all the Comanche Peak companies,
organizations, programs and individuals as defined above
from any and all liability arising out ef or relating to
Mr. Macktal's employment with Brown & Root, the terminaticn
of his employment on January 2, 1986, or his resigration
frem his position with Brown & Root,

3) Mr. Macktal's representatives in the above-capticnad
action, Mr. Anthony 2. Re'sm'n and Ms. Billie P. Garde

(including Trial Lawyers for Public Justice and the Govern-



STRICTLY C. .FIDENTIAL

ment Accountability Project, the crganizations of which Mr.
Roisman and Ms. Garde, respectively, 2 e a part and through
which they came to represent Mr, Macktal), hereby agree
that they will not call Mr., Macktal as a witness or join
Mr. Macktal as a party in any acdministrative or judicial
proceeding in which either Mr. Rolsman, Ms. Garde, Trial
Lawyers for Public Jus' ice or the Government Accountability
Project, or any combination of them are now, or in the
future may be, counsel or parties oppesing any of the
Comanche Peak companies, organizations, programs or indi-
viduals as defined above; nor will Mr. Roisman, Ms., Garde
¢r their respective organizations do anything to suggest cr
otherwise to induce any other attorney, party, administra-
tive agency, or admiyfst:a:ﬁdé or judicial tribunal tc call
Mr. Macktal as a wt?;ess or to join Mr. Macktal as a party

in such a proceeding. Further, Mr. Macktal hereby agrees

that he will not veoluntarily appear as a witness or a2 party

in any such proceeding; and Mr., Macktal further agrees that

if served with cempulscry process seeking to compel his \\-

appearance or joinder in such a proceedin
immediately notify the undersigned representative of Brown

& Root, or his successe

"

, 4n writing and thereafter take

all reascnable steps, including any such reascnable steps
as may be suggested by the representatives of Brown & Rogt
to resist such cempulsory process

Plai

e

ntiffs:
Exhibit

A
N
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STRICTLY CONFIDENTIAL
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The foregeing provides the entire AGREEMENT between the

P S
satien

parties and this AGREEMENT cannct be modified except by W

stipulation signed by each of the parties hereto.

Bil.iie Pzrnc: Garde ior

Joseph Macktal, the
Government Acccuntability
Project, and herself

-

« /R Fmaﬂ for
Josep acktal, Trial Lawysrs
for Public Just.ce and

himsel
Lot pdutly

Rz-hard K. Walker fer
Rrown and Reet, Inc.

\nLheny

This 2nd day of January, 1987.

I
1t
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" Plaintiifs’
SETTLEMENT AGREEMENT Exhizit A

14
This SETTLEMENT AGREEMENT cdated as of Moy _E# 1988 is

MARIO POLIZ22I (hereinafter *polizzi*),

py and between LORENZO |
MAURINE ELLEN pOLIZ21, his wife and NATALIE POLIZZI, his minor

by Maurine Ellen Polizzi, her mothe:r anc legal

daughter,
quarcian (hereinafter eCo-Flaintifis") and GIBES & HILL, INC,
(hereinafter *Gibbs & Hill™).
WHEREAS:
A On ot about May 12, 1987, Pelizzi filed a
complaint with the U.8. Department ¢of Labor, Employment
ion Wage & Hourt pivision, alleging that

grandarcs Administrat
johs & Hill engsged in discriminatory employment practices in
viglation of the Enetgy Recrganization ACt, 42 U.s.C. § sg&sl

(Cage No. 87-ERA-38) (hereinafrer the *DOL Proceeding™).

B. The U.§, Department of Labor, Employment

Standarcs Administration Wage & Hour Division conducted an

atign and c¢ neluded, based upon said@ investigatic

believe that Polizzai was

investigs
that there wWas probable cause to
» Reorganigation

discr;minated ggainst in
ACt.,

C Gibbs & Hill filed a %3 mely reguest for & hearing
with the Chief Administretive Law Judse, United States

g4 2 W4 N~ AONES

03A13934
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shall undertake obtain the

| 15. Gibbs & Hill
¢ a General Release in substantially the

caid General Release shall

conditions set

N
ezecution by TUGCO ©

attached hereto &%
e unles

gxhibit C.
s and until (2) the
5 are fulfilled and (b) the

form
not be deemed effectiv
¢ and 6 here’

forth in pa:agtaphs
and Co-Plaint

F General Release of Polisei
A pa:agraph 13 herein {g deliverec to TUGCO .

ifts referred to in
Piaintifis

IN WITNESS WHEREQF, the parties nave hereunto set

o
and seals on this Zé*;i dsy of w/_\usss
</\—4

5 their hants
7 A

| (=~=TTRENIC MARLO POLIZLI
i e . . "' ,? A e
m{l ({/2"1 !Q ézzﬁ l /0 o ;4

- S GRINE ELLEN POLIZZIZ
i A
| M‘

NATALIE POL

X,

{321, & MihOT.
len Polizzil, her
legal guardian

I
Maurine El
mothet and
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allegations Lo the NRC Staff dur grived

sonfidantiasl ceonferenc angd dur a senfidentia

inspection of the comanche Peak site. Nenetheless,

sailed to adeguasely address these cencerns.

believe that these concerns gentinue %o pose an unneceasary

nealth and safety risk.

§5 In additicen, I have goncerns Lhnat were
‘

terms ©f a secret gettlienent

1 “r
1isies and B}

Texas VUti

Roisman, These conceIns ingiuca:
" . o e d - {
a) The use of Kapton wiridg and termination X.ts8
LI s 4 4T y )
(inciuding the design and inmstallation 0f e.ectirice.

penetraticnsa)
b} SAFITIAM’s identification

» L) L} : -
whigtleblowars ans

enpleyees who breugnt safety concerns to management
and/or SATETEAN!
g} The wltra~-vulnerability sf kay gafaty

gyatens’
d) Design preblens rolated to Dackeup 8¢
eysteuns!

e) Improper attenpis to gilence witnesses and
r

Pl

purpress information bafrre the NRC

£) SAFITEAM'sS participation in ané cover<up of
safety coucarns.
| 6) After bringing salaety concerns %o SAFETEAM, 1 wWas
demoted ané gontinually haressed and intimidates by

0

{1

Plaintiffs:
Exhioit 3
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| | " Plaintiffs:

Exhibit 8

i

£ 3 4id ney agcept the gettienant and I did

ot

g) &
not come up with the §13,000, whey would withdraw ae
counses (as they hac already dene in mY uneny.oyment
hearing). At that tize both Mg, Garde and Hr. Roisman
knew I was unempioyed and (ndigent, To the best of uy
reccilection, the terms of representation expressly
gtated that expenses werse net due and peyable until
after the case was settled. Yet, Billie Garde anc Teny
Reisman were demanding money o continue with my case.
GAP, TLPC, Billle sarde, and Tony Relgrman ggresd to
represent me KnSWing chst T was unempioyed and unabie
to afferd an attornel.

16 After considersble preasure T syreed to sattle ®y
cage for $2%5,000. X urderstocd that the $35,000 settlement
gdfar %C he twWO suparste sgreenents between Brown & Reot mnd
myself, The first saze'enant would ba for §1§,000 to be
paid te ma, and that a gacsnd setrlement would pe pald to
GAF in the amount of $20,000,20 %o Covar "gxpenses" after

17) 1 was informed © attorneys thaet the Judge had
ardered the parties To exsdute tie sestlevent within 20
days.

18) Brewn & Roct's altorneys did net attempt to execute
the gsettlemant within 30 cays. on or about December 26,
1666, 1 informed Elllle sarde that I ne longer wismheld t¢
gettle Wy case and that wanted te proceed with the srinl.

1%) On or apout Decemder 26en and 29th, 1986, I wasi

&, informed Dy ny attorneys for a second time I

i# T 4id not accept a pattlenent

| ©
£
<«
b

nad to pay §12,000.0

Dlaintiffs’
Exhibit B
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Garde: nd that‘s werth §$18,000.007

Macktal: Yep, that's worth ic.

Garda: I think ycu're paxing an abec.utely insane
sg=igion. .. [Tihey're gonna Sue you fer breac:t of
pettienent. ..and that’L. masn yeu'Te genna have ts get
lewyers.

Macktal: Let thern sue hé...

Macktal: 1'm not breaching the asettlement
[

agreezent, There Was ne gsettliement agreement They @i het
cemplete the 310 Zay pericd, . 4i%'s agot, % mun%; % 48
LENGRY exiBlSs.
Garde: Yeu den't have thalt ept.thn
LI
garde; L'z your lawyer, I know whas I3 Salkeng
abcut. You can npt deo thas. ey dan’t have the financia.
apilizy %o do this because you denfe Rave the abillity T2 ER
58.4.. 1'm geing %o have T2 have Tory €all you...
Mackeoal: I don't cave
Garde: We've invested the expense ¢f §13,8C0 TV
(and) LhRat's & ‘oz T2 us. We ceuldn’t meet pay role
25t weeXk Everything is valting to get this settlerment
money in ordsr Lo wake pill payments...¥ou can't affors t°
arsors that kind of Bill,..This is $12,000C.C0.
L
Macktal: I have pade arrangments to Pick up the
SRS

rransoript [ef my confidential depositicn I gave to the N
¢rom the NRC, The papers can’'t publiah anything untii the

¢rail but the transcript (I <an make] public informaticn

7
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now aw
ui‘re not going te have any

o
£

Garde: (Interrupting) X

lawyers.
FOE

Macktal!: They breached the eontract: I den't
want, the deals off. 1I'm going through wotn it recause they
preached the contract and as far as I‘z cencerned I want to
g te trial. 32 they don't vant to ge to trial ==

Garde: (Interrupting) Thare isgn’'t going to pe
LI

- faw 'm
Macktel: The settlaenent agreenent as far 28 o

o g and 1%8 oever. ..
concerned is desd, Nething happensd and (%8

v nHLe - T ]
. Reisman that: A% £his po.nt

[ 3
Wl
0
!
.
=
.
o=
0
|
n
4
o
o
e
'L}
o
-
t
€
h

0 - - - w
23) During this Decenrder 1Gth conversaticn withn &4
4 ‘
| - . - -
L poisman I told hiz that T had contactad scme repiriers atc
. 2 ) i - ~

y ‘
press anything now because "ithe reporters who are covering
’ - . s .
r th ne ilssucs”
| the licensing hearings" would also "cover tne sane l8su
ng board, and

[ - * i agmeln va |
when my information was reporved to the Licens.
; n

n
that my case was neot “a gpeech Llssua.

s »
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either have any knawledge regardiag the layoff of Rex. Counsel for
fex reportedly asserted that bdoth Marshall and Pett had knowledge
of Rester's catering activities and thac Marshall had knowledge of
Rester's activities at the project in the State of Washingten,
seithet of which subjects were partinent under the ERA. dhile
Respondent contended that such inforsation would not be relevant to
Rex's Sestlen 210 aotden, counsel for Rex still sought to compel
those depositions be taken and Judge Butler, in his discretion,
refused te quash the deposition notices.

Respondent scugh® to depose Complainant "n three separate
cccasions, hovever, each time that Respondent noticed Rex for
deposition he reportedly vas not available to be deposed, allegedly
due to VYusinsss travel commitments. Thereafter, Judge Butler
(ndefinitely postponed the hearing until sueh time as Rex sudnmitted
te being deposed. Following the cancellation of the March 22, 1588
hearing date, neither Compladnant nor Respondent undertock further
discovery. However, in September, 1988, Rex {nstituted a Texas
state civil actien against Respondent for wrongful termination.

Once the fnstant gection 210 case was asuigned to
Administrative Lav Judge Robert L. Rampey and & hearing wvas
seheduled to be held on April 5, 1949, Respondent again noticad Rex
for deposition and scheduled that deposition for Houston. Counsel
for Rex annsunced that Rex would not go to Housten te be deposed
Wnless Edasee paid his expensaes to travel to Houston. Respondent
then sought and obtained an order from the presiding Judge
compelling Rex to attend the noticed deposition. On the day of
Rex's deposition, counsel far Rex, though netified that the
deposition was to proceed day to day until completed, announced
that she was unable to stay for the cospletion of Rex's deposition,
vhereupon the taking of Rex's deposition var suspended.
Thereafter, Complainant resisted Respondent's Notice of
Continuation of Deposition and moved to quash the Notice.

Ir this regard, 1n her oral wmotioen te quash notice of
continuation of Complainant's deposition, counsel for Ceoemplalnant
alleged 1t was necotsary for her to leave the eriginal depasition
prior to {ts completion because she had an appeintment about sixty
m{les from Dallas, Texas early the following morning, and the only
f14ght she could cateh frem Houston to Dallas was at approximately
$:30 pem. A revi~e of the Official Adrline Guide indicates,
hewever, that ther: were 29 flights frem Housten to Dallas
(225 air wiles apa t) that evening between $:30 and 10:30 p.n,

At the hearing held on April 8, 1989, when the availabiidry of
numercus flights between Housten and Dallas was pointed out, Mr,
Cuild, co-counuel for complainant advised that he had been advised
by co=counsel (Ms. Carde) that during the evening and morning
following Rex's deposition, the weather “was extremely hazardous,
that there was fce and snow on the roads between Dallas and
¢lenrose, Texas + « + and that 1t took her several hours to travel
late at night and shedidn't arrive until 1:30 [a:m )%y (TR 42,41),
Counsel also advised that “there had been & tlosure of the alrport

previously that day which backed flights ap « + " Accprd{n’ to
Plaintitts
i r'i“’§! C
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the best information availadle, none of those 29 scheduled flights
vat cancelled due to weather conditions. Aecording to official
.8, GCovernment aviation weather records for the area, attached
hareto, the wyather at and between Houston and Dallas between 12:46
a.®. and 11157 p.o, March 6, 1989 wvas wvell above the ainimus for
sirline operations, that the ares way covered by high pressure,
there was no precipitation, cloud cover varied fros bdroken to
clear, visidility averaged 15 miles and the wind averaged
approximately 10 kts (approxinately 11.5 aph) with the Hhighest
recorded wind at Houston Hobdby Alrport of 20 kts gusting to 26 %ts
at 2:%0 p.m., Temperature varied from 20°% to 47" F over the area

during that 24 hour period.

These offictal weather observations are at varlance with
counsels statements.

in the interim, counsel for Rex sought to depose three other
{ndividunls reportedly for the purpose of mwaking an inquity as to
fob availabilities for which Rex might have bheen gualified
folloving his layoeff from Edasce. in that connection, Respondent
vade the following (ndividuals ava’ladle to Complainant's counsely
Poug Barrett, Ebasc~'s corporate personnel manager; Mike Brraehlow,
the manager of MHVAC engineering for Edasco Services, Ingc. at the
Comanche Peak Nuclear Power Project; and Howard Hildebrandt, the
site personnel manager for Ebasco Services, 1nc. at the Comanche

Peak project.

As Complainant had not continued to seek 1to depose Janmes
Geiger, nor obtain all Safaeteam reports involving Rex, Respondent
poticed Celger toe be deposed on April 3, 1989, and subdpoenaed
Cefger to Lring gafeteanm reports relating to Rex. Rowever, ac
Houston Lighting and TPower Company agreed to provide both
Respondent and Complainant with coples of the Safeteazs files and
414 so on April 3, 1989, the deposition of Geiger was cancelled.

on April &, 1989, this matter was called for hearing by Judge
Razsey ot Houston, Texas. At that time, counsel for Complainant
ssught lesve teo file his Second Amended Conplaint. Complainant's
anmsunced purpose {n seeking leave to file the Second Amenled
Cozplaint was that the Second Amended Complaint vould deprive the
peportsent ¢f Jurisdiction cver this action bdecause that complaint
did not allege any activity protected by Section 210, After
heeting argument of counsel, Judge Ramsey, over Respondent's
objection, granted Complairnant's motion for leave to file his
Second Amended Complaine, but ruled that the Secend Arended
Cozplaint did not deprive the Department cof Jurisdiction to hear
the matter. Judge Ramsey then ordered Complainant to go forward
with his proof, whereupon Complainant requested a continuance .,
This request wvas denied and Complainant was prdered te put on his
proof. Without offering any evidence or calling & single witness
to :estify, Complainant's counsel anncunced that they could not
prove the charges of discrimination apgpalnst Respondent, not could
the Complainant offer any evidence iIn suppert of those charges.
The Complainant then vested his case. Respondant moved for
judgment and for leave to file a motion to recover its attorney's

Plaintiffg’
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{neurred in belng required to defend this matter.
advisenent and leave to

4 attorneys fecs was GRANTED,

fees and costs
tse wmotion for judgnent was taken under

file a motion to recover costs an

pecause Complainant, though given the opportunity to do so,
faited to offer either testimony or evidence ia support of his
etaim of dlscrinmination against Respondent, he has failed to make
eyt & privs facie case and, in fact, failed to produce any evidence
yhatsoever tending to shovw a violation of the ERA, and Resrondent
{s entitled to Judgment {n 1ts favor, which 48 heredy GRANTED,

SANCTIONS

yUnder date of April 14, 1989, counsel for Respondent filed o
gstion and memorandus in support of his motion for avard of costs
and attorneys fees. under date of April 27, 1989, Cosplainant's
counsel pursuant to leave granted filed & response in epposition to
tespondents motion. In this Tresponse, Conplainant's counsel
recuested & hearing on the issve of {mposition eof conts and fees.
1 az of the ppinion that gounsel's response adequately addrecsed
Respondent's motion and that a hearing on the 1ssue (s not
gecessary, bdut would merely cause additieonal delay and expense.
The Comnplainant's regquest for a hearing 19 herebdy DENTED,

setting forth protected sactivities, Section 210

1n addition teo
42 U.8.C. 88851, charges the

of the Energy Reorganization Act,
gsecretary of lLaber with the duty teo investigate charges of

diserimination under Sectian 210 and to issue an order either

providing relief or denying the complaint, The Secretary's order
can only be {gsued "on the record after notice and opportunity for
. 1n accordance with the pandate of Seetion 210,

publiec hearing
has promulgated regulations estadlishing procedures

the Secretary

for the handling of discrimination complaints under federnl

eaployee protection statutes. See 29 C.F.,R, Part 2. Those

regulations provide for an {nvestigation to be conducted by the
pivision, and the right of &4 varty

adeinistrator of Wage and Hour
dissatisfied with the determination of the Administrator to request

s ~earing o' the record before an Administrative Law Judge (“ALI").
s+21e¢ Part 24 sets forth time constraints and the situs for such
vearing, Part 24 does not provide for any discovery or delineate
sy of the povers of the ALJ, ether than the pover to dismiss the
co=plaint or render 4 reconnended decision. It thus appears that
Cemgress intended these “whistleblower™ (cases 19 be speedily
tnvestigated and disposed of with a minimum of legal maneuvering
with i{ts consequent delays. 1n actual practice, howeveY, &
cozplainant who desires discovery may waive the spoedy dispositien
reculrement and undertake discovery to the extent authorized by the
aé=inistrative law judge. The power of the ALJ to compel discovery
asd oversee the proceedings 15 established by the Rules of Practice
and Procedure for Administrative MWearings fefore the Office of
Ad=inistrative law Judpes proemulgated by the Secretary, at
%9 C.F.R: Part 18 (hereinafter “"Rules of Practice”).

erally applicadle to

the Rules of Practice set forth rules gen
AmOng

proceedings conducted before Administrative lav Judges.

~6* mahisit ©
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constitutes @& certificate by the signer
that the signer has read the pleading,
motion, or other paper; that to the Ddest
of the signer's knowledge, ({information,
and bellef formed after reasonable inquiry
4t 4s well grounded {in fact and (s
varranted by existing lav or a good faith
argunent for the extension, modificatioen,
or reversal of existing law, and that 1t
is not interposed for any {laproper
purpose, such as to harass or to cause
unnecesnary delay or needless increase in
the cost of litigatien . .+ + 1f @
pleading, motion of other paper is sigoed
in violation of this Rule, the Court, upon
motion or wpon fts own {iniftiative, shall
impose upon the person who signed it, a
represented party, or both, an appropriate
ganction, which may {nclude an order to
pay to the other party or parties che
amount of the reasonadle expenses inzurred
because of the filing of the pleading,
motion or other paper, incloding a
reasonable attorney's fee. Federal Rules
of Civil Procedure, Rule 11, 28 U.S.C.A.

The amended Rule imposes stringent obligations upen 1itigants
and their counsel, 1n Hale v. Harney, 786 F.2d 688, 692 (5th Cir,
1986), Judge Gee succinctly stated: “The day 1s passed vhen our
sotice pleading practice = ci. cumscribed only by a requiresent of a
subjective good faith on the pleader's part = plus 1ibera’ dis~
¢covery rules invited the federal practitioner to file suit first
and find out later whether he had a case or not."

Prior to the 1983 amendment, Rule 11 required only a
subiective, good faith belief that there was good ground to support
a8 plesding. Davis v. Vaslan Enterprises, 765 F.2d 494, 497 n.d
{(Sth Cir. 198%5). Rule 11 com-llance 1s now measured Dby &n
ehbdective, not sudbjective, standard of reasonsbleness under the
¢ircumstances. Thomas v, Capital Security Services Ine., 836 F.24d
866, 873 (Sth Cir. 19687, Rule 11 imposes the fo.lowing affirm=
ative duties with which an attorney or litigant certifies he has
cozplied by signing a pleading, motion or other document:

(1) That the attorney has conducted a
reasonable inquiry into the facts which
support the document;

{(2) That the attorney has conducted a
reasonable inguiry into the law such that
the document enmbodies existing legal
prianciples or & good faith argument "for
the extension, modificatien, or reversal
of existing laws; and
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1t 1s patently obvious from the documents which were available
te Complainant and Mhis counsel bath prier to and fomediately
following the filing of the Complaint, that there vas no reasonable
factual basis to support the clalms. Pespite this, Complainant's
counsel wundertook massive discovery, taking no less than nine
depositions over @ fifteen month period and required Respondent to
produce @8 massive amount of documents., on April s, 1989, a hearing
vas held before Judge Robert L. Rassey. At this hearing, counsel
for Complainant sought and teceived leave to file a gecond Amended
Co=plaint and represented in open court that Cosplainant had not
engaged in any “protected activity", and that the filing of this
Second Amended Complaint vas for the sole purpose of depriving the
Agpency (Department of Llabvor) of ‘urisdiction. Counsel for
Complainant attempted to explain their position by stating that
they had Just received a series of Safetean documents from Housten
Lighting and Pover Conpany {neluding Safeteam Report Concern No.
11028 which convinced them that thelr client had not, in fact,
engaged in “protected activity". As noted above, Safetean Report
concern No. 11028 was relied upon by the Department of Laber's
investigater in coming to the conclusion that there was no
violation of any protected astivity, and the existence af which
teport was made known to Cemplainant not later than July 7, 1987,
uad counsel looked at gafetean 'eport Cencern 11028 at that time,
{t would have been apparent that the complaint vas {11=founded,

Counsel for Complainant engaged 4in conduct which Rule 11 is
specifically designed to prevent. 1t s =zlear that counsel for
Complainant did net ecenduct @ reasonadle inquiry dinte the facts
vhich allegedly supported the Cenplaint, A reascnadle inguiry
eould not have led counsel to believe that the Complaint was well
grounded in fact. Even & cursory {nvestigation into the facts at
hand as early as Jua¥ 7, 1987 would have educated counsel for the
Complainant as O the obvisus lack of merit for the Conplaint,

1t 1s further eleay by the nature and extent of discovery
engaged in by counsel for Complainant that the Cosplaint was filed
for an improper purpose. fpectifically, Complainant's discovery
aopears to have been brought salely far the purposes of harassment
ot Respondent, Ebasco Constructors, 1me. or for the purposes of @
eivil sult whereln damages not allowable 4n this action could be
recavered., Rather than seeking toe use discovery te develop the
factual eircumstances underiying the claim that Complainant had
heent terninated for gngaging in protected activity, eouncel for the
Complainant {nstead chose 10O depose many representatives of
sespondent who nad little or no knowledge as to the facts af the
Cosplaint. During the course of several of the depositions,
counsel for Complainant scught confidential information which was
dazaging, gmbarrassing and contldential to Respondent and its
vitnesses and bore no rational relationship vhatsoever to the facts
sought to be proved in the Complainant's gection 210 action. These
specific tactics were set forth 1in detatl in Respondent's Meotion
for Entry of Protective order which was filed in this proceeding en
or abdout FPebruary 23, 1988, The scope of Complainant's discovery
{¢ reflected in Respondent’s incurring travel expenses of &4,869.05
(=ainly for representing the person weing deposed) and isfo {tion

aintiffs’
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transeript costs of §4,084.00, in addition, 4n responding to
{nterrogatories and subpoena Duces Tecum, Respondent spent
1iterally hundreds of san-hours end thousands of dollars compiling
the documents sought by these discovery devices.

tThat the Complaint wvas prosecuted in bad faith and for the
purposes of harassment of & eivil suit {s even more evident vhen
one looks at the conduet of Complainant's counsel when the case was
called for hearing. Despite the fact that the case had been on
file for over two and one=half years and extensive discovery had
besn completed, counsel for Complainant when forced to proceed,
moved for a continuance because her wvitnesses were not present.
Counsel knew that the judge assigned to the case wvas based in San
francisco and would have te travel to Houston to hear this case.
Theugh counsel claimed to have learned of the lack of merit of
their case on April 3, 1989, they did not sdvise the judge that
they would not proceed to o hearing in the two days April 3, &,
1989, prier te the hearing. This in epite of the fact that all
patties were advited that the judge had set aside three days, April
$, &, and 7, for the hearing. This shows nothing but wutter
disrespect for the judges' and opposing counsel's time, convenience
and expenses. When the notion far centinuance was denied, counsel
for Compiatnant failed to call any witness and did not present one
plece cf evidence in an attempt to pursue thelr client's clalm.
{nstead, counsel for Complainant announced in open court that they
could not prove a discriminatory termination, alleging that the
{nformation had only become availadle on April 3, \9!5.

Rule 11 of the Federal Rules of Civil Procedure places an
affirsative duty on counsel to conduct & reasonadle dnquiry into
the facts which support the documents that they file. Had counsel
for Complainant conducted suech a reasonadle {nquiry inte the facts
of this case, prior to of shortly after filing of the Complaint,
Respondent would have been spated the enorsous time and expense
to which 1t has been subjected over the past two and one-half
years. this is precisely what Rule 11 was designed to protect
sgainst and, in secordance with the amended Rule, the Court is
required to Frpose Rule 11 sanctilons upon the finding that Rule 11

nas heen vio. ted,

.The Affidavits of Sanmuel E, Hooper and Larry B, Funderburk
f{'sd pursuant to leave granted set forth that Respondent, Ebasco
cymgtructors, 1me., has been required to incur attorrey's fees and
cxpenses in the anount of §77,468.53 {n defending the clainm vhich
was brought and puryued by Complainant, John Rex. By signing the
original First Asended Complaint, Billie Pirner GCarde and by
signing the Second Amended Complaint, Billie Pirner Carde and
Robert Cuild, as couhsel for Complainant, John Rex, had the
affirmative duty Lo conduct a reasonable {ngquiry into the facts
supporting the elaim, not go on an snlimited fishing expedition in
hopes that something might tura up., The conduct of Complainant and
his counsel can only lead to one conclusion; that the Complaint
herein was without foundatlion and was parsued without justifi-

gation. Respondent, Ebasco Constructors, 1Inc., but for the

conduct of Complainant and his attorneys, would not havp incu
\a'lniwi'
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attorney's fees and expenses tn the asount of $77,668.53, and
Respondent 18, under Rule 11 Federal Rules of Civil Procedure,
entitled to recover said agount jointly and severally from John
Rex, Government Aceountability FPraject, and its attorneys Billie
pirner Carde and Robert Cuild an eanctlonsg for their daselesns
and willful conduct in ghis ¢ase whigh smounted to an abuse of the

adninfatrative pracess.

Recognizing that the iapositien of ganctions 18 unusasl, the
tendency is to attribute counsels’ actions te inexperience, zeal of
siaply enthusiastic representation. Such is not, however, possible
here. The Governsent Accountability Project has such experience in
cases of this type and, in fact, its very nape suggests 1t exists
for the purpose of prosecuting “yhtstlablover” casnes such ag this.
Complainants tead counsel, Ms, Carde, has been {avolved in cases
such a8 this in the past and has been criticised by trial jJudges
for the manner in which she has putsued cases. See Recommended
!upplcucntcl Decision and Order {w Coldstedin v, EbascH Constructors
gh-ERA-26, and Recommended Decision and order in Hasan V. Nutcleafr

Pover Services, I1ne. Bh=-ERA~D4,

Though Mr. Guild Yecanme associated with this case enly shortly

pefore trial, he had an obligatien to fully exsmine the f1ie and
all evidence before agreeing to become {avolved., Had he done 80,
the weakness of Complainant’'s case sheuld have been evidant.

1 thus cannot attridbute o counsels {inexperience, gepl or
siople gnthusiasn, pursuit of this case bevond a point when
teasonabdble {nvestigation would have {ndfcated no violatien of any
protected activity, Information from which such a gonclusfon wvas
evident was availadle 1in the gafeteam reports about which counsel
was well aware, and by the i{nvestigative report of the Department
of Labdor. To continue to "beat @ dead horse” in the manner hete
subjects counsel to the sanctions of F.R.C.P, Rule 11,

LRDER

1) the zemplaint hereiln {6 DIGMISSED with prejudice.

) Complainant John. G- Rex, OGCovernaent Accountability
Project, and attorneys Billie FPirner Garde and Rokert Cuilé, are
jointly and severally ordered to reinburse the Respondent herein
the sum of 877,468,953 representing cokts and attorney fees facdtred
by Respondert in defending this groundless saction. =

BERT L.« RAMS
Administrative Law Judpe

detads MAY 12 1389

San Francisco, california

RLRE:b Ik Plaintiffs
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UNITED STATES ~  AMERICA
NUCLEAR REGULATLAY COMMISSION

gefore Acminigtrative Judges:
peter . Sloer, Crovemar
Or. Kenpetr &, MeCellom

Dr. Walse= &, worgan

‘acngs Loy, $heaa%
1A tHe Matser of Eusdad
7;1“ UTILITIES GENERATING COMPANY , _!_1. 11_._ {ﬁ;g]jcat:rp ‘o

' Dperating License)
(Comarche Peak Stedm Electric Statien,
units 1 and 2) Perymoer 28, 18F3

MEMORANDUM AND ORDES
(Oudlity Assurange for Tecign’

‘The parties are pro {bitesd frpm informing  aryDue  43Cul  ine
gxistence pr gontent of th.s Mamorangum ang Orger prigr 1o 40 noon
foitern Daylight Savings Time, December e8]

The record before us cests doubt on the gesiyr outlity of the
ronanche Peak Steam Electric Statior (Comenche Pesi!, GEth because the
Te«as ~ Urilities Gengrating Company, &% ale (apolicant) has  net
semonstrated the existence of a system that promptly corrects gesign
.‘gcficiencies and becsuse our record 1§ QEVOid af & setisfacrocy
pxplanation  for several design ocuestions raited by the Citizens
association for Safe Energy (CASE). We suggest that there 15 @ need for
an independent decign review and we reguire applicant to fils & plan

that may help to recolve our doubls,

N s Plaintifts:
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Design GQuality Assurance: 67

frictiona) loads between pipes and supports (CASE Exhibit
ES8H, p, 5). Messrs, Doyle and Walsh seem to feel that had
the design basis inputs and finterfaces been adequate, these
differences would not have occurred. They further state that
since such differences have occurred, the Applicants have
¢iolated NRC reguletions, as well as standards endorsed by the
NBC,  including ANST N4§.2, “Quality Assurance Program
Requirements for Nuclear Power Plants." (See, e.9., Tr. 2673,
1706, 3852, 3864, 3928, 6984.85), Messrs, Halsh and Doyle
alsn stated that they believed that internz] interfaces within
the SSAG [Sita Stress Analysis Group] were inadequate, since
there was no cleirly delineated ling of communication and
responsibility in the Applicants' engineering guidelines, in
viplation of ANS1 N45.2.11 (Tr, 6984-87, 6589).

The foard ¢isagrees with Messrs, ODoyle's and Walsh's
conclusions about the Applicants’ organizational and design
{ntorfaces in the pipe support design area, It is true that
enere are differences 1in design approsches btetween the
feplicants' three pipe support design orgenizations. These
differences appear to be the outgrowth of the Applicants’
utilization f{g three separate pipe  support design
organizations, An  early decision was made by the
hpplicants that pive support designs would. .be contr out
to _companies Twho ~are "in _the _business--of—designing_and
fabricating pipe support components. In order to satisfy ASME
CGdErequirements -and-to-set ¥ bESTs for competitive Mdding
between the companies, 1% was necessary to provide~th {
she overall desion criteria Yo be met, The Gibbs and W
A SCURERE WHTEH BCs oh TENEs ~¢KTT objective was Specification

Ms-d46A, Contracts for_the design of pw.i i
[Comanche PEAK ]__gg_r_g__awa:mm : | A

addiETER, Applicants-created .what-became the PS, . which algo
gt_ﬂ'j:‘g& Specification MS46A. Since neither Specification
ME.4EA NGT thE ASME Coce diztate in detail the means by which
an engineer is to satisfy the design criteria, differences in
gngineering epprosches occurred between the three ]
nipe_support groups. (Staff Exhibit 207 [SIT Report]), P. 12}

Applicants’ Exnibit 142, p. 9).

The fundamenta) issue for this Board tu resolve is
whether these differences in design approaches represent a

169

[footnote 18 in original:] The Applicants alse employ 3 fourth
organization for the design of structural supports for ceble trays
and conduits (NRC Staff Exhibit 207, p. 12).
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gafety or engiveering concern, or 1f they violate any NRC
regulations, Staff guidance or other NRC-endorsed standard,
The Board believes that ANS! N45.2, and N45.2.11 in particular
are relevant in resolving this issue. The overall purpose of
| ANS] N&5.2.11 1t to assure that each cesign organization has a

| lear, documented..scops of responsibild ng_that there ece
| aocumented paths for communication when the responsibi $ty
| sHISEE_f70M, dre-orgamiZOtISA 30 the other—or IS SREERL by
| both, N&5,2 1% a general requirement docunent essentially
eauivalent to Awdu B of 10 CFR 50 while N&§.2.11 fis
specific to those''™ design controls requirements contained in
Criterion 111 of Appendix B and N&5.2. The NRC has endorsec
5 N&5.2 via Rc?uhtory Guide 1.28, and endorsed N&5.2.11 via
= Regulatory Guide 1.64, (Staff Exhibit 207, p. 12).

The evicence establishes that each of the three pipe
| 5upport1 dieﬁign 3r9anizat€ons has. ‘1:xrw,g_.spe:itic_sciop‘ei_{cf
| responsibility since each has been assigned the responsibility
for.a.specific_oroup of supports, (Staff Exhibit 257. C1Y
Applicants' Exhibit 142, 9. 9)7 There ds.no_need for gross
| communication between the three groups since they share no

comngn,. if=1ine_design_responsibility...Furthermore . the ) ines
of.comunication.between~the..Applicants,.Gibbs.and Hill, and
each pipe _support _ design _organizatio tlear ERd
donymented. (l1d.) There 15 also no need for TALEFHA)
interfaces within a design or support organization, under ANS!
NdE,2.1), (See, e.9., Tr. €987+8%8), Even if we believed that
interfazes Detween the SSAG, and the STRUDL subgroup were
necessary under ANS! reguirements, we sericusly doubt whether
there would be any safety significance with regard to CPSES,
in 1igrt of the clear evidence that the pipe support design
groups are well aware that they are ultimately rasponsible for
ageuring that pipe supports meet al) applicable NRC and ASME
Code requirements (Tr, 6889.82).

Jhe Board. concludes..that_the Applicants have acequately
defined and gdocumented. the. respofsibilities _and_pathi of
_comumcatmns_jugeem.mb:;s.,_&_m.lund..the.m 6T
gesion groups.. Mo NRC regulation has been violated Egg__ he
programmatic objectives of Subsecticn NA of the AtW Code,
N4S,2 and NAB,2.11 have been satisfied, (Staff Exhibit 207,
p. 15.)

170 The Board changed this word in the steff document because of cur

belief that Criterion 111 1s not the only degign control
requirement found in Appendix B,
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BEFORE THE SECRETARY OF LABCR

In the Matter of

S.M.A. HABAN,

Compliainant

v ) Cagse No. B8&6-LRA-24

NUCLEAR POWER SERVICES, INC.
STONE & WEBSTER ENCINEERING CORP.,
TEXAS UTILITIES ELECTRIC CC., INC.,

— i i

Respondents.

——

BRIEF 70 THE SECRITARY OF LABOR

e

The Record and Pleadings Before the Administrative
Law Judge Demonstrate that Mr. Hasgan Must Prevail

Complainant filed findings of facts and conclusions ot lav
in this case before the Administrative Law Judge (ALJ). These
pleadings carefully cited to the record and concliusively
demonstrated the following:

() Mz, Hasan put forth a prima fac.ie case:

(2] Mr. Hasan engaged in protected activity:

{3) Respondents failed to demcnstrate that the actionrg
taken by Mr. Hasan, independent of protected activity,
would have resulted in discipline.

This case can be resclved on very narrow and straightforward
grounds.

The seguence of events leading up to Stone & Webster's

-l Plaintiffg
Exhibit F
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refusal %o hire Mr, Hasan at Comanche Peak is uncontested. To

summarize the post-trial pleadings:

{1) ©On the basis of an initial interview and his work
record, Mr. Hasan was approved for hire by Stone ¢ Webster., 17Tr,
$76~577.

(2) That Stene ¢ Webster asked a manager of Texas Utilities
(Jonn Finneran) for his comments about those employees approved
for rehite. Tr. §76+77.

{3) That a John Finneran, a manager with Texas Utilities
advised Stone ¢ Webster not to rehire Mr, Hasan, Tr. 27.

(4) Acting on the advice of Mr, Finneran, Stone § Webster
€id not hire M, Hasan, Ti. §76~77.

($) But for Mr., Finreran's negative assessment, Mr. Hasan
soyuid have been hired by Stone & Webster., Tt. %76=77.

(6) That Mr. Finneran based his decision not te recommend
Mr. Hasan for rehire upon the advice of a Mr., Jay Ryan, ancther
manager ®ith Texas Utilities. Tr. 28, 35, 633,

(7) That Mr. Ryan stated, in sworn testimony, that he based
this negative assessment on Mr, Hasan's internal complaints
regarding poor encineering practices and on an argument that Mr,
Hasan had with a Mr. Barry Hill, 7Tr. $38-29.

(B) The Hill-Hasan disagreement referred to above was based
onla guality control problem and that during this disagreement
Mr. Hasan threatened to report the disputed engineering p-oblems
to the NRC if Mr. Hill did not fix them. Tr., 273, 538, $32.

This is the case in a nutshell. The undisputed record

demonstrates that the sole motivating factor in Texas Utilities'

SRS Plaintiffs’

Exhizit F
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recommending Stone & Webster not hire Mr., Hasan was based on Mr.

Hasan's internal whistleblowing activities and » threat Lo take
the internal matter to the NRC if Texas Utilities A4id not
properly tesclve the contrg rr

The case is simple. On,. M Asan's internal complaints
dte viewed as protected activity Mr. Hasen must win his case.
The Secretary of Laver should carefully review these pleadings
and Lssye & gecisien in support of Mr. Hasan and temand the case

for a decis.oh on damages.

& Y Mr. Hasan was Retaliated Against
Because of His Whi lguine Agtivities

-

i+ introductien.

Knowledge on the part of TUUCO's management that Mr, Hasan
was fejecting pipe support engineering packages due to safety-
related design deficiencies is the cornerstone of Mr. Hasan's
case.

Knowledge on the part of Mr, Jay Ryan (Lead Engineer for the
Large Bore Pipe Suppert Engineering Croup:, Tr. €32) and Mz, John
Finneran (TUGCO's chie! pipe support engineer for the entire
plant, to whom Mr. Ryan reported, Tr, 18) is <¢ritical because it

is uncontested that Mr. Ryan and Mr, Finneran jointly made the

decision to ban Mr. Hasan from the site. 7
Facts (hereinafter “Respondents' FOF") Nes. 33-36.
Mr, Ryan and Mr, Finneran chose to ban Mr, Hasan from the

site because they did not intend to adequately evaluate the

Exhibit F
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safety concerns Mr, Hasan had raised over the years, This
resulted in & great deal of animus toward Mr, Hasan on the part
of Messre. Finneran and Ryan, For example, Mr, Hasan rejected
more PSE design packages due to safety-related design
deficiencies than anyone else and his rejection of pipe suppores
cause consideradble delay of the certification of the pipe support
design. AlLso, Mr, Hasan detected design deficiencies in both NPS
and PSE design criteria, problems which no other line engineer on
site detected or callied to management's attention., Mr. Hasan's
expertise and Cedication as an engineer led to the uncovering of
numerous safety defects in the desisr of the plant,

Respondents, on the cther hand, deny that Mr., Hatan detected
any cdesign deficiencies or that he ever rejected 2 pipe suppert
because of a design deficiency in the criteria. See kespondents’
FQF 54, 70, 72, 74, @7, and BB. As such, Respondents argue that
Mr. Ryan and other members of management could not have had, and
in fact 4id not have, any knowledge of Mr., Hasan's rejection of
packages duc to impruper design, |

Below Complainant will demonstrate the Respondents' case is
based on false statements and apparently perjured testimony; and
that Respondents’ counsel apparently relied on perjured testimony
to prove its case. The record will bare that Complainant
coﬁatlntly raised design deficiencies to management and likewise
rejected to management pipe support packages due to safety~
related design deficiencies and that as a result of this Mr,
Hasan was banished from the Comanche Peak site and blacklisted in

the nuclear industry.
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2. Re nden redg~ £ gngcerns.

From January 1982 to August 1980, Hasan brought many safety
concerns to his superiors at the Comanche Peak site including,
Ram Hemrajani, Dave Rencher, Michael Chamberlain, Hatvey
Harrisorn, John Finneran, and Mike McBay., Tr. 230, These safety
concerns are now characterized by the NRC as 65 Quality assurance
allegations about Comanche Peax., CX 14,

It is beyond guestion that Mr. Hasan constantly raised
safety concerns of immense magnitude. 1In addition to stiffness
values of class 1 pipe supports (Tr. 117-118, 148-149, 234-237,
J65-286, 393), they included: punching shear (Tr. 230-234);
negligent design review (Tr. 78, 36%); Lichmend Inserts (Tr, 238~
240): Cross~over of PSE design packages to NPS (Tr. 72=7%, 240-
241, 120+121); Minimym Weld Reguirements (Tr. 168, 150), and
numerous others safety concerns identified in CX 14, rPor a more
detailed account of Mr, Hasan's whistle~blowing activity, see

‘ inant's Propoe Findings of Fact at pp. 13-19, 28~3%,

Nonetheless, Respondents falsely assert that Mr. Hasan “did
net have any 'safeiy concerns' about the site" Respondents' for
$4, that "he never claimed that the presence of different or
‘inconsistent' design Criteria in any way affected safety at
Comanche Peak," Respondents' [OF 70, that the “technical peints

be raised did not rise to the level of safety concerns”

Plaintiffs
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identified as a “spy". Tr. 270.71
Respondents patancla of engineers going to the NRC or CASE

so frightened Texas Utilities that managers were allowed to
cpenly intimidate employees attempting tc make such contact.
Indeed, Respondents’ parar-ia .s 80 complete that Respondents
concluded in their Reply Brie! that “in fact it is clear that, a.
least in [the case of Messrs, Walsh and Doyle], CASE nhad covertly
employed” spies to "collect information” while working at the
gite (Walsh and Doyle are the two leading ¢« .~employee engineer~
whistieblowers at Commanche Peak). Reply Brief at p.l10, FN 11.
Beyond the fact that this allegation was not ralsed anywvhere in
the record, it is patently untrue and false, and was made with
the malicious intent to mislead the tridunal. This knowingly
false statement will be the subject of a motion for FRCP Rule 11

sanctions.

/  Because Mr, Hasan's testimony was unrefuted, an adverse
nference that Mr, Hill made the assvrtion is appropriate.
Furthermore, Respondents, in their reply brief, knowingly mislead
the court by asserting that Complainant's fallure to cali Mr,
Bill to the stand to corroborate Mr, Hasan's testimony is
indicative of the fact that Mr. Hasan's asserticn was false,
fespondents then assert that Mr. Hasan's ‘“uncorroborated cral
testimony about his purported utterance to Mr. Hill could (not]
be believed." Reply Brief at 4, This is an ocut-and-out
misrepresentation of the facts, The truth is that Respondents’
own witness, Mr. Chamberlain, corroberate Mr, Hasan's testimony
that he told Mr. dill that he would go to the NRC (Tr, 192].
Furthermore, Mr, Rencher testified that he spoke to Mr. Hill
about "spies" and that Mr., Hill agreed with Mr. Rencher that
"ypies" for CASE were on site (Tr, 116]). Respondents' false
assertion is sanctionable conduct pursuant to FRCP Rule 11.
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. Respondents define Mr, Hasan's “disruption™ as a personal |

problem, 1In so doing they confuse  Mr. Hasan's telling 1
management that he was about to “go to the NRC" as “pecple 1
problems.* Blowing the whistle on errors in the design of a '
nuclear power plant is not a “pecple problem," it is ptotected |

activity., Mr. Hasan was cognizant of the fact that management

o - alal" peasaateaEEeeie iy’ i » MEeeeeselante - -ale™g - g o

nad ordeted the engineers to use false values in computing |
stiffness as well as numercus other safety concerns. Mr. Hasan

fought long and hard ¢ correct those and other problems. The :

e LA B

more Mr, Hasan protested the more management openly intimidated
Mr. Hasan from contacting the intervenor and the NRC. When it :

came time to correct the problems (i.e. when Stone and webster

I

arrived on site), Mr. Hasan was banighed from the plant 80
| management coulé continue Lo deceive the NRC . » the actuai
extent of re=work need to correct the errors in the plant's pipe

support design (which Stone & Webster had been brought on site to |

correct). ,

r.—__j_.,.,_;

| 111. Jay Ryan Submitted Perjured Testimony
Concerning Mr, Hasan's Rejection of PSE
Pipe Support Packages Between 1982 and 198%.

A i e

In an attempt to prove their theory of the case,
Respondents' counsel apparently alloved their star witness, Jay ,
Ryan, to commit perjury. Mr. Ryan apparently perjuted himgelf '

when he testified under cath that Mr. Hasan, from Januaty 25, |

g S o B M e pEmeme s |

1982 until May 1984 (the time frame Mr. Hasan worked under Mr, |

; -8 = Plaintiffs’
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Rencher in the NPS group), never rejected a single PSE~designed
pipe support package. The truth is that Mr, Hasan rejected
scores Of PSE design packages duriny this time and Mr, Ryan knew
of this and discriminated againgt Mr. Hasan because of it,

The rejection of pipe supperts is & major key to the proper
understanding of this case. Unfortunately, the ALJ's Recommended
Decision and Order is wholly defective on this account, and as
such it is evident that the ALJ falled to understand the very
premise of Complainant's case.2/

Wnile in the NPS group, Mr. Hasan rejected numerous PSE
packages to Mr. Ryan by attaching a memo directed to Mr, Ryan
perscnally. Nonetheless, Mr. Pyan denied that Mr. Hasan rejected
& single such package. T¢ demonstrate that Mr., Hasan was telling
the truth and that Mr. Ryan is lying will require scme additicnal |

background.

2/ The AL) found that Mr. Hasan "would repeatedly 'rejest’
calculations of other engineers because he checked them against
ancther contractor's set of criteria,” and that: "It was the
accepted practice at the time for each contractor's calculations
toc be checked according to that same contractor's set of
criteria," but that Mr, Hasan chose to “repeatedly 'reject’
calculations of other engineers because he checked them against
another contractor's set of criteria.” The ALJ concludes that |
because he chose to apply 'ae wrong set of criteria (which is not T
true) Mr. Hasan's rejection of his fellow engineers' work became !
a4 source “"continuing disagreement" with the predictable end
result of “personality" clashes with his co-workers,
* The ALJ's finding are factually at error with the record
because Mr. Hasan never applied the wrong criteria to a pipe
support package; rather he only applied the criteria he was
instructed to apply. There is no testimony any where on the
record that Mr. Hasan ever applied the wrong cri.eria to a fellow
engineer's work. Rather, Mr. Hasan was discriminated against
because he constantly identified design deficiencies in the
design criteria itself and rather chan because he applied the F
wrong set of criteria to his collegues' work,

Plaintiffs:
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The entire time Mr. Hasan worked at the Comanche Peak site, ‘
the pipe supports were being designed and constructed by three
separate groups. Each group hed established its own design
guidelines, known as design criteria, and every pipe support
design originating ocut of a given group could only be checked |
egainst that group's cesign criteria. The three design groups on
site responsible for the design and review of pipe supports were
(1) NP8 (or NPSI) Unit 1 group, (2) 17T-Grinnell group, and (3)
the PSE (or Pipe Suppott Engineering) group.

Thus, the NPS group was only to review NPS-designed pipe
supports using the NPS Cesign criteria, Likewise, PSE group
could only review PSE-designed supports acszingt PSE criteria, and
IT7=Crinnell was to evaluate ITT-Grinnell designed supports using
only ITT-Crinnell criteria. Respondents' FOF No. 69. It is thus
axiomatic that NPS1, PSE, and ITT-Crinnell were not to transfer
pipe support packages between themselves for certaticagion and
under ro circumstance were pipe supports to be gualified under
two gets of design criteria,

As even Mr. Ryan admits, If NPS reviewed PSL pipe supports,
then “"something would be wreng.” Tr., 550,

The PSE group was under the watchful eye of Jay Ryan,
whereas the NP§ group was supervised by David Rencher., When Mr,
Hasan arrived at Comanche Peak, he was assigned to the NPS group

and was placed under Mr. Rencher's supervision., Mr, Hasan was

R B Plaintiffs’
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. assigned to the NPS Unit 1 group from January 25, 1982 until mid-

Moy 1984,
During this time Jay Ryan and John Finneran, in order to
E meet production schedules, engaged in a scheme. They regularly
| gent certain PSE design packages to NPS for certification,
; Soon after his arrival, Mr. Hasan began to raise as a
cencern to Mr. Rencher the fact that different criteria were

being appiied to the same pipe supports. As early as 1982, Mr, 1

el e

Hasan complained tc management that NFSI was reviewing PSE~
gesigned pipe supports and applying NPS criteria to those
f supperts. Tr. 238-240 (Hasan).

Mr., Hasan's chief concern was that PSE and NPS used ;
different design criteria to analyse Richmend Inserts (steel rods |
embedded into concrete to which pipe supports are anchored). The
result of this was that the Richmond Inserts designed under PSE
guidelines would ccme into the NPS group for certification and
during the certification process would fail under the NPS
criteria. These pipe supports were then rejected beok to PSE
with a memo attached to the packages explaining why the support

failed, These memcs were addressed directly to Jay Ryan,3/ ~

3/. One of these memos is attached nere to as Exhibit 1. It is f
the only such memorandum in Complainant's possessicn and was J
found by chance after Mr, Hasan located it stuck between the
pages of a book he removed from the site. Prior to that Mr. Ryan
searched all of Mr. Hasan's material leaving the site and removed
all other copies of similar speed memos. The facts surrounding
this memo will be the subject of a forthcoming Rule 11 metion.
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‘ Once the rejected pipe support package was back in Ryan's hands, |

the package would coften be certified in the PSE group without |

solving the problem raised by NPSI line engineers. Tr. 241 (alse i
gee Rencher Depo Tr. at pp., 251-252 whereln Mr, Rencher testifled |
that minimum weld requiremant viclations also resulted in the
rejection of PSE packages oy NPS back to the PSE group).

Ag Mr, Rencher cpenly admitted during his deposition:

§: [By Mr. Konn) v+ Do you know if Mr. Hasan could

N B L R R =5 ——

net certify NPS Richmond insetrt [design] criteria on some of 1
; the (PSE| packages he as checking [(while in NPS)? |
At [By Mr, Rencher) He could not certify some of |
the packages because of the NPS criteria on Richmond
Insertse, yes.
Q1 Did you take these packages to the PSE group for |
gertification? .« 4
. Al Well [Mr. Hasan would) attach (to rejected PSE
packages) a memo [e.g., see Exhibit 1 avtached neretc] to
[Mr. Ryan stating that) the supporte were rejected for the
fellowing reascons, or semething of that nature, and
explained what the problems wvete . . .
| Q1 Ard would the PSE group then cgertify the packages?
i Ao « 4 s Yes,
Q: Would they often certify the package without
making any changes?
MR. WOLKCFF: If he knows.
A: v e o« Yyes,

[Rencher Deposition Tr. at pp. 96-97, emphasis added)

ul;-
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Q: Are you aware Mr, Hasan could not gertify NPS
Richmend insert criteria on some packages?
At I'm avare that he could not certify some of the
supports because of the Richmond insert criteria, yes.
Q1 Did you take these packages to the PSE group for
gertification?
A Those pachages wete rejected from the NPS group te
the PSE group. [(Rencher Deposition Tr., at p. 167, emphsis
added |
Mr. Hasan continually rejected PSE pipe supports because of
the inconsistent criteria concerning Richmond inserts. He would
reject these packages directly to M+, Ryan or Mr. Rencher (not
line engineers).

Mr., Rasan's chief concern was that since Richmend lhserts
were being analyzed under different design criteria, a
“progressive failure of the piping systen" (l.e., domino effect)
could ogcur. Mr., Hasan fear was well grounded because if a
progressive failure of the Richmond inserts ever occurred, & melt

down could easily follow,

2, Periuty.

Rather than confront the reality that Mr, Hasan was
rejecting more PSE pipe supports than any other engineer in NPS,
Mr. Ryan was allowed to testify that Mr, Hasan had never rejected
a single PSE pipe support while in NPS.

Mr, Ryan testified that NPS never cectified or rejected a

% 13 » Plaintiffs"
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PSE pipe support.
Hasan never reviewed a PSE pipe support while assigned to the NPS

greup. As the ttanscript reflecta:

Q1 (By Mr., Mack] And were they ever reviewed by anyons
at NP§?

A: (By Mr. Ryan] No.,.NPS would have reviewed theit
original des.gns. Persconnel in PSE would have reviewed
PSE designs.

Q1 well, what Lf, in fact, what occurred was something
came out of PSE and it was being reviewed by NPS?
Would that create a problem?

A It woulén't happen.

Q1 I$ would never happen?

Al NO.

u . B

Q: Okay. Sec that while [Mr. Hasan) worked [in the NPS
greupl no package designed in your group (PSE' would
ever be reviewed by Mr. Hasan. |

A That is correct,

Tr. S4C~541.

Q1 Are you certain that ncne ¢f your [PSE| packages were
ever reviewed by Mr. Rencher's [NPS) group during the
time...Mr. Hasan was working there?

Al There were separate contracts., The original PSE
designs were reviewed by PSE. The original NPSI
designs were reviewed by NPSI.

Ti. $549-550.
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More specifically, Mr. Ryan testified that My,
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M*. Ryan's testimony was knowingly false when made. This

tribunal need not lock any farir ' " the hearing testimony of

Mr. Rencher to support this proposition: :

Q:

> 0

e

L ]

Al

Q:

(By Mr, Mack] ...[Wlere you aware whether ©f not Mr.

Hasan was rejecting Mr. Ryan's pipe support engineering

group [PSE] mipe supports while working in your group

[nuPS)?

(Mr. Rencher| There were pipe SUPPOrte that wers

tejected out of my group, and I am certain Mr. Hasan |
had reviewed some of those, I
And were they coming from Mr, Ryan's group [(PSE)?

Yes, they were.

Ard when Mr. Hasan rejected Ryan's pipe support

packages... would Hasan attach a memo to those

packages?

Yes. .

And (Hasan] would sign those memcs rejecting (M:.

Rya~ s PSE rackages|A: Yes.

Tr. 120-121 (emphasis added).

Beyond the testimony of Mr. Rencher, Messrs. Ravada ané

Hasan confiim the fact that it was common practice for Mr. Ryan
to send PSE packages to NPS for certification. Mr. Ryan's
unyielding denial, compared to the complete contradictien by
Messrs. Rencher, Ravada, and Hasan (Tr, 88, 120-121, 125, 130,
239, 275) makes it impossible to conclude anything but tha%t Mr.

Ryan repeatedly and knowingly lied under cath.

LR
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The perjured testimony of Mr, Ryan was expressly called to
the attenticn of the ALJ. See, Complainant's Proposed Finding of
Fact at 33«35, 52. The ALJ, evidently misle?l by false statements
made in Respondents' coursel's Reply Brief, falled to address
this glaring contradiction when rendering his Recommended

Decision and Order.4/

4/ Respondent's Reply Brief containsg dozens of talse

statements, some of which are as follows:

" P. 2, FN 2, 3States that Mr., Hasan's 2cunsel submitted the
Mr. Hasan's 65 concerns to the NRC in May 1987. There is
not one shix? of evidence on the reccrd to suppert that
statement, Rather, the statement is contrary to the
established record that Mr., Hasan's concerns were given to
the NRC in Jenuary, 1986,

P, 4, para . Claims that Mr. Hasan's testimony was
"uncerrobo ated" concerning his ‘“purported utterance to Mr.
Hill" that he would go to the NRC. This is an cutvagecus
statement jiven that Respondents' own witness, Mr,
Chamberlaiy, testified that Mr., Hasen would have constant
"outbursts' in Mr. Hill's group stating that he was about to
"go to the NRC."™ Tr. 192.

L 0 )

P. 7. Mr. Welkoff apparently relies on his own false or
uncooperatid statements to impeach Mr. Hasan, In in effect
Mr. Wolkof. testified that Mr. Ravada had contradicted
himself on the stand because he had told "the opposi.e of
what he hac informed Respondents' counsel pricr te the
trial," This statement constitutes an unethically
guesticnabl: practice of law. See Jackson v. United States,
297 F.28 193, 198 (D.C. Cir, 1961 (concurcring opinien).

4. P. 7, FN 7, Mr, Hasan had "a bad employment record."
Respondents were forced to stipulate that Mr, Hasan had a
better than average employment record. ' Tr. '

{Footnote Con'%: ©n next page)
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L P. 8, TN ¥ Respondents counsel asserts that Mr., Hasan did
not taise improper stiffness values during the August 19th
meeting.

7. P, 10, wont. of FN 1li. "CASE had covertly employed two
perscns at the site to collect information." An absclute
falserood with no basis in fact.

8. P, 11, FN 14, Mr. Hasan's "inconsistent criteria peeve was
by that time entirely moot." An absclute misstateme:t. See
letter from Mr. Counsil admitting that Mr. Hasan's noncern
over stiffness valueg was a reportable violaticen of 10 CFR
$0.3%(e).

9. P. 12. Mr. Hasan only rejected packages to line engineers.
False. Mr. Hasan rejected PSE pipe supports directly to Mr.
Ryan himself. See, Supplemental Response to Discovery,
August 13, 1985, a copy of which is attached hareto as
Exhibit 1. This document is a cocpy of one of dozens of
memos Mr, Rasan sent directly (o Mr., Ryan, 7here is no
truth to the allegation that Mr, Hasan only rejected
packages back tc line engineers.

10 P. /13, FN l6é. Same as p. 12.

1l. P. 14, cont. FN 16. Technical issues had “"long ago been
rescived"” when in fact management was autively covering up
the concerns Mr. Hasan raised years afrer he first
identified the problem t¢c management, and years after Mr.
Hasan left che site,

13. Regrondents conclude that the NRC had determined that
Hasan's concerns about "STRUDL" were not safety-related.
This is contrary to the NRC letter tec Respondents, dated
anuary 6, 1988, stating thar Mr. Hasan's allegations were
substantialiy correct. This letter is attached hereto as
EXnibit:.-3

- 18 - Flaintiffs
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3. Respondent's Counsel Made False and
Misleading Statements to Defend Against
Complainant's Attack on the Credibility of

Mr. Ryan and Th False Statements Misled the ALJ

In response to Complainant's Finding of Facts (wherein the
problems with Mr. Ryan's testimony were pointed ocut, see
Complainant's FOF at pp. 33-35, 52). Respondents' counsel
explained to the Court that Complainant's attorneys had mislead
tne tribunal with "ambiguous" phraseclogy and that any
contradiction elicited between Mr, Ryan's and Mr. Rencher's
testimony was due to "Complainant's counsel's inattful
phraseclogy" at trial == not because Mr, Ryan lied.

Responcdent's counsel went on to assure the Court that there
was "absclutely no discrepancy" between Mr, Rercher's and Mr.
Ryan's testimony. Respondents' Reply Brief at 16.

Respondents' counsel argues that Mr. Rercher "interpreted
PSE group to mean PSE field group" and therefore Mr., Ryan
correctly testified that "design packages" did not necessarily
pass fiom group to group =-- rather, that “ield packages were the
only type of packages passed between groups. A plausible
argument == that Complainant's counsel “inartfully" assumed Mr,
Rencher was testifying alout design packages when he really meant
field packages; that Complainant's counsel was simply caught up
in Qcontusion". “"inartful phraseclogy", "misunderstanding”, and
"ambiguity". Respondents' Reply Brief at 14-16.

There was no "misunderstanding", nc "inartful
phraseology,"nc "confusicn," a4nd absolutely no ambigu.ty

asscciated with Mr. Rencher's testimony.
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Q1 The NPS group was rejecting PSE pacraqes during the
certificacion process, right?

A 208,

Q: Of thos: that were being rejected, were they evet then
recalculated under different criteria?

Al ies,

Qs And then they were certified after they were
recalculated under different criteria?

A Yes.

Rencher Deposition at 81, emphasis added.

Mr. Rencher goes on to testify that he personally had
gonversations abour NPS's rejection of PSE~designed packages with
Mr. Ryan.

Q: (By Mr. Koha] Did you ever have any conversations with

Mr. Ryan concerning Mr. Hasan's reject.on c¢f pipe
supporta?

A: I had conversations with Mr, Ryan about rejections cof

pipe supports out of my group [NPS]...

Qi What was the sum and substance of those cénversations?

A Mr. Ryan asked if we might trv to qualify the suppert

as it was to aveid rework...

Rencher Depositicn Tr. at p. 67, emphasis added.

Indeed, Mr. Hasan testified that Mr. Rencher had complained
to his group that he was "being pressured" by Mr. Ryan tc stop
rejecting PSE pipe supports and that Mr. Rfan was "not happy"

because NPS was rejecting, according to Mr. rencher's deposition
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(1) That the packajes Mr. Hasan rejected as a “checker"
were rejected back to line engineers and not management, and
therefore management did not even have the requisite knowledge
that disputes associated with Mr, Hasan's rejection of pipe
SUpport packagyes was even remotely asscciated with whigtleblowing
but rather was cily associated with egregious personality clashes
Mr. Hasan continually had with fellow ling engineers.S/FN

(2) That Mr Hasan was a “"checker" and a "checker's" job is
to find errors in packages, and therefore the mere fact that Mr
Hasan found errors (i.e. was essentially decing his job)., does not
constitute protected activity. FOF No. 6%. As such, disruption
caused by & "checker's" perscnality problems is not protected
activity == it is merely the type of improper employee conduct

management does nct have to tclerate,

3/  Respondents' theory that somehow Mr, Hasan bickering with
nNis collegues was caused by prejudice on the part of Mr., Hasan is
ludicrous. Respondents can not corroborate ite theory of the case
with the testimony of a single line engineer even though every
crucial line engineer who could have testified about Mr. Hasan's
"people problems" were re-hired by Stone & Webster or Texas
Utilities and, according to answers to interrogatories, were
still emploved on site. Indeed, outside of Mr Hasan, only one
line engineer testify, Mr. Ravada, and he testified that it was
his fellow Hindu (Mr. Ravada is Hindu whereas Mr. Hasan is
Muslim) engineers who were treating Mr. Hasan unfairly.
Respondents did not, because they could not, find a single line
engineer willing to testify against Mr, Hasan.
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In Respondents' own words:

“The 'fundamental error' in Complainant's position is
that he incorrectly equates the rejection of design
review packages back to his fellow line engineers with
the concept of raising safety concerns tc management. .
[And that the) critical point concerning Mr. Hasan's
rejection of packages is that he did not reject them
for safety-related reascons, nor did he reject them to
management." (emphasis added) Respondents' Reply Brief
at f?-l!.

Obviocusiy, the first 1s soundly defeated by Mr. Ryan's
cover-up ¢f the illegal passing of packages between the different
groups. The second is fundamentally flawed becausey the heart of
Mr. Hasan's whistleblowing is that the criteria differentiation
caused drastic and complex engineering design deficiencies in the
very lesign of the plant., Only one line engineer, Mr. Hasan, was
able to f£ind (due to his extreme engineering skill), or at a
minimum was the only line engineer brave encugh to bring the
design eirors to management's attention, risking, and in fact
loosing, his job.

The lacts are clear: during the certification process My,
Hasan continually brought to management's attention the fact that
the critericn itself contained errors of immense proportion that
jecparcéized the safety of the entire facility. Tnat is, Mr.
fdasan called into guestion the validity of the very certification
process i1tself and that the pipe supports line engineers had
ce}:ified contained engineering errors of immense pregortiens,

Mr. Hasan began informing management of his concerns in
1982, Management rsponued by telling Mr. Easan that it was none

of his business as managemenh a'one had the responsibility to
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decide what criteria to apply and Mr. Hasan was to apply that

criteria witheut question, Mr. Hasan complied with management in
that he applied the criteria he was told to apply, but all along
he ¢cr-t:nually informed management that the c¢riteria he had been
ordered to apply would result in an unsafe design. Mr. Hasan had
an instituticnalized knowledge of problems in the design of the
plant and he would continually raise these problems to
management,

At the core ¢f Mr, Hasan's internal whistleblowing
disclosures was that management was jecpardize the safety of the
piant (e.g. such as SWEC's not using the correct stiffness values
in its initial requalification effert). Both Messrs. Finneran
and Ryan knew that many of Mr. Hasan's internal whistleblowing
disclosures had not been reported to the NRC or CASE., If Mr,
Hasan remained there was no stopping Mr. Hasan from continuing
his internal whistleblowing to SWEC. Once SWEC officlially was
informed of the error by Mr., Hasan, their requalificaition effort
would have been exposed, making it just about impossible for

Texas Utilities and SWEC to cover~-up the truth any further.

L, Mr, Finneran Apparently Testified Falsely.

At the hearing Mr. Finneran apparently chcse to perjure
himself rather than admit that Mr. Hasan had begged him t¢c recall
certain packages sc he could demonstrate that Westinghouse was
about to (had) calculate the stiffness of the class 1 piping

system using the wrong values. These stiffness values were made
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Q Do you recall whether Mr, Hasan in that meeting was

concerned that the stiffness values of the hardware had
nct bean calculated for NPS Class 1 pipe supports?
Yes -

And did ne express that concern to Mr. Finneran?
L T

Yes, he did.

And Mr. Finneran understood the concern?

-, P

Yes, he did.
{Tr, 117-11i8]

There is no room for doubt that Mr. Finneran's failure to
recall certain packages Mr, Hasan brought to his attentien in
order to verify what he already knew (Mr. Hasan had first
identified the problem to management back in 1982) that the
calculation of the stiffness values for the entire Class 1 piping
system contalined gross engineering errors, Not only did Mr,
Finneran refuse to recall the packages, he knowingly prepared
memoranda falsely stating that Mr., Hasan had absolutely no safety
concerns. These memoranda (RX 45, 31; CX 7) would beccme the
center piece of Respondents' case.

In effect, Mr, Finnercn (and others) engaged in an active
cover-up of engineering flaws Mr. Hasan had first brought to
management's attention back in 1982, Four years later, after
swaé began its initlal requalification effort of the class 1
piping system, Texas Utilities admitted for the first time that
SWEC had used incorrect pipe support stiffness values and that

this error was so egregious that a violation of 10 CFR 50.55(e)
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had occurred and had Mr, Hasan's allegation of incerrect
stiffness values gone undetected, "the integrity of the Class 1
piping and supports could not be assured during normal operating
or accident conditions" and at least 30V of the pipe supports
SWEC had considered "qualified" as of April, 1986, were in fact
inadequately designed due to the incorperation of incorrect
stiffness values that . melt down could likely cccurred if Mr.
Hasan's concern had gone undetected., See Letter for Texas
Utilites Executive Vice President, William Counsil to the NRC
(Exhibt 4 to Complainant's Second Motion for Default Jud;ment or
in the Alternative for Disgualification, hereinafter cited as
“Default/Disqualificatic ") .8/

Finneran testified that the ten technical items he listed in
the twe page cover letter to his ten page August 19th memorandum
incorporated everyv technical point Mr, Hasan menticned during
their August 1Sth meeting. Acco.ding to Mr, Finneran's two page
memorandum, Mr, Hasan "did not have any concerns which he felt
were impertant to safety at the plant." CX 7; RX 31,

Tc be sure the words "stiffness' and the term “"Clasr 1" are

not found anywhere in these two documents., CX7: RX 31, RX 4§,
L 4

6/ . Mz, Chamberlain admitted that the difficiency identified
By Mr. Counsil in his letter to the NRC corresponds to the
improper stiffness values sent to Westinghouse that Mr. Hasan
leaded with Mr. Finneran to correct during their August 19th
meeting together, As Mr. Chamberlain's deposition testimeny
reveals, Mr. Hasan's concern over the: "Class 1 supperts which
Westinghouse analyzed" is the same concern addressed in the
“SDAR" Mr. Counsil's letter to the NRC referenced. Chamberlain
Depc. at p. 238,

- 28 =
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Finneran's outright denial that Hasan raised stiffness of
Class 1 piping during their August 19%th meeting (Tr. 21) is
contradicted by Messrs., Hasan's and Rencher's detailed testimony
that such a discussion did occur on August 19th,

Mr. Finneran's failute to inform the NRC of Mr. Hasan's
concern that the incorrect stifness valuse has been used to
claculate the stiffness of the Class 1 Piping system ls,
evidently, a civil and criminal viclation pursuant to S0 C.F.R.

S5(e). See Footnote €, infra, According to Mr. Rencher's

testimony:
Q \By Mr. Mack] In that meeting {August 19th] in your
presence, did Mr, Hasan raise concern over the :
stiffness of Class ! pipe supports?
A [By Mr. Rencher) Yes, he did.
Q in the presence of Mr, Finneran?
A Yes.

Cid the twe of them [Hasan and Finneran) hold a
discussion about that?

t was discussed in tht meeting, yes.,
And Mr, Finneran was a participant in that discussion.
Yes, sir.

"

Do you recall whether Mr. Hasan in that meeting was
concerned that the stiffness values of the hardware ha
net been calculated for NPS Class 1 pipe supports?

Yes.

And cid he express that concern to Mr. Finneran

- 29 - Plaintiffs’
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A Yes, he did,

Q And Mr, Finneran understood the concern?

A Yes, he did.

(Tr. 137::118)

Mr. Rencher's testimony confirms Mr., Hasan's detailed
account of the August 1l9th meeting. Both testified that Hasan
traised stiffness of Class 1 pipe supports as a paramount safety
concern of Mr, Hasan's during the August 19th meeting.

Mr., Hasan likewise testified that he pleaded and begged Mr.
finnt+an to recall certain pipe suppoert packages so he could
pe.scral prove to Mr, Finreran that the improper stiffness values
had been transmitted to Westinghouse, As Mr, Hasan testified:

Q [(By Mr. Mack] And what is it that you said [to
Mr. Finneran conceerning stiffness values of Class 1 pipe
supports)?

A I explained to him at length -- at tremendous
length tht what happened in that period when Rencher told me
or told us not to incluge that stiffness cf the hardwares
for computing the stiffness of the Class 1 piping system,

And after listening tc all this -- and than I told him
that, why don't you recall those particular packages to look
for yourself

[(Tr. 286])
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A . « « I was bringing very, very serious concerns
to (Mr, Finneran]| right from the morning to the end (of out
August 19th meeting) and I was literally, virtually, you

know, pleading or begging him that, You have got those

packages; please bring it to here; I will show it to you,
what was the problems . . . .,
484, emphsis added)
. oo

A -= 1 pleaded with him that, Please recail those
packages so that I can show where the mistakes are being
made, and he refused to recall those packages . . . .
389 emphsis added)

Mr. Finneran's failure to investigate and the-eafter include

Mr, Hasan's pleas to recall packages ir his August 19th memoranda

was

intentional. He knew that if M:., BHasan's disclcsure

concerning incorrect stiffness values was ~ontained in his August

i9th exit interview memcraznia, management would have to reported

Hr.

Hasan's disclosure to the NRC.

Obviously., Mi. Hasan had been continually alerted management

about this concern sinte early 1982, wny should Mr. Finneran

correct it in 198S?

Indeed, management was engaged in a cover-up of design

flaws. No doubt, it was Mr, Hasan's institutionalized knowledge

of design flaws that necessitated Messrs. Ryan and Finneran's

decision to remove Mr. Hasan from the site. If Mr. Hasan

remained on site, he would have cbviously brought this and other

decign deficiencies to SWEC's attention the moment SWEC provided

R Plaintiffs’
Exhidit F



ESTROE e RS TS

1
Plaintitfs’ |
Exhibit F |

him with the revised criteria., Obviously, that possibility made

the decision to banish Mr. Hasan from the site inevitability. ;

V. Mr. Hasan's Wrongful Termination Complaints :
Azainst Texas Utilities and NPSI Are Not Time Barred.

Mr. Hasan, acting pro-se, filed timely wrongful discharge
actions against NPSI and Texas Utilities, ithough not
tepresented by an attorney and although he was unfamiliar with
the cperations of whistleblower discriminaticon law, Mt. Hasan
contacted the U.S. Department of Labor (DOL) and alleged that he
had been wrongfully discharged well within the statutes of
limitations for both his August removal from the Comanche Peak
site by Texas Utilities and his October 1985 layoff by NPSI,

According to a letter from H., Jack Bluestein, Director,
Division of Program Cperations, Office of Federal Contract
Compliance Programs, U.S. Department of Labor, the DOL
acknowledges that Mr., Hasan filed a complaint with the U.S. DOL
prior to October 16, 1985, CX. 16.

On the face of the Bluestein letter it is indisputable that,
at least as of October 16, 1985, Mr, Hasan had filed a complaint
with the DOL and that the DCUL had not yet categeorized Mr. Hasan's
action as one covered under Section 210. But the critigcal
eviéentiary impact of the Bluestein letter is that it constitutes

direct evidence that Mr. Hasan timely £il1:3d actions against for

his October termination from NPSI. Furthermore, this
circumstantial evidence is corroborated by Mr. Hasan's hearing

testimony that in August, 1985 he filed charges with the DOL

=32 - -



Plaintiffs
Exhibit F

concerning his removal from the Comanche Peak site within the 30
day statute of limitations period. Tr, 462. Although the exact
dates of these contacts aiy unknown at this time, contact with
the DOL in August would be timely for the purpose cf filing a
complaint for events which occurred i~ August. Mr. Hasan's
testimony that he attempted to file charges with the DOL ir
August 1985 is further verified by twe NRC internal memoranda.
in a September 6, 1985 memorandum, NRC Program Coctdinator Chet
Poslusny memorialized the fact that Mr. Hasan called him on
August T8, 1985 to raise safety allegations about Comanche Peak
and allegations that he was discriminated against. Mr. Posluny
made note that he told Mr, Hasan to contact the DOL within 30
days regarding his discrimination complaint. <X 26,

in a follow-up memo dated October &, 1985, Mr. Poslusny
again memorializes a September 20, 1985 conversation he haé with
Mr. Hasan, stating that Mr., Hasan had in fact informed him that
he had made contact with the DOL concerning his removal from
Comanche Pzak but that he was nonetheless informed that “"the DOL
wouad not handle his case until the EECC was finished with
theirs." CX. 17,

Ouring this time pericd Mr. Hasan, who is a foreign-born
Amer.can citizen, whe had much difficulty with the English
laﬁguage, and is wholly unfamiliar with the cperation of the
legal system, petitioned the DOL and EEOC as a pro-se litigant.
Unfortunately, Mr, Hasan failed to retain copies of his

correspondence with the DOL. Nonetheless, the record

£34. & Plaintiffs’
Exhibit F



Plaintiffs’

Exhibit F
is clear ~- soon after his removal from Comanche Peak, and within
the 30-day statutory time period Mr. Hasan contacted the DOL and
attempted to file a Section 210 complaint. There was
unfortunately confusion within the DOL offices Mr. Hasan
communicated with, and his complaint was not initially clussified
as a Section 210 complaint. But Mr, Hasan ¢id file his charges
concerning the improper removal from the Comanche Peak site by
Texas Utilities ard the improper layoff by NPSI within the
statutory time restrictions.

On June 17, 1987, the ALJ issued an crder on the timeliness
issue. The ALJ ignored the importance of the Bluestein letter
which confirmed that Mr. Hasan had in fact filed timely charges
with DOL. Tnstead the ALJ focused upeon the fact that Mr. Hasan
was unable o produce a copy of the original complaints filed,
But the Bluestein letter confirms the fact that Mr. Hasan did
file a complaint with the Secretary of Labor (SOL).
Unfortunately, Mr, Hasan did not keep a copy of the original
letter he sent to the SOL on or about September 20, 1985, BRut a
complaint cannot be dismissed as untimely just because a pro-se
litigant does not keep a copy of the complaint he originally
files.

The case, as tried before the ALJ, was limited to Mr.
Hasan's blacklisting complaint against Stone & Webster and Texas
Utilities, No proper record was created concerning the decision
to remove Mr. Hasan from the Comanche Peak site and the decision
by NPSI to lay-cff Mr. Basan. Regardless of the Secretary's

opinion concerning blacklisting, the August 1985 removal and the
1 :
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1164 (9th Cir, 1984); Consolidated Edison v. Dononvan, 673 F.2d

€1, 62 (2nd Cir. 1982). Unfortunately, the ALJ apparently did
not understand this test, In his recommended decision the ALJ
concluded that protecting intarnal whistleblowing activity such
as Mr. Hasan engaged in would somehow make it impossible to
terminate an employee: “...an employee, such as complainant in
this case, could guarantee his future continued employment by
periodically repeating the phrase, 'l have a safety concern and I
may go to the NRC.'" RD&O at page 5.

This reasoning highlights the defective legal reasoning
employed by the ALJ. Rngardless of whether a whistleblower
engages in protected activity, a whistleblower can always be
fired. The ALJ erred as & matter nf law when he concluded that a
£inding that Mr. Hasan engaged in protected activity can somehow
insulate ..im from termination.

The dual motive test holds that even if an employee engages
in protected activity, he or she can still be fired -~ as long as
management can demcnstrate that the employee who engaged in
protected activity was not disciplined more harshly than

employees who committed the same cffense. Mt. Healthy City

School Dist, v, Dovie, 42% U.S8. 274, 2B7 (1977): Aghcraft wv.

University of Cincinnati, B3~ERA-7, slip op. of SOL at 13 (Nov.

1, '1984). PFor example, under the NLRA a union organizer could
not be fired for drinkirg on the job when the company also caught
an employee uninvolved in union activity drinking on the job but

did not fire that emplecyee, NLRB v. Faulkner lospital, 691 F.2d

LI

1, $6 (lst Cir. 1982).
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1f Mr. Hasan vioclated a workplace rule (including "not

getting along with co-workers"), Respondents could have fired him

-= or not recommended him for renhire, The fact that Mr. Hasan

engaged in protected activity has nothing to ago with somehow
“guarantee{ing]" his "future continued emp.oyment." The ALJ

simply failed tc apply the dual motive test. When it came time

for Respondents to d-monstrate that other employees who had

similar alleged personality problems were terminated, they failed

te produced a single shred of evidence. More significantly, a

number of employees with lower overall job ratings were

recommended for rehire and in fact were rehired by Stone & '

Webster.

a2

Significantly, thirteen engineers were recommended for hire
by Texas Utilities ané offered jobs with Stone & Webster whe had
lower jeb ratings than Mr. Hasan. CX S and 6. Of 28 NPSI
engineers cffered jobs by Stone & Webster, only 15 were rated
equal to or better than the “gocd" rating received by Mr. Hasan.
Thirteen had lower ratings, including ratings such as “fair,"
“satisfactory", or "average." CX S and 6; Complainant's findings
of fact, page 47, This is the critical fact that the ALJ failed
to analyze =- why were employees with lower job ratings rehired?
If Mr. Hasan's personality problems resulted in low jeb
raEings -=- or job ratings egqual to or lower than the ratings

other employees had who were alsc not retained on site, the Mr.

Hasan should lcse his case,

AT Plaintiffs’
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On its face the ALJ's decision fails "to reflect a

it contained findings ignored by Respondents.

considered response to the evidence and contentions of the losing

party." Harborlite Corp. v. I.C.C., 613 F.24 1088, 1092

(D.C:Cir. 1979). An ALJ must analyze the evidence the losing

party puts forward, See, €.¢., Stewart v, Secretary of HEW, 714

F.2d 287, 290 (3rd Cir., 1983). The ALJ simply ignored the
evidence which contradicted hespondents' case. He issued a terse
six~page decision, of which only three pages are dedicated to
explaining the facts. 1In juxtaposition to this, Complainant's
£indings of fact consisted of 52 pages and Respondent's findings
of fact went on for 57 pages. Rather then explain where and why
Cemplainant's detailed accounting of the record was in error
(which it is not), the ALJ) adoped Respondents' findings of fact
without consideration tc the numerous contradictions in
Respondents' witnesses' testimony., See Footncte 2, infra.

The ALJ erred as a matter of law by failing to review and
analyze the record when he wrote his decisien. The case should
be remanded on this ground, with instructions for the ALJ to
fully analyze the record and issue a recommended decision which

is capable of proper review by Complainant and the SOL.
XI.‘ Conclusion

The SQOL should issue an order in support of Mr. Hasan. This

can be accomplished in the following manner:

- 39 -
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But the facts are just the copposite. Employees with “fair"®
and “average" classifications were rehired, but Mr., Hasan, with a
job rating of “good," was not. Regardless of who has the burden

of proving d.sparate treatment, the undisputed factual record

shows that (1) no other employee was not rehired due to so-called
personality problems, and (2) the pbjective job rating system
unguesticonably demecnstrated disparate treatment.

Just like the union organizer who was caught drinking on the
job, Mr., Hasan could not be fired due to disparate treatment. No
one, in the abstract, could gquestion management's right to fire
an employee for crinking on the job., But such an abstract right

is subject to a critical review under the Mt, Healthy tes:t == a

review to ensure that whistleblowers -~ even if they are not
complete angels ~- that they are not subjected to more harsh
punishment than non=whistleblowers.

Unfeortunately, the ALJ neither understocd nor applied the
proper test when analyzing the appropriate disciplinary actien
management could have taken against Mr., Hasan, even if Mr, Hasan
was guilty as charged., If the SOL does not issue an order for
Mr. Hasan, the case should be remanded with instructions to the

ALJ to properly apply the dual motive test.

VIII. The ALJ's Adoption of Respondents' Findings of
Fact 1-128 (with one modification) Was Improper

The ALJ failed to properly analyze the record in this case.
The ALJ simply igncred Complainant's findings of fact in those

instances where it contradicted Respcndent's findings, or where

Plaintiffs’
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1. Complainant's post-trial Findings of Fact and
Conclusions of Law adequately addresses every issue and supports
a ruling for Mr. Hasan.

2. The ALJ's fatal error concerning: First, the definition
of protected activity, and second, the credibility of Mr. Ryan

and Mr. Finneran can be corrected by the SOL. See, e.g. Universal

Camera Corp. v. NLRB, 340 U.S. 474, 402+-97 (1851); NLRB v,

Interboro Contractors, Inc., 388 F.2d 495, 459 (Ind Cir. 1967);
NLRB v, Miller Redword Corp., 407 F.2d 1366, 1369 (9th Cir.
1969).

In the alternative, Complainant requests a remand to an ALJ

with explicit instructions on how to proceed at remand.

Respectfully submitted,

NS T };4’"”—wi
Michael D, Kohn
Stephen M. Kechn

Attorneys for Mr. Hasan
Dated: February 16, 1988

032AA03
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1 Exhibits

) Speed Memc by Mr. Hasan to Jay Ryan, dated 1/17/8

-

ot |

) Letter from NRC to Texas Utilities, dated January 6, 1588.
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ne Sther eng.neers on site detected or bothered to report to |
management.
Sinty=five ¢f the concerns Mr., .asac taised rto management

dutineg nis tenure at Comanche Feek ate set I[otth in 3 May 28, |

.
I
P A & ' " ‘ b4 d 1 '
1987 lesrer Srom trhe NR, Lo Te¥ [51€8., This8 1iSt was
I
- & .
inteaduced at trial as Compial . MRibit 14.% o I | ‘

Jaruary £, 1988 ¢ rrespondence, the NRC recently informed Mr.
Hagan that =is 6% allegnrtions set forth in the May 28th jetter to
Texas Jrtiliries had Leen “guLstantiated. 3/
Beyond merely raising safety voncerns Lo management, Mr .
Hasan's concerns were scund, valid and t;ue, The NRC g2 found,
Gne of the numercus and mere notorious fa.eehoods
nespondent counsel raises in ev{; postehearing £il. Q9 is the
assertien that Mr. Hasan never raised a single safety concern to
& single manager throughout his tenire atg the Comanche rFeaxk s.te,
the mest recent episode in whiuh Respondents' counsel claims
that “Texag Utilitites was not aware of Mr, Hasan's having

raised any safety concerns,” 1is contained in Respondents' Brief

i1 Suppeort of the RDEQ. at p. 4. Similarly, on page § of this

cleading Respencents likewise state that “Mr., Hasan in fact did

not taise any safety concerns while at Comanche Peax."

2. Hereinafter Complainant's exhibits introduced at the hearing
are refere. to as "CX" and Respondents' Exhibits at “"RX." Cites
to the Hearir, transcript are indicated by a "Tr." followed by
tha page number,

3 Complainant has filed together with this pleading a Mot.on
to Augument the Record with a copy of the January 6, 1988 NRC
correspondence to Mr, Hazan.

Plaintiffs’ |
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Later $till 4n this pileading they again claim ¢
none of (Mr, Hasan's| superiors at Comanche Feak
nad any information or belief that Mr, Hasan had

any safety concerns about Comanche Peak.
1d. at p. 13, Fn, 6.

id
A more false assertion is nard to phothum, Responcents ate

Well aware that Mr. Hasan continually ble the whist.e aboyt

dszens of safety concerns. How can Respondentsn’' Counsel make

Joh & stasement in good faith when its own witnesses admitted at

gitiong that Mr. Hasan had taised dozens Of safery

I
«
-

neir dep

concetns to them while employed on site, &/

4. Complainant cites to the Depozitions of Messrs. Chambaeriain
sencher, finreran and Ryat in this and in ite eariier filed
plesding eventhough these despositions were not formally
inttoduced into the recort during the hearing, Complainant has
neen forced to rely on these depositions scley to refute obvious
faa.se statements made by Respondents' counsel, Or to cemonstrate
peyond & reasonable doubt that Respondents' counsel relied on
periurc.s testimeny. Complainant had no idea that Respondents
would reg.lar y resctt to aev-g  false statements or that they
woilld ressry 10 using perj. testimony even after the perjurous
nature of the *estimony wan .Jentifled to Respondents and to the
AL.., Thusg, had it not been for the gross and cutragecus conduct
sf Respondents’ couasel, Coemplainant would not now need to re.y
an the despcsition testimony of Messrs. Rencher and Chamberlain.
Urjortunately, it was nct pessitle %o predict that Respondents’
counsel would go to the extremes they have in order to prevail
pefore the ALJ., Given the unforseen circumstance that
Respondents' counsel would regularly present falsehcods to this
tribunal, Complainant formally submits a Motion to Augment tne
record with the Transcripts of Messrs. Rencher, Chamberlain
Finneran and Ryan, flled under separate cover.

Flaintiffg:
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Mt Rencner testified that Of the 65 concerns enumetated in

the May 28th letter from the NRC to Texas Utilities (CX 14}, he
remembyred Mr., Hasan bringing o his atentjion concerns Nos. 8,

11, 13, 14, 23, 24, 36, 87, 61, and 65. Rencher Depsotion Tr,,

6% Pp. 2451 o 2%2. Similarly, Mr, Chamberlain testifled at hisg
Ceposition that Mr. Hasan had raised with him concerns nes. 1, 3,
e T B, B, 11, 22, 10, 18, 16, 19, T1l. 23, 24, 26, 28, 30, 12
44, 2%, 36, 37, 39, &L, 47, 48, 58 and 65. Chamberlain

pepcsition Tt. At pp. 60-164. Indeed, Respondents go as far as to

asse.t that the "evidence was totally without contradiction" that

ME. Hasan never raised a single safety concern tc any of his

superv.éots, Respondents' Brief in Supmeri of the RDEO, at .

23 Tre 8. The obvicus truth is that Mt, Hasan continually
ralsed tc nis supervisors dozens of safety concerns.

Far frem being “without contradiction.," the record
establishes exactly the opposite, The hearing transcript
demungtrates that Mr, Hasan raised: incorrect caloulations of tne
Stiffness values of the Class 1 pipe suppert system (Tr, pp.
iA7=118, 14B«149, 23%, 237, 28%+-289,: Richmond Inserts (Tr. 238~
241, 248, 247-248); incotrect calculations of punehing sh ar {(7Tr.
79, $3.-033, 264-266); Inconsistent ¢riteria use to calculate
the same pipe supports (Tr. 372): Minimium weld violations (Tr.
168, 190, %42): improper STRUDL iaput (Tr. 260, 273, 378, 443~
444); .ire of improper earthquake loads when caleulating pipe
supports (Tr. 261); incorrect minimium frequency criteria/base
plate thickness (Tr. 281): incorrect allowable lcads of Hilti

bolts (Tr. 243), just to name a few.

=2l ntifty
i it 0
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U a8 Notrling less than sanctionable conduct fof
Hespondents’ counsel to state that the evidence was "without
contragiction” tnat Mr, Hasan never raised a single safety

ConCeIn o mLE supervisors when in fact the reccrd was just

P
b 13

she TeCDIC 1§ without contradiction that Mr. Hasan's
BUp@IViEITr, MU. Rencher, testified quite clearly and convicingly
that Mr. Hasan reépeatedly blew the whistle to him about tre
stifiness values of the Class | piping system, and when asked .f
that concern was "safety-related," Mr, Rencher replied "1 weu'd
say 8C. Yes." "r. 118.

mpiainars 's counsel is left with the impressicr (indeed

B
Ld
o
o
»
-
£
7
k]
n

Respencdents' counsel is incapable of submitting

a postenearing b

b

vef that does not contain numerous ¢ross and
SULTagecuUs falsehcods.

The ungeniable truth 's tha' Mr. Hacan foundé himself
sifrounged by .(ncompetence, manigers and line encineers alike.

cisclosure 'dr., Hasdan made was that hig line

O
==
L7
b o
i
i
.
2]
L8
.
far
.y

superviscr, Mr, Hemrajani, would place a stack of pipe support
packages befcre him and sign off on the designs without checking
them, Mr. Hasan sat next to Mr. Hemrajani and observed this
happening on & daily basis, He could not believe that managers
themselves would sign off on documents without doing the requirted
checking of the documents. Production over safety was business

a8 usual in the Comanche Piak pipt support groups.

Plaintiffs"
exhibit G
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Dayv in and day out, Mr., Hasan sat and watched an engineering
nightmare., He would find egregious errcis. When he brought his
concerns to management, he was told 'S ighore them.,

Beyond the gross incompetence of management, Mr, Hasan
pecame alarmed over the fact that the pipe support design was
ceing parforoed by different crgan zations using different design
Criteria t8 censttuct the pipe support system of the Comanche
Pern faQility.

Mr., Masar soon realized that pipe supperts designed by one
organizaticn were being transferred into his organization for
gertification with eriteria other than what it had beesn designed
wiath, This mearn: inat the seme pipe support was being designed
and certified using as least twe different sets ©f criteria.

Mr. Hagan next rqalized that after he rejected a pipe
EUPPOIt, N RaArticuiar when the p.pe support’'s Richmond Insert
ces.gn failed, the r.jected pipe support was taken out of his
group and transferred inte another group whete it was certifled

cfren withoyt modification., Mp., Hasan could not prhathom how the

same pipe support could be considered defectively designed by ane
Qroup, onily léter to be certified by ancther group without

undergeing any type of modification.

=% [ Flaintiffs’
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After cbserving the metnod used by management to certify
pipe supports, Mr, Hasan Came to the ¢orrect conclusion that the
safety of the Comanche Peak facility was in jecpardy unless
management implemented a unifors set of criteria, at least with
respeact td tne Richmond Insert Gesign.

As time passel, Mr., Hasan, conscience-struck over design and
engineering problems in the pipe support design of the Comanche
Peak facility, became mcre and more determined Lo resolve the
engineering nigrtmare ne had uncovered. He engaged in a steady
stream of internal whistleblowing to Messrs., Finneran,
Chamberlain, Rencner, Hemrazani, Sherrer, Hill and others.
indeed, Mr, Ravada, when asked if ne ever “told Mr., Sherrer thas
Mr. Rasan mignt @& to the NRL," stated "...Yes." ol PURR &

To stop Mr., Hasan from escalating his whistleblowing from

internal disclosures to contact with the NRC, management fostered

an atmogphere of intimidation and retaliation. Line supervi gt
sould walk up te Mr, Hasan and to his fac im of being a

4
“histlievlower and spy foy CASE, ~These same managers (Hemrajani,

Rencher, Hill) encouraged line engineers to harass Mr. Hasan.
This harassment often surfaced as religious discrimination (an
€88.ily provoked response as Mr Hasan was a religious minority of
cne Muslim in a group supervised and dominated by members of the
Hindu faith) <= to the point where oper religious discrimination
{name=calling, eic.) was practiced in the NPS group, by his

supervisor, Mr. Hemrajani, and Line engineers alike,

A~
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When Mr. Hasan went (¢ managemeént for nelg, he was told that
Ao initimidation or éiscrimination existed on site, The problem
of retaliation and hartassment-- like the engineering des.gn flaws
ne al8c brought te management's attention -« were all just
figments of Mr. Hasan's imagination.

The more management refused 1o correct he problems Mr,
Hasan encountered, the more open and f.agrant the harassment and
discrimination became. §or example, Sne line eng.heer, without
ptovecation, behind Mr, Hasan's back pulled out & knife and
dropped it behind his back onte the chair Mr. Hasan sat in, hard
at work ~~ the Sften-mentioned but unexplained "knife incident,”
See¢, Respondents' Brief to SCL. &t p. 8.

The fact that a4 line engineer was aliowed to pull Cut 2
knife and drop it benind the back of Mr, Hasan in plain view of
gther engineers and maxke sick and demented religious Blurs with
the knowledge and complicity of management does not speak to Mr,
Hasan's inability to get along with other line engineers, It
merely defines the lesel of harassment and intimidation
encouraged by management against Mr, Hasan (n a vain attempt to
control his whistleblowing. Labor case law 15 replete with
examples of employers utilic¢ing employees to harrass and
diseriminate against another employee for having engaged
inprotected activity, There is no difference in the case of Mr.
Haszan.

In spite of the increased intimidation and harassment, Mr,
Hasan rejected more pipe supports than other engineers in every

group to which he was ever assigned.
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11, MANAGEMENT'S KNOWLEDCE OF MR. HASAN'S HH!STL!!LOWING

Messrs. Ryan and Finneran were shown to have actual

xnowiedge of Mr., Hasan's whistlebiowing activity. But for Mr.

e B T ma e e e T

' - el - S

e . 3 =
-

Ryan's tecommendation and Mr, Finneran's decisiocn to remove Mr,

=

Hasan from vhe Comanche Peak s.te, Mr., Hasan woula have been

offered & jcb by SWEC. This fsct i3 not contested. What is
gontested is whether Messrs., Finneran ©r Ryan had any knowledge
of any of Mr. Hasan's salety concetns. Respondents contend that

they did rot have knowledge of either Mr. Hasan's repeated

S o e e R

1 me S e a ) S T S S e . S )

threats to 90 to the NRC or even the fact that he had in fact

ever taised a single safety concern while employed on site.

Respondents’' Brief in Support 5! the RDLO, at p. 4, 13,

Respondents' assertion is both ludicricus and absclutely false.

As will be detailed later in this brief (See Secticns VII
and X, infra.), both Mr. Ryan and Mr, Finneran committed perjury
in order to conceal knowledge of Mr. Hasan's whistleblowing
attivity.

Essentially, Mr. Ryan absclutely purjured himself when ne

denied that PSE pipe supports were being sent for cervifiction o |

the NPS group. This transfer is believed to be highly illegal ==

E. it .no doubt resulted in the improper certifi~ation of an unsafe !
;_ pipe support design. The significance of Mr, Ryan's knowledge of 1
i the fact that Mr, Hasan was rejecting PSE pipe supports while in i
E NPS is that it proves first hand knowlege con the patt of Mr. Ryan T
E’. |
| |
' .9 - Plaintiffge |
Exhibit G
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regarding the reasons Mr, Hasan rejected the suppbtts. Attacred
to the pipe supports Mr. Hasan rejected were cover memcs stating
the reasons the supports had been rejected. These memos were
issued directly to Mr. Ryan and prepared directly at nis reguest.
THus, Dy reviewing these memcs, Mr. Ryan had complete knowledege
sf all of she reasons Mr. Hasan rejected PSE pipe supports while
ne was stazioned in the NPS group (1982 through 15B4)., As is
explained in detail infra, not only 2id Mr., Hyan know all of the
cencerns Mr. Hasan raised between 1982 and 1984, he wap the
managetr in charge of certifying all of the PSE pipe supports
illegally sent to NPS for certification that Mr, Hasan rejected.
Obviously, Mr. Ryan had complete knowlege of every goncern Mr.
Hasan raised cver the use of inconsistent Cr.ter.a when
certifying pipe supports designed by other groups using different
criteria.2/

After re-ecting a PSE pipe support due to differences in
gritveric, particularly in Richmond Insert design, Mr. Hasan woyld
take the rejected pipe support package to Messrs. Rencner and
Hemrajani. Mr. Hasan would show them the teason he was rejecting
the package and plead with them to speak tco Mr. kyan about Nis
concetns cver certifying pipe supperte with different sets of

criteria. He particularly pleaded with them to explain to Mr.

$. Respondents' claim that Mr., Hasan only rejected pipe support
packages directly to line engineers, not to management, and that
“none of his supervisors at Comanche Peak had any .nformation or

pelief that Mr. Hasan had any safety concerns" Respondents' 1ef
tace given

n t of the R , a4t p. 13, is ridiculcus ©n its

f. Ryan s tole in illegally certifying the very pipe supports
that Mr. Hasan had rejected, For a more detailed account, see
gection VI, infra.
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i Ryan the need for a single set of criteria when certifying a

| Richmond Insert. Mr. Hasan's pleas were in vain, Every manager
' ne spoke with uniformily came back to inform Mr, Hasan that Mr,
Ryan nad emphatically rejected his request. (Between Janyary.

1982 and May, 1984, Mr. Hasan requestec the following managers to

i

igeus8 with Mr. Ryan nhis concern over the certifidation of
Richmend Insert design Using incengistent criteria: Mr., Rencher,

Mr, Hemrajani and Mr, Sherrer; in 1985 ne reguested the same of

s ~ies Busnegs W sholnsEREeaile =

Mt, Chamberlain and My, HIll (Tr, 268, 264~206). Mr. Chamberlain
testified that he brought Mr, Hasan's concerns directly to Mr.
Ryan between February and August of 198%, Tr, 188, iS50,

Well before Mr, Hasan was transferred out of NFS, Mr., Ryan's

contempt over Mr. Hasan's rejectich ©f pige supports was so
| complete that he once made an obscene gesrure at Mr. Hasan when
; he saw him in the hallway, Tr. 274-275.

After receiving a tetaliatory transfer cut of the NP§ Qroup
(against his wishes), Mr, Hasan was assigned to work under Mr,

Barry Hill., It is while staticned in Mr., Hill's group that Nr.

|

I

|

|

}

| Hasan would repeatedly tnreaten Mr. Hill that he was about to "go

I

| to the NRC," unless his safety concerns .ete adequately

f addressed. Tr. 273, 178, 443~444., On one of the more

g acrinonious occasions, Mr. Hasan shouted out loudly encugh for
the entire seéction to hear his threat to g¢ to the NRC, As Mr,

Hasan explained, ". . . they were forcing me to sign . . . wreng

Tr. 37%-379. Mr. Chamberlain corroborated the fact that he had

2intifig”
S Ztnibit G
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[ documents. . ., therefore, trouble was the natural cutcome of it."
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peen told by Mr, Hill that Mr, Hasan had threated to "go tc the
MRC."  Tr. 192, Mr, Ryan was duly informed cof the incident once
ne teturned from vacation. Tr. 532, 538.

‘ndeed, from the moment Mr. Hasan stepped fc;t in Mr. Hill's
group, to was subjected to extreme harassment. At least once a
Jeek Mr. Hill would apptoach Mr., Hasan and call nim a "spy" or an
vagent” fsr CASE or the NRC. Tr. 270, Notably, Respondents ¢id
pet call Mr., Hill as a witness to refute My, Hasan's testimony,
nor did Respondents notice Mr, Hill for deposition,

Knowiedge of Mr. Hasan's safety concerns had to be known to
poth Mr. Ryan and Mr. Finneran due to thelir membership in the
“Design Guidelines Committee." Tr. 21-32, The Committee hac
szout 6 members in all, including Mr. Chamberlain., The Design
Guidelines Committee was responsible for all changes made to ine
design criteria used by the Pipe Support Design Group (PSE) when
gqualifying pipe supports.

Often when Mr, Hasan would raise a safety concern he wcould
refuse to sign-off on the paperwork unless ne received in writing
& meme from the Design Guidelines Committec stating that Mr,
Hasan was to ignote & particular concern when certifying the
design of a support., These memos came ditectly from the Design
Guxéclines Committye,

The memo writing function of the Design Guidelines Comm.ttee
kept its members constantly appraised of every safety concern Mr.

Hazan raised, 1Indeed, Mr. Chamberlaintestified that whenever Mr,

=13 T g
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Opviously, &8 members of the Design CGuidelines Committee,
Messts. Rayan and finneran had intimate knowledge ©f Mr., Hasan's
safety concerns about evety issue oOn which Mr, Hasan caused a
memo te be Sralted.

in addition t¢ the above, Mr. Ravada testified at length
that he had & trnree nour conversation with Mr, Finneran on August
16, ly88, cf which one hour nothing but the subject of Mr.
Hasan's safety concerns was discussed, Tr. 78; including Mr,
Hasan's concern over punching shear and Richmond Inserts, Te.
76, Mr. Ravada's testimony concerning his hour=long gonverzation
with Mg, Finneran apcut Mr. Hasan's safety concetns was emphatic.
tet Mt, Finneran altcgether denied the conversation ever took
place. Indeed, not only did they discuss Mr, Hasan's concerns,
¥Mr, Finneran asked Mr. Ravada if he knew whether or not Mr, Hasan
nad gone to the NRC with his concerns, and Mr. Ravada testif.lec
tnat he informed Mr., Finneran that Mr, Hasan may have already
gone to the NEC. Tr, 7%. Once again, Mr. Finneran's memmory
failed; he denied the conversation ever took place. Tr. 26. Mr.
Finneran's memmery also failed him when he could not recall
cunversations ne had with Mr, Rencher about “spies” for CASE
existing on site, Tr. 24. Mr. Rencher had no dificulty recalling

these conversationa., Tr. 116

Without guestion, the concerns Mr, Hasan raised when
checking pipe support packages caused Mr. Ryan to fall behind
schedule in nis effort to certify the plant. Indeed, Mr, Ryan

admitted that Mr., Hasan raised more technical concerns and

Plaintiffg’
S1hibit G
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rejected more PSC packages than anyone else, According to Mr,

Ryan, Mt. Hasan's repeated tejecticn of pipe support packages

caused "disruption” t¢ nis productison schedule. Tr. 542-544.

R, HASAN'S REJECTION OF MR, RYAN'S PIPE SUPPORTS

-
.
-

The simple reality is that but for Mr, Ryan's adverse
recomaendat ien, Mt. Hasan would have been nired by Stone &
Webster. Mr. Ryan gave as his only aileged reason for not
recommending Mr, Hasan the fac:c that Mr. Hasan's presence on s.te
caused disruption during the certification process.

The disrustion was caused due to horrencous design flave Mo,
Hasan uncovered while reviewing pipe support designs, The
primary cause of tne design flaws, as far as Mr. Hasan could
teli, was due %o the use of inconsistent design criteria when
designing and constructing the pilant.

The ctux of the problem was that Texas Utilities had
established three separate organizations to design angd certify
discrete portions of the Comanche Peak pipe support system. They
serg (1) the Nuclear Powe: Services, Inc. Qroup (NPS or NPSL1), &
subcontracter of Texas Utilities; (2) the Plpe Suppurt
Cngineering group (PSE), managed and staffed by Texas Utilities

iteelf, and (3) the ITT-Grinnell group (1TT), alsc &
gubcontractor of Texas Utilitlies.

fach design group was responsible for developing its own
design c¢riteria and for certifying every pipe suppert within its

scope.
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Mr. Hasan's remedy to the design flaws he uncovered were
simple: introduce & uniform design criteria. What Mr, Hasan
Aidn't reallze was that such a remedy would moot the reason that
the pipe supports were being vrancferted between groups lllegally
in the firs. piace,

The key concern Mr. Hasan nad over the use of multiple sets
of design criteria o certify the same single pipe sup0ort
concernad the suppott’s anchering mechanism, known as a Richmeng
thsert, AS Mr, Hasan reascned, singce there was no way of knowing
in advance how the adjacent Richmond Insert nad been designed
(due to the transfer back and foreh of pipe supports), then there
wak NO way e predict now the cifferent pipe support designs
would interact shculd & pipe suppert fail. A brief layperscn's
definitien of a Richmond Insert is necessary before the gravity
of Mr. Hasan's concern can bte appreciated,

A Richmond Insers is & steel structure, shapped like a pig's
rail (helical spring) that i1s placed into the foundation at the
time of concreting, Ongce the concrete foundation is cured, a
steel rod is screwec into the por=ion of the Richmond Insert that
i exposed at the surface f the toundation. Virtually, the
entire support system for the Class 1 (safety~related) piping
syStem is anchored to a Richmond Insert.

One concernh Mr. Hasan had over using different sets of
design criteria when certifying the Richmond Insert design of the
plant war that a progressive failure of the Richmond Inserts
could easily result because the engineering consequences cf
interchanging the different designs had not been worked out.

- 17 -
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In crder to betrter understand Mr. Hasan's concern, Imagine a
line of dominces. The force necessary to knogk down the entire
line is only that needed to knock down & single doming, The sanme
principle applies t¢ Richmond Inserts -~ if one fails, the load
18 transferred to tne adlacent Richmend Insert, and if that
insert was not Cfesigred to withstand the transferced load (¢t too
will Fail: and so on and s on,

The problem yncoversd and reported to management dy Mr,
Hasan was that the use of different criteria to qualify adjacent
Richmond Inserts created the potential for a progressive failure
Of the BRLITe Pipe Supposrt system at Comanche Peak. In a nut
ghell, one of Mr. Hasan's concerns ovet the Richmond Insert
casign was the. although each company created its particular
design o assure that the transferred lodad of cne Richmond Insert
gnte the adjacent pi.e suppert would not result in & progressive
failure, there was absolutely no way .o determine what would
happen if a Richmond Insert designed under one criteria failed
and its load was transferred to an adjacent pipe support cesigned
uging & cdifferent criteria, 1If the lcad was transferred in such
4 way that it caused the adjiacent pipe suppert's anchor to give
way, 4 chain reaction resulting in the failure of all the pipe
support could follow.

Thus if one Richmend Insert fails and takes its randomly
certified neighboring pipe support with it, the combined force
will cumulatively take out all the remaing pipe supports until
the entire pipe support system collapses. The end result is a

meltdown.,

?
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Pay it and day out, Mr, Hasan pleaded with management to

gotrect this potentia.ly catastrophic design ceficiency. He
demanded that a uniform design criteris be ut.d in certifying
Richmond Inserts, or at the very least that calculations and/or
experiments be performec to determine the engineering
consequences of using different criteria oOn the same pipe
suppores.

tndeed, Mr. Hasan was dicw.ng the whisrle on the consegquence
of a fradulent scheme Texas Utilities impiemented to certify as
safe an unsafe pipe support system., By using three separate sets
of criteria, Texas Utilities had Created a complex scCheme whete a
tejected pipe support could be sent from group to group to find
criteris that would allow that particular pipe suppert to be
ertified. As it would tufn out, Mr, RBRyan cversaw the transfer
of pipe supports from group to group. 1In effect, e was one of
the chief ringleaders benind the fraudulent certification
process.

Qbvigusly, MI. Hasan's constant whistleblowing over the use
of multiple sets of criteria to certify the same pipe support and
nis constant rejection of pipe-supports due to the use of
\nconsistent criteria particularly vexed Mr., Ryan for at least
twd teasons: first, it exposed the illegal scheme to possible

detection, and second, it slowed ptoducticn, interfered with

gschedules and caused cost over runs,
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Mr. Ryan, Mr, Finnetan, and others were nothing less than
Criminal racketeers engaged in a scheme to certify 4s cafe a
defectively cCesigned and constrvcted pipe sUpport system,

The scheme was simple: if 2 modifjed pipe suppars could not
e cortified by one group, the “scone of responsibility” for the
failing pipe support was transferred to ancther ¢group in the hope
el certifying it without any tewerk. Rencher Depositica
Transcript at p. 164: Chamberlain Deposition Transcript at pp.
95, 186, 190,

In essence, the fravdulent scheme for certifying delfective
pipe suppotts with multiple sets of criteria was [llegal and
resylted in & knewingly unsafe design. But Texas Utilivies
nanagement did net care bvecause [t saved them money and kept them
on schedule.

Mr. Chamberlain refers to thig illegal scheme as the 'go-
around."  Chamberlain Deposition Transciipt &t p. 190, As the
name implies, a pipe support design that could not be certified
under its original criteria would go arcund from group to graup
in search of criteria that would allow certiflcation,

" This fraudulent scheme (hereinafter referred to as the "go-
around scheme") was identified in the May 28, 1987 list of the 6%

concerns Mr, Hasan originally identified in Cx 14.
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Acvoréing to Cgneern No, 23

There is a concern that Lf supports did not meet

the approptriate design Critefia using the NPS

design specification, tre supports were gent to

another pipe suppert design qroui. such as PSE,
o

and would be considered acceptable using different

design criteria, This cendition indicates that

different design criteria was used in the varisus

pipe support Cis.gn groups (NPE, ITT-C and PSE).
See Cx 14 at p. 1.

When Mr. Rencher, one cf Respondents' own witnesses, was
asked under cath during his deposition Lf Concern NS, 2] were
true, ne answered wi.h &an absolutely unqualified “"Yes." Rencher
Depositicn Transcript at p. 247. Mr. Rencher oversaw both the
NPS and ITT groups. HKe had first hand knowledge of the practice,
Whether ©r not he knew it was illegal .s unknown.

Similarly, when Mr, Chambetlain was asked under cath during
his depcsition whether Concern No, 2] were trye, ne likewise
testified unequivecally that it was common practice on site so
"“transfer responsibility” from group to qgroup during the
certification process. <Chamberlain Deposition Transcript at p.
9%. Mr, Chamberiain pointed out Juring his depcsition that one
of the reascons pipe support packages were snifred from group to
group was that medified Richmond Iisert designg on site csuld not
be certified pursuant to their or.ginal design criteria.
According to Mr. Chamberlain, if cne group “did not have criteria
addressing the Richmond Insert tube steel design...then we would
transfer responsibilicy [from the gruup that originally designed
the support] to the site enginearing group [PSE)." Chamberlain

Deposition Transcript at p. 95,
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The go~around neme was brought expressiy to the attention

of the ALJ duting the hearing and explicitly briefed in

Complainant's post~hear.ng brief and reply brief. Prominently
stated therein was the testimony of Mr, Rencher:

Q. c.ewWeTe yOU aware whether or not Mr, Hasan
reiected Mr. Ryan's pipe support engineering
group (PSE) pipe supperts while werking in

L& your gtaup (NPSI?

i A THete were pipe SuUpperts that were rejected
1 sut &f my group, and 1 am certain Mr. Hasan
3 had reviewed some ¢f those.

@« AnC were they coming from Mr. Ryan's group?

A (&6, they were,

Q. vo oWy ld Hasan attach a memo to (the PSE
packages ne wag rejecting!?

A ‘28...,

-3 And [Hasan] would sign those memos rejecting

|

; (M. Ryan's packages cominy from PSE) ’
l, A, ies.

ﬁ Hearing Transdript, ot pp. 120~121, Also see pp. 125, 1230, 239,
rpd

? Undeniably, the pipe supports making the go~around between
_ PSE and NPS wete being sent in an effort to get them certified.
Agee iing to Mr, Rencher's deposition testimony:

Q. ««othe NPS group was rejecting PSE supports
?

j‘ i during the certification process

A yes, 1 was aware of that.

Q. Were you aware of that in 19837 |

|
A fes. i
| Q- vasdn 19847 |

A Yes, sir.
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ihe testimony establishing that pipe supports were certifled
by organizaticns other than the organization certifying the
original design is lrrefuiable. Mr. Renther, without
qualification, test.fied that the "NPS group was rejecting PST

packages guring the cectif.cation process.” Rencher Depesition

Transcript at p. 8. (empnasis added). Mr, Rencher further
testified that the PSE pipe supports transferred into NPS could
ot be gqualified, and when tnat happened they were again
trangferred and quallified using still other criteria. indeed,
Mr. Rencher testifled that a full "28 percent" of the PSE pipe
Bupports transferred .ntc NPS were rejected and returned to PSP
and "recaleulated under different criteria." Rencher Depesition
Tt 4t p. B,

Qoviously, Mr. Ryan xnowingly viocleted 10 C.F.R. S0 App. B
~“hen he transferred .he PSE pipe supports into NPS. He
compounded the viclation when he transferred the same pipe
SUPPCTLS Back out of LPS and into PSE whenever the suppert could
ret be certified by NPS.

Net only did tne illegal transfer of pipe supports violate
NRC regulations, it viclated the contractual arrangements between
Texas Utilities and its subcontractors, NPS and ITT. In perhaps
the ‘'only truthful comment Mr. Ryan made during the hearing, he
explained that

There were separate contracts. The original PSE

designs were (to be| reviewed by PSE, he

original WPSI designs were [to be) reviewed by
NPSI.

Hearing Transcript at p. $50.
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Mr. Rencher testified both during the deposition and at the
hearing about the creation of thes? speed memos during the go=

atound scheme:

Q. [Winen Mr., Hasan rejectes Ryan's pipe asuppert
packager [he would) attach a memo to thoge
packages.

A, Ya8. ... he memo would be initiated in my

roup, ves.
Qs And [Mr. Hasan| would sign those memcs
rejecting {?no fsz-éca;?ned pipe supports
that he could not cercify using the NPS
criverial?
A, ies.
Tr: 120121,

The speed memce attached tc the rejected Pipe supports were
net logged Cr reccorded on si* ., They were simply cover memos
direcved to Mr. Ryan and, as such. Mr. Ryan was free to do with
them a4s he chosa. He threw them away, desttiying the paper trail
that would tell why the pipe support had been rejected. He was
then free to get the pilpe suppert certified elsewhere, albeit
iilegally. The fact tnat Mr. Hasan would reject pipe supports
and attach a memoc to the package addressed directly to Mr., Ryan,
and that thereafter the very same pipe support would be certified

WM oanother group without modification is undeniahle, as the

following testimony of Mr, Rencher demonstrates:
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Yne fact that the NPS home office was involved in certifying
FSE~designed pipe supports demonstrates that the YPS home office
would have known of the illercl scheme. Respondents' claim that

NPE had no knowledge of Mr, Hasan's whistleblowing activities is
simply not credible, given the dpparent complicity of NPS in the

Ge~around scneme,

The arrogance and utter contempt for law on the part of

Respondents i¢ demonstrated in that atfter Messrs. Hasan, Rencher,

and kavada had testified at length abecut the go-arcund scheme,

Respondents allowed (indeed encouraged) Mr. Ryan to lie stra ‘=

vaced that the scheme never existed =- or that at least Mr. Ryan

fnac No knowledge of it, Mr, Ryan's repeated denial of the facr
that p.pe suppcrts were being transferred back und forth between
groups le disgusting, immoral, unethical, and contemptucus.
Simply stated, it is perjury.

Mr. Ryan chose to perjure himself ravher than admit to the
Go-around scheme, when in fact he was the key player. His

testimony was clear and ynequivocal -~ thnat Mr. Hasan never

reviewed a PSE pipe support while WOIKing in the NPS group, This

testimory is consisteat w'th h.s sworn and gigned deposition

restimony, which reads:

% By Mr. Kohn) Did you know that Mr. Hasan
is rejecting packages from your group?
A. (@Y Mr. Ryan] No. Why would he be?
. " t}

Q. Did “4r. Hasan reject PSE packages due to
inconsistenc criteria [between] NPS
guidelines {and PSE gquidelines)?

A. He didn't review ary PSE packages.
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. . *

«oaYyOur testimeny is that Mr, Hasar reviewed
no PSE packages?

[Hasan] only reviewed NFSI packages when he
wag in the NPSI group.

- Ll

-

s & PSE package
tified berayszz it
es?

(D1id Mr. Hasafn e&vs. 33
that had already teen ce
did not meet NPS suidell

e (L IR 7

You can't cross juidelines,. you don't Ccross
design guidelines to review packages.

Ryan Depositicn Tr., at pp. &8-10.

gimilarly, Mr. Ryan's hearing testimony ftates that while in

the NPS gro p, Mr. Hasan never reviewed a PSE~designed pipe

' sSupport package:

Q.

A

A,
b 3 540“5410

[By Mr. Mack] And were [(PSE-designed pipe
supportg | ever reviewed by anyone a: NPS?

[By Mr. Ryan) No....NPS would have reviewed
their original designs. Personnel in PSE
woult have reviewed PSE des.gns.

Well, what if, in fact, what cccurred was
something came cut of PSE and it was being
reviewed by NPS? Would that create a
prablen?

It wouldn't happen.

It would never happen?

Ne.

® * -

Okay, So that while (Mr. Hasan] worked [in
the NPS group] no package designed in your
gtoup [(PSE] would ever be reviewed by Mr,
Hasan.

That is correct.
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Q. Are you certain that nune of your (PSE)
packages were ever reviewed by Mr, Rencher's
group (NPS] during the time..,Mr, Hasan was
working there?

A. There were separate contracts, The original
PSL designe were reviewed oy PSE. The
original NPS! designs wete reviewed by NPSI.

-
o &

. 549-550.

VI, IN VIOLATION OF LAW AND LEGAL ETHICS, RESPONDENTS' COUNSEL
ALLOWED MR. "¢AN TQ PERJURE HIMSELF

Respendents' counsel cannot in good faith deny knowledge
that PSE-designed packages were being transferred into the NPS
group and thien certified with NPS criteria. The facts leading t¢
this conclusion are inescapable.

Firet, Respondents' counsel was present during the
deposit.on testimony of Mr, Rencher and Mr. Chamberlain. Inceed,
when Mr. Rencher was gquestioned abgut the lllegal transfer cf
pipe supports from PSE tc NPS, Respondents' counsel interruptec
the guestioning te apparently correct Complainant's counsel's
guestions regarding the direction of the {low of packages between
NPS and PSE:

s [ (BY MR. KOEN) The NPS group was rejecting
PSE packages during the certification
process, right?

A, Yes.

Q. Qut of all the NPS packages going to PSE,
what percentage were being rejected?

A Of all the NFS packages going to PSE?

MR. WOLKOFF: You've got it reversed.

Rencher Deposition Tr., at p. Bl.

Plaintiffs’
Exnibit G
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Clearly, Respondents' counsel, Mr. Wolkoff, had a qrasp of

the apparently illegal transfer of pipe supports between PSE and

neS sufficient to allow him to interrupt Complainant's counsel's

guestioning to assert his knowledge cf the direction of how the

pipe supperts flowed between PSE and NPS,

$imilarly, at the hearing, Respondents' counse

wolkeff, subjected Mr, Rencher, unde- cath, to a se

4 MEs

ries of

ieading guestions that detailed the !low of pipe supports between

FSE and N?§:
BY MR, WOLKOFF [Cross-examination of Mi,

Rencher)

Q. Quring the time period that Mr. Hasan worked
unde your supervisicn at Comanche Peak, how
many different sets of cdesign criteria were
in place?

A. There were three.,.ITT Grenelle (sic!, NPSI
and the PSE design guidelines.

Q. And éid they differ one toc another in certain
respects?

A. Yes, they did,

Q. But ! take it each pipe [(support] that was

uelified had to be gualified under cne of
the three different sets of criteria. Right?

A, That is correct.

Q. What set of criteria was emplceyed in [the
NPS] gioup?

A, The time he (Mr. Hasan]| was in my group, the
NPSI criteria.

Q. And what about this g.oup with Mr., Ryan where ¥
the packages were coming from Mr, Rvan? What
type of criteria were employad there?

A, That was the PSE design guidelines.

- 331 =

Pilaintiffs’
cxhibit G



Plaintiffs:
Exnibit G

Q. And Mr. Hasan's complained to you when he
reviewed those packages [(refering to Mr.
fyan's PSE packages) tnat the criteria that
Mr. Ryan's group used were not the same as
the criteria that he was using.

A, Yes.
Hearing Transcript, at pp. 424-125 (emphasis added),

The fact that Respondents' counsel could lead Mr. Rencher by
the nose detailing the transfer ©f pipe supports between PSE and
NPS, establishes knowledge on the part of Regoondents' counsel.,
As Mr Wolkoff's questioning ¢f Mr, Rencher establishes,
Respondents' counsel obviously had to know of the illegal
transfer cf pipe supports between groups., How else could ne lead
his own witness through the i.legal transfer process in the first
. place.

i It is Mr. Wolkoff himself who states cn the record that pipe
support- were “coming from Mr, Ryan('s groupl" only to be

1 “reviewed" by NPS and certified with different criteria than the
criteria "Mr. Ryan's group used" tc design the pipe support in
the first place, The fact that the testimony Mr. WOlkoff
provided when examining Mr, Rencher resulted in some of the
strongest evidence demonstrating the facht that pipe supports were
lllegally being transferred between the different groups on site
is the greatest indictment imaginable.

Given Mr. Wolkoff's questioning of Mr. Rencher during the
nearing, coupled with his correction of Complainant's counsel
during Mr. Rencher's depositicon, demonstrater beyond any

conceivable doubt that Respendents' counsel had actual knowledge
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of the fact that Mr, Ryan was sending PSE-desigred pipe supports
to NPS for qualification using NPS criteria.2/

The facts speak for itself: after correcting the record as
te the directior of the flow of packcoges between NPS and PSE
during Mr. Rencher's depesiticn, and after leadiig Mr, Rencher
ehrough the illegal transfer of pipe supporte betwee:n NPS and PSE
when ne testified .t the heacring, Resgondents' counsel allowed
Mr. Ryan to falsely testify that pipe support feckages were not

peing transferred between PSE and NPS.i0/

9. Indeed, the Ropes 4 Gray law firm, who (epresents the
Respondents, was lead counsel in the licensing hearings before
the ASLB., Purthermere, Mr., Wolkoff submitced afidavits on the
part of the entire Ropes & Gray law firm and therefore, the
knowledge of the attorneys engaged in the licensing proceedings
before the ASLB must be imputed to Mr, Wolkoff as well. Also, as
detailed in Complainant's Second Motion for
Default/Disgualificaiton, at p. 13, co-counse) relationship
petwean predecessor counsel, who witndrew pursuant to settlement
for th.s proceeeding, and th~ Ropes & Cray firm exists (or
existed when relevant to this zase). Therefore, knowlege on the
part of predecessor counsel is likewise .mputed to the Ropes &
Gray law firm concerning knowledge of the trans. er between PSE
and NPS pipe supports during the certification process.

Beyond knowlege on the part of Ropes & Gray cver the 1ssue
of the apparently i'legal transfer of pipe supports between the
various groups con site, the fact remains that exnibits appaienily
originally altered by predecesscur counsel during trial
preparatior were submitted ontc the record of this proceeding by
Mr. Wolkoff with the knowledge that saic exhibits were altered.

10. As will also be demonstrated in Section VIII, infra.,
Respondents' counsel evdidently suborned perjury after
Complainant initialy attempted to expose to the ALJ th - Mr. Ryan
had perjured himself at the hearing. 1In their Reply brief,
Respondents' counsel defended Mr. Ryan's perjurous statements
with false and misleading facts intending tc, and in fact
suceeding in, misleading the ALJ about the perjurous nature of
Mr. Ryan's testimony.

Plaintiffs"
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Regardless of when Respondents' counsel came to know of the
illega. go-around scheme, he was under a legal and ethical duty
to stop Mr. Ryan from periuring himself at the hearing. If
Respondents' counsel did indeed know that Mr, Ryan was about to
per’.re himself and failed to halt this travesty of justice,
Respondents’' counsel is utterly inconsistent with his duty as a
court officer and warrants the impositicn &f harsh sanctions, as
the case law below demenstrates. Following the case law on
perjury and subornation of perjury, Complainant will demonstrate
that not only did Respondents' counsel allow its witnesses to
perjure themselves, but that counsel subcornecC the perjured
statements as well.

Without guestion, "an adverse party's fraud or subornation
of perjury permits relative free reopening of the judgment [in
this case recommended decision) when the perjury goes to the

heart of the issue." Metlyn Realty Corp. v. Esmark, Inc., 763

F.2d 826, B32 (7th Cir. 1985). Also see, McKimsick v, U.5., 379

F.24 754 (5th Cir. 1967); Rosier v, Ford Motor Co., 573 F.2d

1332, 1339 (Sth Cir. 1978); Hartre v. A.H, Recbins, 750 F.2d 1801,

1503 (ilth Cir. 1985).
As an administrative agency, the Devartme. .t ¢f Labor has the
“inherent" power to do what is reascnably necessary to prevent

fraud, irrespective of statutocy autherity. Alberta Gas Chems.,

Ltd. v. Celanese Corp., 650 F.2d ___ at 12-13 (2nd Cir, 19_ ).

There is “no right whatever =- constitutional or otherwise -=- for

a defendant to use false evidence." Nix v, Whiteside, 106 S.Ct.

- 3§ = Pilaintiffs’
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984, 998 (1987). Any attorney who even cocperates with a
client's planned perjury risks "prosecution for suborning
perjury, and disciplinary proceedings, including suspensicn or
disbarment." Id. at 998. Alsoc, any attorney "who aids false
~estimony by Questioning a witness when perjured responses can be
anticipated risks prosecution for subornation of perjury...."
1d. at 996, Simply put, "under no circumstances may & lawyer

either advocate or passively tolerate a cliert's giving false

restimony.” Id. at 996 (emphasis added). Even an attorney who
attempte 0 remain willfully ignorant where known facts call for
fy.ther investigation viclates his professicnal and legal duty

should he refuse to investigate tr: situation further, Fleorida

Bar v. McLaghren, 1321 So.2d 371, 372 (Fla. 1965) (suspension of

attorney for failing to make reascnable inguiry): State v,
twillman, 270 A.2d4 28B4, 289 (N,J. 1970) (attorney has
responsibility to inguiry into falsity of client's
representations if he "should know or reascnably suspect that the

client's representations are false.") Also see, United States ex
p

rel, Wilcox v. Johnson, $55 F,2d 11§, 122 n.13 (3& Cir. 19877)

(DR4~101(C)(3) read to require disclosure); McKissick, 379 F,24

754, 76i-62 (5th Cir. 1987); United States v. Crasso, 4.3 F.Supp.

166; 171 (D.Conn. 19%76) ("probable perjuricus testimony must, of
course, be immediately reported tc the presiding judge in the
interests of justice and to preserve the integrity cf the

judicial process"); In re Hoover, 46 Ariz. 24, 30, 45 P.2d 847,

649-50 (1935): Hinds v. State Bar, 19 Cal. 24 87, 93, 119 P.2d
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134, 137 (1941); Thornton v, Jnited States, 357 A.2d ~29, d37-38

(D.C. 1978).

As the depesitiong and hearing testimeny of the pertinent

witnesses occurred exclusively in the state of Texas, it is

s¢iomatic that the standards set fort) under Texas state law are
the minimum atteorney standard of conduct counsel must adhere to.

Under Texas law, "a lawyer shall not{:]

LI B
{(4) Knowingly use perjured testimeony or false
evidence,

{5) Knowingly make a false statement of law or
f‘,ct .

(6) Participate in the creation Cr preservation
of evidence when he knows or it is cbvious
that the evidence is false.

{7) Counsel or assist his client in conduct that
the lawyer knows to be illegal cor frauvduient.

(8) Knowingly engage in other illegal conduct or
conduct contrary to a Disciplinary Rule.,"

Texas Code of Prof. Resp. DR 7-102 (AR)(4)-(8). Tex. Civ. §

r
o
cr

Ann Tit. 14 app. €it. 12 §8 (Vernon 1973). In additien,

A lawyer who receives information clearly
establishing that:

{1) His client has, in the course cf the
representation, perpetrated a fraud upon a
person or tribunal shall promptly call upen
his c¢client to rectify the same, and .f his
client refuses or is unable to do s¢ he shall
reveal the fraud t¢ the affected person or
tribunal.,

{2) A person other than his client has
perpetrated & fraud upon a tribunal she'’
promptly reveal the fraud to the tribu:

1d., at (B)(1} and (2).

e———
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In Nix v, Wniteside, the Supreme Ccourt points out thau:

The more recent Model Rules of Professional
Corduct (1983) similarly admonish attorneys to
obey all laws in the c¢course of representing a
glient:

"RULE 1.2 Scope of Representation
LI ]

“(d) A lawyer shall not counsel a client
Lo engage, cr ossist a client, in conduct
that the lawyer knows is criminal or
fraudulent...."

Soth the Model Code of Professional Conduct and
the Model Rules of Professional Conduct also adopt
the specific exception from the attorney=-client
privilege for disclosure of perjury that his
client intends tc commit or has committed., DR 4~
100(C)(3) (intention of client to commit a crime);
Rule 3,3 (lawyer has duty toc disclose falsity of
evidence even if disclosure compromises client
confidences). Indeed, both the M~del Ccde and the
Model Rules do not merely authorize disclosure by
counsel of client perijury; they reguire such
discicoure. See Rule J.3(a)(4); -102(B)(3):
Committee on Professional Ethics and Conduct of
"owa State Bar Association v, Crary, 245 N.W.2d
298 (JTowa 1976).

These standards confirm that the legal
profession has accepted that an attorn~y's ethical
duty to advance the interests of his client is
limited by an equally solemn duty to comply with
the law and standards of professional conduct; it
¢ ecifically ensures that the client may not use
false evidence."

L

1é., 106 s.Ct. 988, 995 (1986)(footnote omitted, emphasis in
griginal).,

Unquestionably, the Fifth Circuit has always required
mandatory disclosure by an attorney te the Court whenever fraud,
including periury, appears to be present., If any attorney fails

to do s, the court states that the offending attorney should be

Plaintiffs*
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subject to discipline had he continued in the
defense without making a report to the court,
attoiney not only could, but was obligated to,
make such disclosure to the court as necessary to
withdraw the perjured testimony from thre
consideration of the jury. This was essential for
good judicial administration and to protect the

The

public.

MeKissiok, 379 P.2d 754, 764 (Sth Cir., 1967).

Vaii RESPCNDENTS' COUNSEL 18 GUILTY OF SUBORNATION QF
PERJURY

Federal statute defineg subornation of perjury as the
procurement of perjury: “Whoever procures angther to commit any
perjury is guilty of subornation of perjury.” 18 USC §lezz.

Perjury is detined as:
The willful assertion as to a matter of face,
ppinion, belief, or knowledge, made by & witness
in a judicial proceeding as part of his evidence,
either upon ocath or in any form allowed by law to
be substituted for an oath, whether such evidence
is given in open court, or in an affidavit, or
ctherwise, such assertion heing material to the
issue or point of inguiry aand known to such
witness to be false.

flack's Law Dictionary. Reviged 4th Edition,

Clearly, Mr. Ryan willfully asserted at a judicial
proceeding under cath material false statements concerning the
transfer of pipe supports between groups and the improper use of
inappropriate design criteria.

pdditionally, it would seem that Respondents' counsel
a.lowed Mr. Ryan to make the perjured statements, knowing that

r. Hasan's case rested on the premise that he blew the whi‘tle
on the use of multiple sets of criteria during the certification

of the Comarnche Peak pipe support system.

- 40 - Plaintiffs
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Respondents’' counsel went well beyond turning their heads to
perjury: they went so far as to cover-up Mr. Ryan's perjured
testimony with a web of false statements -- unsupported by the
established record and the truth, Such conduct, it would seem,
gconstitutes subcrnation of perjury. Under Supreme Court and
Fifeh Circuit jurisprudence, coungel's tacit submission of Mr.
Ryan's perjured testimony inte the roeord, combined with
Respondents’' counsel's reliance on that testimony to =#stablish
its case, evidently congtitutes cthe subornation of perjury.

The truth of the matter is that after the close of t,.e
nearing and afrer Coumplainant's counsel explicitiv exposed Mr.
Ryan as a perjurer, Resp . .Jents' counsel engaged 1n a pattern of
conduct with the knowledge and intent of deceivin: the court to
the effect that Mr, Ryan's test.mony was not perjured, knowing

full well that it was.

vIill, RESPONDENTS' COUNSEL OVERTLY ENCAGED IN SUBORNATION OF
PERJURY WHEN FILING RESPONDENTS' POST-TRIAL REPLY
BRIEF TC THE ALJ

when Mr. Ryan's perjured testimony was exjlained to the ALJ
in a brief filed by Complainant, Respondents' counsel .invente” a
story tnat uvescribes the transfer of pipe support packages from
the PSE “field aup" into the NPS group as “"normal.,” In
Respondents' counsel's own words: "In the normal course, NPSI
packages flowed from the PSE field group to the NPSI unit,”
Respondents’ counsel then asserts that caly NPSI-~designed

packages were retuined toc the NPSI group whenever the PSE "field

- 43 = Plaintiffs’
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RESPONDENTS' COUNSEL UNLAWFULLY ALLOWED OR.ENCOURAGED

JOHN FINNERAN TO SUBMIT PERJURED TESTIMONY AND Respondents'
COUNSEL KNOWINGLY CONTINUES TO PARADE MR, FINNERAN'S
PERJURED STATEMENTS BEFORE THE DOL AS 1F THEY WERE TRUE,

Littie background is needed to present the perjuied
tastimony ¢f Mr. Finneran. On August 19, 18985 Mr., Hasan myt with

Me . Firperan for pver eight hours. From the beginning of the

r

meetivg until its end, Mr, Hasan ralsed grave and serious safery
concern. directly to My, Pinneran. One such safety concern was

that the stiffness of pipe suppcrt hardware was not included in

the pipe supnort stiffness when calculatiyg the overall pipe
support stiffnuss sent to Westinghouse for the Class 1 pioing

analysis (nereirafter ‘improper stiffness”). The concern 2ver

improper stifftness was one cf many safety concerns Mr, hisan
gongtantiy brought to the attention of Management. Althougnh Mr.
Hasan firsr brought his concern of imprope:. “iffness to the
attenticn of management prior to the Augusy .3, 1985 meetiné with
Mr., Finneran, the first time Mr, Hasan told Mr. finneran of thias

concern cceurted during their Augudt 19 1585 meeting,

Ingeed, Mr. Hasan testitied that he nct only raised the

W TR e e e T R TR St T Tl S AR - e et T g s
; ! e 2 e AT
. ) -

| igsue of stiffness during the August 1l9th meeting, but that he
ll begged and pleaded with Mr. Finneran to retrieve cert .in

s certified pipe support packages so Mr. Hasan coulcd pinpoint
exactly where and how incoiicct stiffness values had been

;. ' calculated and incorporated into the certified design of the

F: Comanche Peak pipe support system., AcCcorging to Mr., Hasan's

Plaintiffg:
Exhibit G

?
+
|
!'
I., a, Lae - -

-45_







Plaint. s
Exhibit ©

Excuse me. Did you tell Mr. Finneran to
bring in packages or ask him?

| regquested him to bring “ertain packages 3o
that I can show it to him what was geing on,

To the meeting.

Te the meeting. PRiyght,

.+ 0id he accede to your regquest?
A, He 414 not. .

Tr. 484~48%5, emphas.s added.

Besides My, Hasan and Mr. Finneran, Mr. Hasan's August 1%th
discuss'‘>n of improper stiffness occurred in the presence <f Mr.
Renchet and M7, Westbrook (Mr, Westbreok was not called as a
witnegs fcr eitneér side).

Mr. Renche: ccnsistentiy testiflied, at his depositicn ang at
t.e& hedring, that not only did Mr. Hasan raise improper stilfiness
to Mr, Finnerar during the August 13th meeting, but that Mr,
Finneran actually told Mr. Hasan that Stone and Webster already
knew of the .mproper stiffness concern and was about to be
corrected and that as such Mr. Hasan need nCt werry about it any
further. Ac¢cording to Mr. Rencher's testimony: "Mr., Finneran and
I...a8sured him that Stone ang Webster was aware” of the concern
and was cucrrently developing ney "design critecia“ to "address"
it. Rencher Deposition Transcript, at p. 16i.

Mr. Hasan's concern over ironrrect stiffness values sent to
Westinghiuse was that Westiaghouse used the incorrect stiffness
values to calculate **2 actucl load each pipe support had been

designed t ) withstand, The Westinghcouse-calculated loads were

- &7 = pt‘iﬂth’fﬁ'
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then used on site to cerctify the design ¢of the Class 1 piping ]

|

!
| |=.. -} 4 L ]
E}, : system, Hearing Transcript at pp. 235, 2J8, 263~264, E
ff'j' The August .19:h meeting lasted fcr over eight hours., At the i
R |
LY start of the meeting Mr. Finneran stated to Mr. Hasan that he was :

St ' Qoing to take notes ©f the meeting and he would ask Mr, Hasan to

A sign the notes at the conciusion., But each time Mr., Hasan would

Ii raise a technical issue, Mr., Finnerun would not record it in his

ngtes., Mr. Hasan was disturbed by this and at the end of the !
meeting he refused to sign. One of the technical concerns Mr,
Hasan raised was improper stiffness,

After Mr. Hasan tefused to sign, Mr. Finneran asked MNr,
Hasan to leave the meeting, Mr. Hasan complied and thereafter
was called back intdo the meeting room. The only One present at
this poeint wasg Mr., Finneran. At that point in the meeting Mr,
Finneran asked Mr. Hasan to list any technical inconsistencies .. :
knew of soc that Stone and Webs:er could see to it that trose
matters cculd alsc be resclved, Mr. Hasan then pulled a list of
some tecnnical concerns f.om his wallet and listed them {or Mr.

Finnectan, The list was not retained by Mr, Hasan, ™Mr, Finneran n
then prepared a second memorandum allegedly listing all of the
concerns Mr, Hasan raised to him on August 18th, 'Mr, Finnerén
listed exactly ten items; improper stiffness is nor incl.ded.
The ten Lnconsistencies are listed below as recorded by Mr.

Finneran: |

Plaintiffs®
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S

14 Consistency should be achieved regarding the
assessment of th: wveld between a baseplate
and an embedded plate (plate and shell versus
linear).

Plate and shell weld allowable should be
listed in the guidelines,

i

3 supports in containment should always use
allowables at 300°,

4 2" atchitectural concrete topping should
always be considered for Hiltl embedments,

5. In evaluation of Richmond Inserts,

congideration of both rod and ilnsert
interactions should be documented.

6. Richmond Insett Bolt should be assessed for
bending as well as shear and tension,

The weight of a constant support sheuld
always be considered in spring Supp“"
design.

o
3
o
L}
b §
9]
k&
P
y
| o
P
{1
T
Pe
L&
3

sheet shoulg be initialed.

L

1n;ned U-bolt supports (class § and 6)
inside stress problem boundaries shauld be
assessed.

10, There should be a calculation gqualifying the
washer plates on tube steel supports.

A review of these alleged ten inconsistencies demonstrates
that the words “stiffnezs," “Class 1," and "Westinghouse" are not
mentioned anywhere in Mr. Finneran's August 19th memo {Cx., 7 and
Rx -3].

_Nonetheless, as the record establishes, Mr. Hasan repeatecly
raised the issue of :ncorrect stiffness values of Classs 1 pipe
supports to Mr. Finneran during the August l19th meeting. Mr.
Finneran's assertion in his August 19th memo ti:t Mr, Hasan "did
not have any concerns which he felt were important to safety at

the plant”.
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Mt, Finneran expressly denied that Mi., Hasan raised

Q'

AL

Q.

stiffness values of the class . piping system to him on August

Eff_ ; 19th, as the following testimony depicts:

Do you know whether the subject matter ©f the

gtiffness valves of the class 1 g%ging
syStems was among the either [s.ic
congistencies or concerns Or any topic during
that meeting (cf August 19tn). '

Ng, I den't belleve so.

21, emphasis added,

vao@id the discussion of those (i0)
inconsistencies take up the bulk of the seven
rours of the [August 19th) meeting?

Ne, The ten Ltems were ~- &8 I sald, it was
the last =-very last part of the meeting, and
he reiated chnem to me, and I wrote them down,
and that was about it, There wasn't any
discussicn that I tecall between he and ! on
the items.

> . .

Fine. And on the secend page [of CX 7] you
list & seties of iltems ~--. am sorry. 1[I don ¢
remember how you characterized them.
Inconsistencies, 1 believe.

Inconsistenclies.

Uh=nuh.

Weere those the only lncongistencies that Mr.

Hasan brought to ycut atrention in the course
of that meeting?

Of r-is {August 19th] meecing?
Yes, sir,

tes.

Tr., 31-32, emphasis added,
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A My, Finneran Perjured Himself By Not Admitting that

Mr. Hasan Raised Sti'fness Values of Class 1 Pipe Supports
During the Aygust 19:th Meeting

Tthe testimony of three witnesses establishes the proposition
f that Mr, Finneran perijured himself., In additivn to the testimony
of Complainant, two adverse and hostile witnesses, Mr. Rencher
and Mr. Chamberlain, testified under cath that stiffness was
caised by Mr., Hasan to My, Finneran on August 19th., This

testimony is set forth below.

1. Deposition testimony of Mr. Rencher

In no uncertain terms, the depmsition restimeny of Mr.
Rencher cowpletely contradicts Mr. Finneran's denial that Mr,
Hasan rajsed stiffness ¢f the class 1 pipe supports as a safety
goncern during the August 19th meeting. On no less than a dozen
i separate occasions Mr. Renchner testified that Mr. Hasan raised a
concern over the method of calculating the stiffness values of
| the class 1 piping system,

Mr. Rencher had abscolutely no self interest i{a giving
testimony centrary to his boss, Mr. Finneran, Indeed, it is the
; rare individual who has the strength to testify against his
i Sugetior.

F The deposition testimony of Mr. Rencher 1is devastating:

3 i

| B Lo e vour stsantioni tne TRE-thie
stitfness of c1asg_;g%igg_gggggﬁg_gxzéggg*gig

Not cons.der the Stiflness Of the hardware.

A (By Mr., Rencher) ! believe he mentioned it in0
that meeting, ves,

VoA Plaintiffs-
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Q- Do you know if anyone foliowed up on that
concern?

Yes.

. T believe it would be John Finneéran,

) Did you have any @iscussions Wwith Mr,
Flnneran about Now Lo Droceec with Mr,
Hasan's cchcern (over the fact that incorrect
srittness va.ues had been sent Lo
Westinghouse)?

A
Q2 whe followed up on it?
A
Q

A, Yes.
B And whay is the sum and substance of those

discussions?

A, when Mz, Finneran and I talked after that
time auout Stone & Webster ceveloping
criteria, we made sure that Mr. Finneran mace
aware to them that this 18 an ltem that
needed to be considered in the development of
their design criteria,

rencher Deposition Tr. at 95-96, (emphasis added) .

Mr. Rencher's testimony was clear: nnt only did Mr., Finneran
and Mr. Hasan discuss the fact that incorrect stiffness values of
Class 1 pipe support system had been sent to Westinghouse 1n the
presence of Mr., Rencher, but that Mr. Finneran and Mr, Rencher
continued discussing Mr. Hasan's concern after the meeting ended!

On June 2, 1987, the deposticn of Mr. Rencher

recommenced.il/

11. 1In violation of subpoena, Respondents' cousnel crdered Mr.
Rencher to walk out of his May 29, 1987 deposition at 3:15 pm,
evidently shortly after Respondents first received the letter
from the NRC to Texas Utilities, dated May 28, 1587 (CX l4).
Rencher Deposition at 144-145. Respondents' cousnel retur)ed on
June 2, 1987 only upon order of the ALJ. FKespondents' conduct

went unsantioned.

- 52 -
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Mr. Rencher's testimuny that not only was the concetn raised, but

that Mr. Finneran understood the significance of the concern as

well,

A.
Q.
A.
Tr. 117-118.

(BY MR, MACK] In that [August 19th] meeting
in your presence, did Mr. Hasan ra‘se a
concern over the stiffness of Class 1 pipe
supports?

[BY MR, RENCHER) vYes, he did.
In the presence of Mr. Finneran?
Yes .

Did the two of them [Messrs. Hasan and
Finneran] hold a discussion about that?

P A —

S = ST

1t was discussed ‘' that meeting, Yyes.

And Mr, Finneran was a participant in that
discuss.ion,

Yes, sir.
A & %

Do you recall whether Mr, Hasan in that
meeting was concerned that the stiffness
valuns of the hardware had nct been
calculated for NPS Class 1 pipe supports?
Yes

And did he express that concern to Mr.
Finneran?

And Mr. Pinneran understood the concern?

Yes, he did.

There is no room for doubt that Mr. Finneran's failure to

recall certain packages Mr. Hasan brought to his attention in

PN Plaintiffs-
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order to verify what he already knew (Mr., Hasan had first
identified the problem to management back in 1982) that the
calculation of the stiffness values for the entiie Class 1 piping
system contained gross engineering errurs, Not only did Mr.
finneran refuse to recall the packages, he knowingly prepared

memoranda falsely stating that Mr, Hasan had absclutely no safery

concerns. These memoranda (RX 45, 31:; CX 7) would become the

centerpiece of Responderts' defense to Mr. Hasan's case. Mr,

Rencher confirms the obvious: Mr., Hasan's concern over Class .
stiffness values sent to Westinghouse is not mentioned in Mr,

F.nneran's memorandum:

Qs {BY MR, MACK] This is Complainant's Exhibit
7, which his been characterized as Mr.
Finneran's list of inconsistencies arising
out 2f the August 19 meeting. 1Is the prcblem
you mentioned that came up at that meeting
about the calculations for stiffness of
cecrtain Class 1 U~-bclts on the list?

R v '
S R S
< 1 = o ! .' b

A, Let me check. (Perusing document.)

Q- Le. me get my phrase right -- stiffness
values of the hardware for NPS Class 1 pipe
support ot stiffress of Class . pipe support.
Is tiat on the list?

i
4
i3
u
1

AL 1 don't see it here. No

Te. 144,

Respondents' examination of Mr. Rencher plainly dJdemonstrates

Iy 7.

the total lack ¢of concern for the truth. Respondents' counsel

asked the witness e<cessively leading guestions with false

L L R e | g WA e B Tl e e
A b PaAT, L A

g1

S i

premises in an attempt to get Mr., Rercher tc concradict both his

A
\‘-'_ll_ ]

Ef'a—.-‘ S R e o L L e P T
f
?
3
)
.
|
4
|
|
!
r

nearing and deposition testimony. According te the transcript,
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Mr. Wolkoff asked Mr. Rencher:

T

Wolkoff refer to? Unequivecally, no d.cument of any kind was

Q.

A
145,
The any '~

Do you remember just reading about it
(stiffness of Class 1 pi.pe supporta] in Mr.
Finneran's notes?

T have read abdbout it in his notes. Yes.

G

and gquestion are perpler ing, What notes did Mr,

ever identified in discovery or during the hearing. Rather,

acecrding to

guch documents exist.

trendered by Mr. Finneran and counsel are forger.ies or

Respondents’ ccunsel asxed leading guestions vased on made up

restimony,

Mr. Wolkoff's bizarre examinaticon ¢f Mr.

with the following:

Tr.

[+ Stiffness of Class 1 pipe supports, was that
an issue tnat had been [known to (sic)] the
HRC, d0 you know?
AL No, it had not.
Q. Was it an issue, however, that nad bpeen
discussed amongst management?
A Yes.
Q- §c management was already awate of it before
Mr, Hasan raised lt.
“l vaCYG’n
145.
The questions by Mr. Wolkoff anc answers by Mr. Rencher are
nothing less than shocking. Respcndents' own vounsel has
A Plaintifis®

to the answer to Complainant's Interrogatory 1i, no

In effect, either the August 19th notes

REncher continues

Exhibit G
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elicited from its own vitness that Mr. Hasan's concern of
stiffness values ¢f .lass | pipe supports sent to Westinghouse
had not been known t° the NRC when Mr. Hasan raised it to Mr.
finneran on August 19, 1985, Mr. Rencher's further admiasion
tnat management knew of tne condition pricr to ihe August 19th
meeting corroborates Mr. Hasan's testimony that he had
continually blew:, the whistle to management abovt thig concern
pricr to the August 19th meeting., There (s no room for doubt
rhat Mr. Finneran in fact failed to recall certaln packagis that
Mr. Hasan pleaded he recall to allow him t2 identify to Mr
Finneran how the errdrs in calculating tnhe stiffness of the Class
1 pipe supports cecured.

Not only did Mr. Finneran refuse to recall the packages, ne
wnowingly prepared and submitted intg evidence memcranda he knew
to contain absclute false statements to the effect that Mr. Hasan
had no safety concerns, These memcranda (RX 45, RX 31) woyld
slsc become the centerplece of Respondents' attempt toc decalve
the NRC {via answers to interrcgatcry questions posed by the

intervenor CASE) as well as the DOL through the submissicn of

false testimony by Mr, Finneran.

3, Deposition testimony of Mr, Chamberlain

Mr. Chamberlain's deposition testimeony further establishes
that Mr. Hasan raised stiffness of class 1 pipe supports to Mr.

Finneran on August 19th,

-~ 58 - Plaintiffs-
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Y | This letter ¢onfirms that Mr. Counsil of Texas Utilites

Eil‘ | allegedly did not know of the incorrect stiffness values until
[;[' after SWEC's requalification effort commenced. The utilties'
%'_ righest ranking cfficer for nuclear matters uneguivccally states
Lf that the "normai" operation of the nuclear plant was in jecpardy

had Mr, Hasan's concern remaingd “yndetected.”

Ry
}. Mr, Finneran's failure to disclose Mr., Hasan's concern in

5 nis Augus: 19th memoranda and in testimony was not because he ¢id
<

E not understand Mr. Hasan's congern or that he did not percelve

"

its significance -- indeed Mr. Finneran has a masters degree in
engineering and is tne Utility's cnief pipe support engineer on
gite. Mr. Finneran's false testimony resulted simply because the
Urility wanted to cover-up Mr. Hasan's safety concerns. Mr.
Finneran sent Mr. Hasan packing, telling him he knew about the
coacern, that SWEC knew about it and that he should not weorry

pecasue his concern was already moot, He then prepared memoranda

-

stating that Mr, Hasan had nor raised a single safety concern and

(T A

that he gave Mr. Hasan a copy of the memorancda (which he Rid

S ey .

not)., ©This was a premeditated act on the part cf Texas Utilities

T

to cover-up safety concerns at the site. Indeed, Mr. Hasan's
goncern over the use of inccrrect stiffness values was not
reported to the NRC until April 29, 1986, three months after Mr.
| Hasan provided the NRC with explicit testimony on this lssue.
A See CX 14, Concern Ne. 26.

Beyond a shadew of a doubt, on August 19, 1985, Mr. Hasan

“begged"” and "pleaded” with Mr, Finneran to correct the stiffness

| = 53 Plaintiffs®
Zxhibit G
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values sent to Westinghouse. In this regard, Mr. Hasan pleaded
with Mr. Finneran to retrieve certain pipe support packages so
that M:. Hasan could personally point out to Mr. Finneran during
the August 19th meeting how the incorrect stiffness values had
peen seént to kestinghouse. At that polint in the meeting, Mr,
Finneran knowingly and purposefully misled Mz, Hasan with false
statements when he told Mr. Hasan that the ingorrect stiffness
vaiues had already been identified to SWEC and as such his
disclosure was entirely moot. The obvious intent of Mr,
Finneran's statements was to derail Mr, Hasan from further
pursuing this concern with the NRC or CASE.

Clearly, the creation of the August 19th memcranda
constitute premeditated acts on tne part of Texas Utli.ities
mandgement in an ongeing cover=up of Mr. Hasan's concern over the
use of false stiffness values during the requalification effore.
Indeed, once Mr. Hasan was banished from the site, Texas
Utilities was once again free to use the false stiffness values
during SWEC's effort to regualify the Class 1 pipe support design
¢f the Comanche Peak plant,

Respondents' counsel knowingly attempted to subern perjury

when Mr. Wolkoff posed the following leading Que icns to& Mo,

Hencher:
Q. ...1 take it since you don t recollect being
there when he raised it [stiffness of Class 1
pipe supports!, you don't know what Mr. Hasan
was talking about when he raised the point.
A, That is correct.
Tr.

Plaintiffs’
=xhinit G
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This gquestion came after Mr. Rencher had testified that not
only did Mr. Hasan raise the lssue 10 Mr, Finnecan, but that Mr,
rinneran understood it and that they had discussed it even afrer
ur, Hasan lelt the meeting., Tr. 117-l18B.

On re-ditecty, wnen Compiainant's counsel attempted to
establish that Mr, Rencher's deposition testiumony was cons.stent
-~

s earlier testimony, namely that Mr. Hasar raised the

th b

.-

& ¥

iw
or
e

s58Ge

O

stiffress during the August 19th meeting, Mr. Wolke
knewingly attempted to mislead the ccourt when he stared:

MR. WOLKOFF: Obijection, Your Honor. (Mr.
Rencher's testimony on cross) is not incons.stent
with his testimony (at his depositicn].

JUDPE LINDEMAN: The receord will speak for luseil
ve- rding consistency.

=
”~

. w49,

1ndeed, the record establishes that the 2Jnly time Mr.
Reéncher strayved from the truth was wnen his 2wn counsel, Mr,
wolkoff, asked bizarre questions cf the witness that have no
pasis in fact. The record establishes that Mr. Wolkoff attempted
t3 suborn perjured statements from Mr, Rench2r when ne tock the
Jitness stand. Given the pressure Mr. Rencher had tc overgcome to

testify against his superior and to testify truthfully when nis

employer's attorneys attempted to get Mr. Rencher t¢ change his
stoty before he entered the witness box, 1t is nothing less than
astounding.

- 65 - Plaintiffs
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Reup&n@onts assert that the ALJ “"commented on . . . Mr.

stal lack of credibility during his day~long testimony.

.ot Hasan's ¢ ;
I§; " recommended Decision and Order at 6." See, Brief of Respondents i
E¥7 at 29, wWhile tne ALJ €i1d make limited credibility fingings in !
%{ : the RD&O none appeared on page §, and the ALJ never ysed the term i
f‘v nearal Lack of credibility" to describe Mr, Hasan's testimony. ;
gi Respendents’ mischaracterization of the RD4O is more than zealcus i
J; advocacy == it 13 downright malicious. Complainant regards E
_;v Respondents’ misrepresentaticn as sanctionable conduct under FRCP i
Rule 1l. |

Tre substance of Respondents’ request for attoIineys fees ang

Y costs is .tself frivelous as Respondents’ gounsel couiq include

i; Mot even & single legal autherity to support nis request.
Complainant will not waste the Secretary of Laber's time
addressing what amounts to Respondents' desire to be compensated

E for responding to Complainant's discovery requests.

- |
g :

. CONCLUSION
L. 1+ is disturbing that Respondents’ counsel would engage in
-h _ subarnation cf perjury and othe: sancticnable behavicr in orcer

tc prevail before Administrative Law Judge Lindeman. The fact
that some of the highest ranking cfficials at the Comanche Peak !
|

facility felt it necessary to perjure themselves rather than

admit to the cencerns Mr., Hasan nad brought to their attention

- 90 - |
Plaintiffs’ |
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i damenstitates fear on the part of Respondents, let alune mere

T Knowlege, that Mr. Hasan had raised safety concerns of immense

F{M' proportion. 1ndeed, Mr. Hasan's disclosures stood in the way of
L' certifying the pipe suppert system ¢f the Comanche Peak faciliity.
;“:‘ Mr. Hasan was blacklisted from the site in order to assure the

i implementation of . patently false and impossible requalification
. schedule of the Comanche Peak pipe support system. My, Hasan was
“f‘ more than an internal /histleblower, he was a engineer whose
career was seriously damaged simply because he refused to sign-
off on improper design documents.

Tk For all (fWe of reasons set forth adeve, the Secretaty of

Lapor must tule in faver of Mr. Hasan,

pespectfully Submitted,

/V/;/ ka-/" T

“ . Il ‘ .
STEPHEN M. KOHN, ESQ.

3 Government Accountability Project
4 25 E Street, N.W, -~ Suite 700
washington, D.C. 20001
202) 347-0460

3 . atrorneys for Complainant

 ‘ On Brief:
N . pavid K. Ceclapinto

April 18, 1988

i /032/0c/007
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£ OF SERVIC

i i Ihpimébyvétrtity that a copy cf the afotegeing reply Erief
| uas nand-delivered on April 18, 1383 to:
e g Secretary of Labor ;
T Office of Administrative Appeals
U.S8, Department of Labor ‘
:gﬂd i tﬁttiﬁy that a copy was sent on April 18, 1988 by first

.""‘g1§,§-m3f1, postage prepaid, oo

Mr. Harvey J, Welxoff, Esg.
Ms. Hatrina weiniz, Isq.
Ropes and Cray

225 Pranklin trreet

Scston, MA 02110
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UNITED STATES OF AMERICA
BEFORE THE SECRETARY OF LAROR

-

S.M.A, BABAN,

Complainant,

t
v s

o Db S Tl Mg Mo

NUCLCZAR POWER SERVICES, INC.,
STONE AND WEBSTER ENGINEERING CORE.,
TEXAS UTILITIES ELECTRIC CO., INC,,

Respondents.

COMPLAINANT 'S RESPONSE TO
RESPONDENTS' BRIEF 70 THE SFIRETARY OF LARBCR

o

OVERVIEW AND PERSPECTIVE

Remove the opvious falsehoods £ron this proceeding and a
very straigntforward case of retaliation by Respondents against
Ms, Hasan emerges.:’

Mr., Sasan i3 and was an exceptional struciuras engineer; wno
sonstactly detected complex and simple design errors during the

cerrification process nf the Comanche Peak facilliuy that e.iner

i, The false statements made in the briefs filed by

Respondents’ counsel were S0 gross and cutrageous that Mr.
william Counsil, Texas Utilities Executive Vice Pres.dent, was
forced to send a sincere appology to the Intervenor, Citizens
associated for Safe Energy (CASE -- who is a party in the ongoing
licensing hearings before the Atomic Safety Licensing Board] for
the false and malicious made-up story that CASE had employed
gspies on site,

i - Flaintiffs’
Exhibit G
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Ao other eng.neers on site detected ¢: borher

management.

sixty=five ¢f the concerns Mr. Hasan raised o manasement

1 b - o8 ¥ 2 - -
inrraduced g trial as Complainant $ ZXDLUat vz n oA
January &, 1988 ccrraspondence, the NRC recently informed Mt

Hasan that his B5 allegations ser fortn in the May d8Lh letter £O

Texas Ltillties hac Deen “substantiated.’Z
Beyont merely raisinv safevy concerns to management, Mr.

Hasan's corcerns were sound, valid and true. The NRC s found.

Cne of the numercus and more nutorious falisenoods

zespondents ' counsel ra.ses in evey post-hearing flling .8 ihe
»
agsertion tnat Mg, Hasan naver raised a sing.ie safety concern o

s single manager throughout his tenure at tne Comanche Peak site,

vhe mogt ceceny episode in which Respondents’ counsel claims

rhsr "Taxas Utilitites was not aware of Mr. Hasan's havin

- SO

3
raiged any safery concerns." 18 contained in Respondents' Briet

£ ENiiS

O

it Suopers of the RD4O, at p. 4. Similarly, ¢on page S

cr did

{40

pleagd:ng Respondents likewise state that "Mr. Hasan in §

raise any safety concerns while at Comanche Peax."

2. Hereinafter Complainant's exhibits introduced axz the hearing
are tefered toc as "CX" and Respondents' Exhibits at "RX." Cites
to the dearing transcript are indicated Fy a "Tr.” followed by

th2 page number.
Complainant nhas filed together w.th this pleading a Moticn

.
to Augument the Record with a copy of the January 6, 1988 NRC
correspondence to Mr. Hasan.

Plaintiffs:
Exhibit 3
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{t I8 nothing less than sanctionable conducy for
Respondents ' Counse. to state that the evidence was "without
eentragiceion™ that Mr, Hasan n. er raised a single safety
congern to nis supervisors when in fact tho record was just the

THE Tecors i§ without contradiction that Mr. Hasan's

supervis.cr, Mr, Rencher, testified quite clearly and convicg

cingly
that Mr. Hasan repeatedly blew the whistle t¢ Mim about thne
stiffness values of the Class | piping system, ard when asked .f
that concern was "safety-related,” Mr, Rencher replied "I would
say $0. Yes." Tr, 118,

Compaainart's counsel is left with the impression |ingesd

tne reality) trat Respondents' counsel is incapable of submitting

&
y !
€
"
-
]
o
il
™
o |
»
<
¥
i
L8
>
w
o
-
" 4
f
T
e
e

s Not contain numerous Qross ane

The uncen.3ble truth is tha%t Mr, Hasan found himself
§94is nded by lncomperence, managers and line engineers alike.

Gne particular cisclesure Mr, Hasan made was tha* his line
Seperviscr., Mr. Hemrajani, would place a stack of pipe suppor:
packages Delore nhim and sign off on the designs without checking
them, Mr, Hasan sat next Lo “r. Hemrajani and cbserved this
nappening on a caily basis, He could not believe that managers
themselves would sign off on documents without doing the required
checking of the documents., Production over safety was business

as usual in the Comanche Peak pipe support groups.

PDl Plaintiffs’
Exhibit G
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Dav in and day out, Mr. Hasan sat and watched an engineering
nightmare., He would find egregiCus efrors. When he brought his
7¢an¢ltﬂﬂ tO management, he was told to ignote them.

Beyend the gross incompetence of management, Mr., Hasan
became alarmed over the fact that the pipe support design was
being performed by cdifferent Crganizations using differe~r dsquan
crivesia to construct the pipe support system of the Comang: o
Peak facility.

Mr, Hasan soon realiced that pipe supports designed by ¢ne
erganizaticn were being transferred into his organization for
certification with writeria other =han what 1t had been designed
«Ethy’ Thig meant that the same pipe supPpcIit was being Cesigned
and cercifled using &t least two different sets of criteria,

Mg, Hasan next vealized that afzer he rejected a pipe
SUPpOIt., N patticuiar when the pipe support's Richmond Insers
design Tailed., the reiected pipe support was taken ocut of his

group and cransfierred in

-

¢ another group where it was certified

often withogr mogif:ication. Mr. Hasan e¢ould not phathom how the

pame pipe support Could be considered defectively designed by one
group, enly laeter to be certified by ancrther group without

undergoing any type of modification.

e T Piaintiffs
Exhibit G
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After observing the method used by management to certify
Pipe supports, Mr., Hasan came to the correct conclusion that the
safery of tne Comanche Peak facility was in jeopardy unless
management implemented a uniform set of criteria, at least with
fespect to the Richmong Insert design.

As time passed, Mr. Hasan, consclence~struck cver design and
engineering probiems in the pipe suppcort design of the Comanche
Peak facility, became more and more determined to resolve the
engineering nightmare nhe had uncovered. He engaged in a steady
stream of internal whistleblowing to Messrs, Finneran,
Chamberlain, Rencher, Hemrajani, Sherrer, Hil. and others.
indeed, Mr. Ravada, when asked :f ne ever “told Mr, Shetrer that
ME. Hasan might G0 tC th: NRC," staced ",..Yes." ol e oL

To Stop Mr. Hasan from escalating his whistleblowing from

iNternal disclosures to contact with the NRC, management fostered

an atmosphere of intimidation and retaliation, Line superv
would walk up to Mr, Hasan and to his face im of being a
e

whistieplowe:r and spy foy CASE. "These same managers (Hemrajani,
Rencher, Hill) encouraged line engineers to harass Mr. Hasan.
This harassmen: often surfaced as religinus discrimination (an
#as.ily provoked response as Mr Hasan was a religious minority of
gne Muslim in & group superviged and dominated by members of the
#indu falrh) =- to the point where open religious discrimination

(name-caliing, etc.) was practiced in the NPS group, by his

supervisor, Mr. Hemrajani, and line engineers alike.

Plaintiffs
iy “xhibit G
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' When Mr. Hasan went to management for help, he was told that “

no initimidation or discrimination existed on site, The problem |
] 4f revaliation and harassment-- like the engineering design {lavs ‘

ne alsc broug g attention == were all Jjust

figments of Mr, Hasan's imaginat.ion.
The more mahagement refuysed 10 Correct the problems Mr,
Hasan encauntered, tne more gopen and Ilagrant the harassment ang
discrimination decame. or example, »nhg line engineer, without
provocation, benind M:, Hasan's back pulled ocut a kn.fe and ‘
dropped it behind his back onto the chair Mr. Hasan sat in, harc

| - - - 1 ' : & " (3 R i
n~menticned byt unexplained “knife ingident.”

L]

at work == the oft

gee, Respondents’ Brief to 0L, at p. &. ;
‘ The fact that & line enginesr was ailowed Lo pPus. Cut &

knife and drop it benind the back of Mr. Hasan in plain vView of

cther engineers and make s.ck and demented religicus slurs Wi

the knowledge and complicity of management does NOt speak to Mr.

ey g, ==

Hagan's inability to get along with other line engineers., It

3

merely defines the level of harassment and intimidat.on

ercouraged by management against Mr., Hasan in & vain attempt 0

SRR SRR SRR | RS R—

contrel his whistleblewing. Labor case law 1S rep.ete w.th

examples of employers utilizing employees tc harrass and

diseriminate against anccher employee £0r having engaged

:

{

1 inprotected activity. There is no difference in th: case of Mr.

.‘ \
l Hasan. |
| In spite of the increased intimidati.n anc harassment, Mr.

A

% Hasan rejected m.re pipe supports than other -ngineers in every

| group to whizl he was ever assigned.

é ..8_ .Qn'sa
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MANACEMENT 'S KNOWLEDGCE OF MR. HASAN'S WHISTLEBLOWING
ACTIVITIES ‘

Messrs. Ryan and Finneran were shown L0 have actual

knowledge of Mr. Hasan's whistleblowing activity, But for Mr.
Ryan's recommencation and Mr. Finneran's decision to remove Mr,
Hasan from the Comanche Peak s.te, Mr, Hasan would have been
gffered a iob by SWEC, Thris fact is not contested. Wnhat is
contested is whether Messis, Finnerdn or Ryan Rad any knowledge
cf any of Mr. Hasan's safety cocncerns. Respondents contend that
they did not have knowladge ¢f either Mr. Hasan's repeated
threats to 9C to the NRC or even the fact that he had in fact

ever raised a single safety concern while amployed cn site.

-

Respondents' Brief in Supsort of the KOO, &t p. 3, 13

ROSPONGEnts’ ARBErsichn s oSoth ludizzicus snd sbsciutely fals

e N N L T e N R v e B B B S o A T N T "f "—r i "a w1
- s [ & ] S - T e -
I - el E

el e e e e I e A e e e ol B e R R R R R RO OO A CORRR TS A==

b

As will be detailed later in this brief (See Sections VII

and X, infra.), both Mr, Ryan and Mt. Finneran commizted perjury

in order to conceal knowledge of Mz, Hasan's whistleblowing

$oLivity.,

-

Essentially; Mr. Ryan absolutely purjured himself when he

"
T

O
e
Y
8]

Genied that PSE pipe supports were being sent for certific
the NPS group. This transfer is believed to pe nighly illegal ==
it.no doubt resulted in the improper certificaticon of an unsafe

pipe support design. The significance of Mr. Ryan's knowledge of
the fact .nat Mr., Hasan was rejecting PSE pipe supports while in

NPS is that it proves first hand knowlege on the part of Mr. Ryan

o Plaintiffge
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Ryan the need for a single set of criteria when certifying a

Richmond Insert. Mr., Hasan's pleag were in vain, Every manager

ne spoke with uniformily came back to inform Mr., Hasan that Mr.

R}'ﬂﬂ nad QmPnlﬁi:ﬂlly :e:ected nNis request.  Between :anuéf'y'»
1982 and May, 1984, Mr. Hasan reguested (ne Eollowing ranagérs o
reification of

discuss with Mr. Ryan his concern over the Ce
Richmond Insert design using ingconsistunt Cctiveria: Mr. Rencher,
Mr, Hemraiani and Mr. Shecrer: in 1285 he requestec the same of

Mr., Chamberlain and Mr. Hill (Tr. 358, 264-166)., Mr., Chamber.a.n

restified that he brought Mr. Hasan's concerrs direcily to Mr.

-
-

"

Ryan between February and August of .88%,
Well before Mr. Hasan was transferred ocut of NPS, Mr, Ryan's

fLE was 80

el
{
3
L
o
e
L8]
w
w
&
et
el
4]

contempt cver Mr, Hasan's rejec

stene gesture at Mr. Hasan when

)
Y
L

complate that ne once made &b
he saw him in the hallway, Tr, 274-275.

After receiving a retaliatory transfer syt of the NPS Qroup
{against his wishes), Mr, Hasan was assigned to work under Mr,
Barty Hill. It is while stationed in Mr. Hill's group that Mr,
Hasan would repeatedly threaten Mr. Hill that he was about o "go
to the NRC," unless his safety concerns were agdequately
addressed. Tr. 273, 378, 443-444. On one of the mor
ac;imon;ous occasions, Mr. Hasan shouted out loudly encugh for
the entire section to hear his threat tO Qe to the NRC, As Mr.
Hasan explained, ". . . they were forcing me to sign . . . Wwreng

documents. . ., therefore, trouble was the natural ogutcome of it."

Tr. 378~379. Mr, Chanberlain corroborated the fact that he had

L
Ty
-

'

13
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NRC . Tr. 192, Mr. Ryan was dul) informed of the incident once
re returned from vacation, Tr., %32, 538,

indesd, from the moment Mr, Hasan stepped foor in Mr., Hill's
groJp, ne was subjected to ext.gw@ harassment., At least once a
when Mr, Hill would approach Mr, Hasan and cail him a "spy" or an
“agent™ fot CASE ©r the NRC. Ty. 270. WNotably, Respondents did
net cail Mr, Hill as a witness to refute Mr, Hasan's testimony,
aot did Respondents notice Mr. Hill for deposition,

Knowiedge of Mr. Hasan's safety concerns had toc be known to
potn Mr. Ryan and Mr., Finneran due to theliyr memDPershiip in the
“Segign Cuidelines Committee." Tr. 21-22. The Committee had

bout 6 members in all, including Mr. Chamberlain. The Design

$is

cidelines Committee was responsible for all chnanges made to the

o

Je8ign Criteria used oy ih: Pipe Support Design Graup (PSE) when
gqualifying pipe supports.

Ofcen when Mr, Hasan would traise a safety concern he would
refuse to sign-off on the paperwork unless he recelved in writing
4 memg from the Design Guidelines Committee stating that Mr.,
Hasan was to ignore a particular concein when certify.ng the
design of a support. These memos came directly from the Design
Guiéclin's Committee.

The memo writing function of the Design Guidelines Committee
kxept its members constantly appraised of every safety concern Mr.

Hasan raised. Indeed, Mr, Chamberlaintestified that whenever Mr.

Plaintiffs -
Exhivit 6

peen told by Mr, KHiil that Mr, Hasan hac threated . to "go to the
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Obviously, as members of "he Design Cuidelines Committee,
Messrs. Rayan and Finneran had intimate knowledge of Mr. Hasan's
safety conce ns about every issie on which Mr. Hasan caused 2
mems to be dralted.

tn addition to the above, Mr, Ravada testified at length
teat he RAd A thiee hou. conversation with Mr JUneran gn August
16, 1988, of which one hour adthine but the sub, et OF Mr,
Hagan's satety concerns was discussed, Tr, 78; including M.,
Hasan's concern over punthing shear and Richmend Inserts. Tr.
7%, Mr. Ravada's testimony concerning his hour-long conversation
with Mr, Finneran about Mr. Hasan's safety concerns was erpratic.
(et Mr, Finnetran altogether denied the conversaticon ever 100k
place. Indeed, nct only did they discuss Mr. Hasan's concerns,
Mr, Pirneran asxed My, Ravada if he knew whether or not Mr. Hasan
rad gone to the MRS with his concerns, and Mr., Ravada regtified
tnat he informed Mr. Finneran taat Mr. Hasan may have alrealy
gone te the MRC. Tr, 75, Once aga.in, My, Finneran's memmory

fa.led; he denied the conversation eve" took place., Tr. 36, Mr.
Finneran's memmory alsc failed him when he could not recall
conversaticng he had with Mr, Rencher about "spies” for CASE
existing on site. Tr, 24. Mr. Rencher had no dificulty recaliing
these -snversations. Tr, 116

W.thout guestion, tae concerns Mr. Hasan ralsed when
checking pipe support packages caused Mr. Ryan to fall behind
schedule in hir effort to certify the plant, Indeed, Mr. Ryan

admitted that Mr, Hasan raised more technical concerns and

Ll Tealbit 6
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Thus NPS-designed pipe supports were L0 e reviewed and
certified exclusively according to the NPS criteria. If a pipe
suppert designed by NPS could not be quailified pursuant to NPS
criteria, it was te be tejected and redesigned by NPS. The same
<ap ttue for pipe supports designed by PSE and ITT., It is, and
wad, BKIUMAticC that each pipe support was to be certified using
enly ene set of criteria -+ the criteria with which it had been
gesigred. Indeed, pursuant to contract and NRC regulatiens, pg
pipe support was to be designed according to one Group's Criteria
and certifled under ancther group's criteria,

¢ much fof theery. In practice, Texas Utilities was
apparently engages in a fraudulent scheme to certify the pipe
suppor: designrs of the Comanche Peak plant arbltrarily changing
the scope of pipe support and certifying it with criteria othet
than what it had ceen designed with,

Ling engireers, ingluyding Mr., Hasa ™ .ere not aware that
ghifrting pipe suppors packages from Qron: group during the
certification process was illegal. Rather, Mr, Hasan only knew
LAl MAnNAGEMEnt ‘s piaCtices were cohtrary ¢ standard engineering
principles. What he nad unwittingly uncovered was an cppatently
illegal snifring of pipe sypport packages between groups for
ceitification., Mr. Massn recognized that the only way to assure
the integrity of the pipe support system was to institute a
yniform set of dusign criteria for the supports be.ng transferred

between groups.
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In grder to better understand Mr., Hasan's concern, Imagine a
iine of dominoes. The f[orce necessary to Knock down the e tire
line is only that needed to knock down a single domine, The sare
peinciple applies to Richmend Inserts -~ (f one fails, the load
18 transferted Lo the adtacent R'chmond Insert., and if that
ingesrt was not designed to withstand the transferred lcad (% too
will fail: and 8¢ cn and g0 on.

The problem ungovered and repotted to management by Mg,
Hasan was that the use of different criteria to Qqualify adjacent
Richmond Inserts created the putential for a progressive failure
af the entire pipe support system at Comanche Peak., 1n a nut
shell, one ¢f Mr. Hasan's concerns Sver the Righmond Insert
GeRign wWas that a.though each company created its particular
design to assure that the transferred lcad of one Richmond 1nsert
gnto the adjacent pipe support would not result in a progressive
fallute, the:‘e was absciytely nNo way to deétermine wnat would
nappen if a Richmond (nse-t designed under one criteria failed
and ite load was transferced 0 &n adjacent pipe suppert designed
uging a4 different criteria. 1If the locad was transferred in such
& wav that it ceused the adlacent plpe Support's auchor to give
wly, & chain teoaction resulting in the failure ©f all the pipe
support could follow,

Thus if one Richmond Insert falls and takes its randomly
certified neighboring pipe suppert with it, the combined force
will cumulatively take cut all the remaing pipe supports until
the #ntire pipe support system collapses. The end result is a

meltdown,

w
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Pay in ard day out, Mr. Hasan pieaded with management to

corgect this potentially catastrophic des ' gn deficiency. He
demanded that & uniform design criteria be used in certifying
Risnmond Inserts, or at the very least that calculations and/ot
experiments be performed to determine the engineer.ing
gonsequences of using different Criteria on the same pipe
BuUppOLrLS.

indeed, Mr. Hasan was blowing the whistle on the consequence
of a fradulent scheme Texas Utilities implemented to certify as
safe an unsafe pipe support sys.em. By using three separate sets
of criteria, Tesas Utilit.ies had created a complex scheme where
telected pipe support ocould te sent from group O Group te find
critecid that would allew that particular pipe support to be
certified. As it would turn outr, Mr. Ryan oversaw the transfer
cf pipe supperts from group to group, In effect, he was one of
the chief ringleaders ben.nd tne fraudulent certification
process,

Obviousiy, Mr. Hasan's com.tant whistleblowing Over the use
of multipie sets of criteria to certily the same pipe support and
nis constant rejecticr of pipe supports due to the usw of
\neonsistent oriteria particularly vexed Mr, Ryan for at least
twd reasons: first, it exposed tne illegal scheme to possible
detecticon, and second, it slowed production, interfered with

gchedules and cavsed cost over runs,

.
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IV, THE FRAULULINT CERTIFICATION PROCESS

Mr. Ryan, Mr, Finneran, and others wer? nothing less than
Criminadl Jacketeers engaged in a scheme to certify as safe &
defectisely designed and constructed pipe support system,

The SCneme wasp simple; 4f a nodifled pipe support could not
e certified by one group, the “scope of respensibilisy” for the
£2iling pipe support was transferred to another group in the hope
of certifying it without any rework, Rengher Deposition
Transcript at p. 264: Chamberlain Deposition Transcr.pt at pp,
#5. 186, 190,

In essence; the fraudulent scheme for certifying defective
pipe supports with multiple sets of critecrla was illegal and
resulted in & knowingly unsatn design, But Texas Utilities
management did not care Decaysc it saved them money and kept tiNem
on schedule.

Mr, Chamberlain refers *o this illegal scheme as the “go-
arcund." Chamberlain Depesition Transcript at p. 130, As the
name implies, a pipe support design that could net be certified
under its original criteria would go around from group to group
in search ©f criteria that would allow certificating,

" This fraudulent scheme (hereinafter refarred to as the "go-

around scheme") wes identified in the May 28, 1987 list of the &%

concerns Mr. Hasan originally identified in Cx 14,
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The @o=arcund scneme was brought expressly O the attention

of the ALJ duting the nearing and explicitiy briefed in

Complainant's pcest-hearing briel and reply brief. Prominent)y

stated thefein was the testimony of Mf, Rencher:

= I8 coaWare yOou Aware whether Or not Mr. Hasan
tejected Mr. Ryan's pipe support engineering
group [PSE) pipe supports while working in
your group (NpS)?

A There were pipe Sypports that wvere rejected
out of my group, and 1 am certain Mr. Hasan
had reviewed some of those.

W And were they coming from Mr. Ryan's group?

A Yes, they were.

Q. ,iwOLld Hasan attach a memo te [the PSE
packages he was tedecting)?

A YeB8. .

Q. And [Hasan) would sign those memos resiecting
'Mr. Ryan's packages coming froem PSE)?

AO :".‘4

Hearing Transcript, #t pp. 120-121. Alsc gee pp. 4285, 130, 23§,

2718,

Undeniably, the pipe supportis making the go-arsund between

PSE and NPS were being sent in an effore to get them cervified.

ARSC Jing to M.

Rencher's deposition testimony:

o the NPS group was rejecting PSE supports
during the gertification ziocess?

jes, ! was avare of that,

were you aware of that in 18837
ie8.

«eodn 19847

Yes, sir. P

; §
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A ves, ‘

The NPE group was rejecting PSE packages
guring the gertification process, right?

A (87 .

(= 1N Qf those that were being rejected, were they
ever then recalculated under different
criteria?

“A “"4

o And then they were cer;;g;%g after they wore
recalculated uder d.7ferent criteria?

o Les,
Rencher Depositicn Tr., pp. 78=81. (wmphasis added).

Mr. Rencner went on t& testify that ne had had nunerocus

CONVErSATtIENE with Mr, Ryan aboutr hew t¢ lower the rejection rate

of the PSE packages goirg into NPS, Rencher Deposition
Transcript at p. €7,

Indeed, Juring tne hear.ng, Respondents' own ¢ounsel
elicited testimony from Mr, Ravada to the effect that NPS
rejected pipe supports lrom PSE. In the words of Mr Ravada:
“Mr. Hasan's group [INPS| rejected some of the supports of gur
group IPSE! on the basis of the Richmend inserts failing...and
(thowe) support|s] came to our group (after that for

certification]|." Heating Transcript at p. B8,

=lainlifts’
=3 - Txhibit 6
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The test.imony establishing that pipe suppotrts were certilind
By Organizations other than the orqanizetion certifying the
origina. design is .rrefutable. Mt. Rencher, without
gualitizaticon, testified that the “NPS group was rejecting FSE

packages curing tre certification process.’ Rencher Depositison

Transcript at p, Bl (emphasis added), Mr. Rencher furthet
testified tnat the PSE pipe supports transferted into NPS could
not be Quai.fiec, and when that happened they were again
ttangferred and qualified using still othner criteria. indeed,
Mr. Rencher testified that a full "28 percent” of the PSE pipe
SuUpports tranglerred intoc NPS were rejected and returned to PSE
and "recalcucated urder different eriteria." Rencher Depesition
Tr,. at p. 81,

Chviously, Mr. Rysn wnowingly violated 10 C.F.R. 50 App, 8
“hen he transferred the PSE pipe supports intoc NPS., He
compounced the violation when he transferred the same pipe
SUPPCIts back Tut of NPS and into PSE whenever the susporec ecould
ROt De certified by NPE.

Net only 2.d tne illegal transfer of pipe supports violate
KRC regllations, it viclated the contractual arrangements between
Texas Utilities and its subcontractors, NPS and ITT. 1In perhaps

the ‘only truthful comment Mr. Ryan made during the hearing, he

explained that

There were separate conttacts. The original PSE
designs were [to be| reviewed by PSE. The

c;:glncl NPSI cdesigns were [to be) reviewed by
NPSI.

Hearing Transoript at p. 580.
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Mr. Rencher testified both during the deposition and at the

hearing about the creation of these speed memos during the go~

around scheme:

Q. [Wlhen Mr., Hasan rejected Ryan's pipe support
packages [he would) attach a memo to those
packages.

A, fes....the memo would Ye initiated in my
greup, yes.

g And (Mr, Hasan) would sign those memos
rejecting {5"' P§£~des;qne? ?190 suppeorts
that he could not certify using the NPS
eriterial?

A. Yes.

Tr: 120-121.

The speed memos attached tc the rejected Pipe supports were
not 10ggec or recorded on site. They were simply cover memos
directed to Mr, Ryan and, as sucth, Mr. Ryvan was free to do with
them as he chose. He threw them away, destroying the paper trail
that would tell why the pipe support had been rejected. He was
then free t5 get the pipe support certified elsewhere, albeit
iilegally. The fact tnat Mr, Hasan would reject pipe supports
and attach & memo to the package addressed directly to Mr. Ryan,
and that thereafter the very same pipe suppert would be certified

‘N another group without modification is undeniable, as the

following testimony of Mr. Rencher demonstrates:

. 3 s B LTRTA Js
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|By M7. Kohn] Are you aware whether or not
Mi., Hasan ¢ould not cett'fy...some of the
packages he was checking?

-

(By Mr. Rencher) He uld not certify some
of the packages because of the NPS criteria
on Richmond inserts, Yes.

Did you
"

th cs packsges 0 the PSE Qroup
tor € £ 1e

Those Supports were re; ected to the PSE
gtoup.

By “rejected Lo the PEE group, ' what d¢ you
mean?

well, he attached a

\eecte

And would the PSE group then certify the
DACKALES. .\
- .“es 4

E‘ “f- K’ﬁ\n“ ,:'\
PSE was using &.

& +heyv could édo that because
farent criteria than N

yes.

L
.5

., a4t pp. 96~97 |emphasis added).

Gr 3 the memos were destroyed, no paper trail of the go-

around scheme remained. Not only was the transfer of pipe

illegal, but S0 was tue destruction of the paperwork

—
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accompanying the resected supperts..s

To date, it would seem that only two ropies of such covet

memos escaped Mr. Ryan's watchful eye. One of them is from a Mr.

M.J. Kaplan to Mr. Ryan (att ched hereto as Exhibit 1). This

Speed memc C.ear.y states that it is peing issued due to picblems

MI., Keplan (who was removed from the site due to his repeated

rejection of pipe supports and replaced by Mr, Hemrajani)8/

found when attempting to Certify 4 PSE-designed pipe support with
7 9

NFS criteria while working in the NPS ;roup. The speed memo
clearly states that the pipe support package was being rejected

during the certification process. Indeed, the reply portien of
3

tRis Mmemo is signed by Mr. Rencher, and states that the pipe

SUPROIt, a8 rejected by Mr. Kaplan, ¢o0.ld nonethneless be

"',

"cestillied” under NPS criteria pursuant to authority from NPS's

home office.

-

7. Inceed, a 10/18/84 ASLB Order demanded Texas Utilities to
provide the Licensing Board with “...all relevant memoranda and
ceficiency paper that indicate directly or indirectly the
awareness and resolution..." for every “"unstable support™
existing on site,

8, Mr. Kaplan was not identified in Respondents' answers to
interrogatories requesting the identity of all of Mr, Hasan's

supervisors. Indeed. when Complainant's counsel attempted to ask

questions about Mr, Kaplan during cepositions of Respondents'
witnesses, Respondents' counsel refused to allow the witness to

answer the questions, Some cof these questions were certified for

the purpose of appeal.
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. . .

(o sYOUE testimeny LS thAt Mr., Hasan reviewed
ne PSE pacxages?

[Hasan] only rev.ewed NPSI packages w«hen he
was 1h the NPSI group.

. L3 .

(D1id Mr. Hasan evar reject & PSE package
that had alteady reen certified Becaune it
did not meat NPS guidelines?

¥ou can'y @roes guidelines,,.you deon't Gross
design guidelines t¢ review packages.

Ryan Deposition Tr., at pp. #-10.

Similarly, Mr. Ryan's hearing testimeny states that while in

the NPE oroup, Mr- Lasan never reviawed a PSE~Cesigned pipe

SUPPOIt package:

Q.

3=

i A,
Gie
A.

A
Tro S‘Q'ﬁﬁl.

[ By Mr, Mack] And wetre [PSE-designed pipe
gupports| ever reviewed by anyone a. NPE?

{By Mr. Ryanj NG« NPS would have reviewed
tholr original designs. Tersonnel in PSE
would have rev.ewed PSE designg,

Well, what if, in fact, what oCcurred was
something came cut of PSE end it wal belng
reviewed by NPS? Would chat create @
problem?

It wouldn't happen.

It wouid never happen?

NO .

L L) .

Okay. §0 that while [Mr, Hasan) worxed {[in
the NPE group] no package designed .n yout
group [PSE] would ever be reviewed by Mr.
Hasan,

That .8 ¢correct.
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= Are you certsin that none of your |PSE)
packsgss were ever reviewed by Mr. Aencher's
group (NPS| during the time...Mr. Hasan was
warking thete?

A There very separate contracts. The ofiginal
PSE designs were revieved by PSE. The
original NPSI designs were teviewed by NPSI.

Tr., 549550,

vt IN VIOLATION OF Law AND LECAL ETHICSES, RESPONDENTS' COUNSEL

ALLOWED MH, RYAN O PLRIUME HIMSE'L

Respondents counJel cannot in good falrh deny knowledge
that PSE-designed packages were being transferred inte the NP§
group And thein certified with NPR criveria The facts leading L
this =onelusic, atre inescapatie.

Firway, Respondents’ ciunsel wias presert Juring the
depositiun tert.muny of Mr, Rencher and Mr, Chamberlain, Indeed,
when Mr. henche  w.d Questioned adbour the illegal (ransfer of
Plpn supports Lyom PEE to NP, Pespondents’ counsel interrupted
vhe Queaticning to apparently cotrect Complainant's counsel’s
questions regarding the ditection af the flow of patkages between
P§ and PSE:

Q- {BY MR, KOHN) The NPS gtfoup was rejesting
PSE packages during the certificavion
precess, rigne?

A Yes.

W Out of all the NPS packages going to PSE,
what percentage were being re)ected?

A, ©Of all the NPS packages going to PSE?

MR, WOLKOFF: You've gut it reversed,
Rencher Deposition Tr., at p. 81l.

Plaintifig:
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| Cleatiy, Respondents' counsel, Mr. Wolkoff, had a yrasp of
| the apparently illegal transfer of pipe suppcits bDetween PSE and
NpS sulficient to allew him t& interrupt Complainant's counsel's
guestioning t¢ assert his knowledge of the direction of how the

pipe supports flowed between PSE and NPS.

D e s T p———

Wolkoff, subjected Mr. Rencher, undetr oath, tc a serlies of

T

leading questions tnat detailed the flow of pipe supports between
PSE and NPS:

BY MR. WOLKOFF [Cross-examination of Mr.

l
i
$imilatrly, &t the hearing. Respondents’' counsel, Mr, l
|
|
|
|
|
Rencher | |

g S S

| Q- Duving the time pericd that Mr, Hasan worxed

: under your supervision at Comanche Peak, how |
many different sets of Qesign criteria wvete .
in place?

l
!
A. There were three,..ITT Grenelle [sic), NPS! |

and the PSE design guicdesines. |

n Q. And did they differ cne to ancther in . ertain :
! respects?

A, Yes, they did.
*B Bur I take it each pipe [suypport! &l was

guglxéigg‘had to be gualified under cone of

the three different sets of criteria., Right? :
A That is lorrece,

Q. What set of criteria wag emplioyed in [the
NFS) group?

A, The time he [Mf., Hasan] was in my group, the
NPSI criteria. !

A, Bl

IT

p ] And what about this group with Mr. Ryan where !
a he packages werte coming from Mr. Ryan? at :
| type oi Criteria were empioyed there; '
| A That was the PSE design guidelines. ;
[ .
|

| - Plaintitfs
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Regardless of when Respongdents’ counsel came to know of the
illegal go-arcound scheme e was uynder a legal and ethical duty
to stop Mr. Ryan from perjuring himself at the hearing. If
Respondents’' counsel did indeed know that Mr, Ryan was about to
perjure himgelf and failed to halit this travesty of justice,
Respondents’' counsel i3 utterly incongistent with his Quty as @
court cfficer and warrants the imposition of harsh sanctions, as
the case law below demonstrates, Following the case law on
perjuty and subornation of perjury, Complainant will demonstrate
that not only did Respondents' counsel aliow 1ts witnesses to
periure themselves, but that counsel subdtnec the perjured
statements as well,

Without guestion, "an agvetse pat

P g

y's fraud or subornmatian
of perjury permits relative free recpening of the judgment (in
this case recommended decision] when the perjury goes to the

neart of the issue." Metiyn Realty Corp, v, Esmark; Ing., 761

F.2d 826, 832 (7th Cir. 198%), Alsc see, McKisgick v, U.8,., 3179

F.28 7%4 (9th Cir, 1967); Resier v. Ford Moter Co., 873 F.2d

1332, 1339 1%th Cir. 1978); Harre v. A H, Robins, 750 F.2d 1501,

1503 (lith Cir. 198%).
As an administrative agency, the Department of Labor has the
“inherent" power to 4o what is reascnably necessary to prevent

fraud, irrespective of statutory authority. Alberta Gas Chems.,

Led, v, Celanese Corp., 650 F.2d ____ at 12-13 (2nd Cir. 1%__ 3.

There is “no right whatevar == constitutional or ¢therwise «~ for

a defendant to use false evidence.," Nix v. Whitegide, 106 §.Ct.

- 36 - Plaintiffs:
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98B, 998 (1986), Any attorney who even cooperates with a
ciient's planned perjury risks "prosecution for suberning
perjuty, and disciplinary proceedings, including suspens.on of
disbarment. " 1d. at 998. Also, any attorney "who a.ds false
cestimony by questioning a witness when perjured responses can be
anticipated tisks prosecution for subcrnation of perjury...."
1d. at 9%6. Simply put, "under no circumstances may a lawyer

either advocate or pagsively tolerate a client’'s giving false

testimony." 1d. at 996 (emphas.is added). Even an attorney who
attempts to remain willfully ignorant where known facts call for
further investigaticn viclates his professicnal and legal duty

should he refuse to investigate t! : situat.on further., Ficrida

Bar v, Mclaghren, 131 $¢.2d J71, 372 (Fla., 1965) (suspension cof

attorney for failing to make reasonable inguiry): State v,
twillman, 270 A.2d4 284, 289 (N.J. 1970) (attorney has
responsibility to inquiry into falsity of client's
representations if he "should know or reasconably suspect that the

client's representaticns are false.") Also see, United States ex

rel, Wilcex v, Jehngen, $5% F.24 1185, 1232 n.13 (34 Cir. 1977)

(UR4=101(C)(3) read to require disclosure): McKissick, 379 F.2d

754, 761~-62 (Sth Clr. 1967); United States v. Crasso, 413 F.Supp,

1663 171 (D.Conr. 1976) ("probable perjurious testimcny must, of
gourse, be immediately reported to the presiding judge in the
interests of justice and to preserve the integrity of the

judicial process"); In re Hocver, 46 Ariz. 24, 10, 46 P.2d 647,

649-50 (193%5); Hinds v. State Bar, 19 Cal. 24 87, 93, 119 P.2d

.17 - Plaintiffs*
Exhibit G
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134, 137 (1941); Thnornton v, United States, 357 A.2d 4285, 237=~18

‘

(D.C. 1978).

As the depositions and hearing testimeny of the pertinent
witnesses occurred exclusively in the state of Texas, it is
axiomati¢ that the standards set forth ynder Texas state law are
the minimum astorney standard of conduct counsel must adhere ¢~

Under Texas law, "a lawyer shall not{:|

LI
(4) Knowingly use Jerjured testimony or false
evidengt.,

. (5) EKnowingly make a false statement of law ot
: fact.,

(6) Participate in the creation ©r preservation
f evidence when he knows ot it is obvicus
that the evidence ig false.

~3

Counsel cr assist his client in

: onduct that
the lawyer knows to be illegal

¢
or fraucdulent.,

(8) Knowingly engage in other illegal conduct of
conduct contrary to & Disciplinary Rule,®

Texas Code of Frof. Resp. DR 7-102 (A)(4)=(B). Tex, Civ. Stas.
Ann Tit., 14 app. Cit. 12 §8 (Vernen 1873). In aguitioen,

A lawyer who receives information clearly
establishing that:

{1) His client has, in the course of the
representation, perpetrated a fraud upon a
person or tribunal shall promptly call upen
his client to rectify the same, and if his
client refuses or is unable to do so he shall
: reveal the fraud to the affected person or
| tribunal,

(2) A person other than his client has
~erpetrated a fraud upon a tribunal shall
promptly reveal the fraud to the tribunal.

id. at (B)(1) and (2).
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In Nix v, Whitegside, the Supreme Court points out that:

The more recent Model Rules of Professional
Conduct (1983) similarly admonish attcrneys to
cbey all laws in the course of representing a
client:

"RULE 1.2 BScope of Represen‘ation
L

"{d) A lawyer shall n¢t counsel a client
to engage, or assist a client, in conduct
that the lawyer knows (s criminal or
fraudulent...."

Both the Medsl Code of Professicnal Conduct and
the Model Ruley of Professional Conduct also adopt
the specific exception from the attorney=~client
privilege for disclosure of perjury that his
client intends to commit or has committed, DR 4~
101(C)(3) (intention of client to commit & crime);
Rule 3.3 (lawyer has duty teo disclose falsity of
evidence even {f disclosure compromises <lient
cenfidences). Indeed, both the Model Code and the
Model Rules d¢ not merely aggngtigg disclosure by
counsel of client perijury; they reguira such
discioure., See Rule 2.3(a)(4);: «102(B){1});
Committee on Professiconal Ethics and Cenduct of
lowa State Bar Association v, Crary, 245 N.W.2d
288 (Iowa 1976),

These standards confirm that the legal

profession has accepted that an attorney's ethical

duty to advance the interests of his client is

iimited by an equally solemn duty to comply with

the law and standards of professional conduct: it

specifically ensures that the client may not use

false evidence."
ig2., 106 8.Ct, 988, 99F (1986)(footnote omitted, emphasis in
criginal).,

Unquestionably, the Fifth Circuit has always required

mandatory disclosure by an attorney to the Court whenever fraud,
including perjury, appears tc be present. If any attorney fails

to 80 $0, the court states that the offending attorney should be

Plaintiffs*
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subject to discipline had he continued .in the

defense without making a teport %0 the court., The

attorney not only could, but was obligatec
make such disclosure to the court as nececsa
withdraw the perjured testimony from the

consideration of the jury. This was essential f
scod dudicial administration and to protect the

-

-
r

»

R
L&

!

O
-

public.

MCKi8BiCK, 195 F.od 784, 761 (%th Cir. 1967)

¥ia ! RESPONDENTS' COUNSEL IS GUILTY OF SUBORNATION OF
PERJURY -

Federal statute defines subornation of perjury as the
procurement of perjury: "Whoever procures angther t¢c commit any

eriury is guilty of substnation of perjury.” 18 USC §1622.

v B

e 4 ]

Periury is defined as:

The willful as erticn as to a matter of face,
epinion, belie:, or knowledge, macde by a w.tness
in a judicial proceeding as part of his evidence,
either upon ocath or in any form allowed by law ¢
be substituted for an cath, whether such evidence
18 given in open court, Or in an arfidavit, or
otherwise, such assertion being material to the
issue or point of inguiry and known to such
witness tc be false.

Slack's Law Dictionary, Revised 4th Edition.

Clearly, Mr, Ryan willfully asserted at a judicial
proceeding under cath material false statements concerning the
rransfer of pipe supports between groups and the improper use cf
inappropr.ate design criteria.

Addivienally, it would seem that Respondents’' counsel
allowed Mr. Ryan to make the perjured statements, knowing that
My, Hasan's case rested on the premise that he blew the whistle
on the use of multiple sets of criteria during the certification

of the Comanche Peak p.pe support system,

- 40 - Plaintiffg*
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The fact is that Respondents' counsel knew in advance that
Mr. Ryan would perjure himself rather than admit Lnat multiple
sets of criteria were used to certify the s.me pipe support.

It would seem that Mr., Ryan's false testimony regarding the
certification of PSE~designed pipe supports with NPS design
criteéria constitutes perjury, and that Respondents’ counsel's
allowing My, Ryan to testify falsely at his deposition and during
the hearing (the same ccunsel is believed to have represented Mr,
Ryan personally during this proceeeding) approached subornation
of perjury. "Under no circumstances” is an attorney even Clliowed

't zassively tolerate & client's giving faise testimony," Nix

y. Wniteside, 106 §.C. 988, 996 (1986) (emphasis added), If that
attorney shoul€ in &ny way cocperate with a client's planned
perjuty or even "aids false testimony by gquestioning a witnhess
when petjured responses can be anticipated risks ptosecytion for
subornatien of perjury “including suspension or disbarment,"” I3,
at 996-998,

The Fifth Clircuit held in McKissick, that any attorney who
even attempts to remain willfully ignorant where kngwn facts call
for further investigation viclates his professicnal and lejal
guty should he refuse to investigate the si:vation further,
Mckissick, 379 F.2d 754, 761~62 (Sth Cir. 1967). Alsc see:
Florida Bar v, Mclaghren, supra; State v, Iwillman, supra; United
States ex rel. Wilcox v. Johnson, supra,; United States v,

Grasso, supta., In re Hoover, supra., Hinds v. Stata Bar, supra.,
Thognton v, United States, supra.

Plaintiffs
- 41 - Exhibit G
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Responcdents' counsel went well beyond turning their heads to
perjury; they went so far as to cover-up Mr. Ryan's perjured
testimony with » web of false statements =~ unsupported by the
established record and the truth, Such conduct, it would seem,
gonstitutes subornation of perjury., Under Supreme Court and
Fifeh Civrcyit jurisprudence, counsel's tacit submission of Mr.,
Ryan's perjured testimony intc tre record, combined with
Recpondents' coursel's reliance onh that testimony 2o esteblish
ite case, evidasntly constitutes the subornatich of perjury.

The truth of the matter is that after the close of the
neating and after Complainant 'z counsel explicitly expoesed Mr.
Ryan as a perjuror, Respocndents' counsel engaged in a pattern of
conduet with the Krowledge and intent of qeceiving the csutt to
the effec: that Mr, Ryan's testimony wias "ot perjured, kncwing

f£ull well “hat 1t was.

Vi1l JNUENTS' COUNSEL OVERTLY ENGAGED [N SUBORNATION OF
FEaJURY WHEN PILING RESPONDENTS' POST-TRIAL REPLY
BRIEF TO THE Als

when Mr. Ryan's perjured testimony was explained to the ALJ
in & brief filed by Craplainant, Resprndents' counsg2l invented a
gtory that describes the transfer of pipe suppcrt packages from
the PSE “"field group" into the NPS group af "normal." In
Respondents' couns¢l's own words: “In the normal course, NPSI
packages flowed from the PSE field group to the NPSI unit.”
Respondents' counsel then asserts *hat only NPSI-designed

packages were returnad to the NPS' group whenever the PSE "field

- 42 - Plaintiffs®
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cestimeny at the hearings X

Q.

[By MR, MACK] And what is it that you said
{to Mr., Finneran concerning improper
stiffness of Class 1 pipe supportse dur.ng th
August 19th meeting)?

1 explained to him at length == at tremendous
length that what happened in that pe.iod when
Rencher told me or told us not to include
“nat stiffness of the hardwares for computing
the stifiness OF the CLass o giging system,

And after listening to ail this == and
then I told him chat, why don't you recall
those particular packages to look for
yourseif....

Tr. 2386, emphasis sdded.

o
te (Mr, Finneran) right from the mernin
the end (of our August 19th meeting] an
was literally, virstually. you know, ple
or Degging him that, you have got those
packaces; please bring it to here: I will
show 1t to you, what was the preblems....

Tr. 484, emphasis acdded.

.

Tt

=~ 1 pleaded with him that, please recall
those packages so that [ can show where the
migstakes are being made, and he refused to
recall those packacges....

Te. 389, emphasis added.

’

You discussed specific packages with Mr,
Finneran?

I was telling him to bring what I did
discuss, the technical item, like, &
stiffness value of Class | piping supuort...
I wrote on some of the packages |[that)| those
packages were being done incorrectly, and I
was raising ob ections, at least on two of
them, and at -= in one package, Mike
Chamberlain just came and tock away the
package from me...

> &y Plaintiiis’
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then used on site to certify the desiyn of the Class 1 piping
system. Hearing Transcript at pp. 235, 238, 263-284.

The AUQUSEt 19th meeting lasted for cover eight houts., At the
start of the meeting Mr, Finneran stated to Mr, Hasan that hé was
geing to take notes of the meeting and he would ask Mr. Hasan to
sign the notes at the conclusion., But each time Mr. Hasan would
raise a4 technical issue, M:. Finneran would not record it in his
notes., Mr, Hasan was disturdbed by this and at the end c¢f the
meeting he refused to sign. One of the technical concerns Mr,
Hasan raised was improper stiffness.

After Mr., Hasan refused to suign, Mr, Firneran asks Mr,
Hasan tc leave the meeting. Mr. Hasan complied and theitealter
wag called back intec the meeting rocm. The only one present at
this point was Mr, Finneran, At that point in the meeting Mr,
Finneran asked Mr. Hasan to list any technical inconsistencies he
knew of so that Stone and Webster could see to it that those
matters cculd also be resclved., Mr., Hasan then pulled a list of
some tecnnical concerns from higs wallet and listed them for Mr,
finneran. . The list was not retained by Mr. Hasan. Mr, Finneran
then prepared a second memcrandum allegedly listing all of the
concerns Mr. Hasan raised to him on August 19th, Mr. Finneran
lisred exactly ten items; improper stiffness is not included.

The ten inconsistencies are listed below as recorded by Mr,

Finneran:

| Plaintiffs’
i i A Exhibit G
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i Consistency should be achieved regarding the
assessment ¢f .he weld between a baseplate
and an embedded plate (plate and shell versus
linear).

-

- 5 Plate and shell weld allcwable should be
listed in the guidelines.

8 Supperts in containment should always use
alicwables at 300°.

<" architectyral concrete topping should
always be considereq for Hilti empedments,

da

- In evaluation of Richmond Inserts,
considetration of both rod angd insert
interactions should be documented.

B Richmond Insert Bolt should be assessed for
bending as well as shear and tension,

s The weight of 24 constant suppert shcoculd
d.ways be considered in spring support
deaign.

B. Each caloulazicn sheet should be initialed.

L5 Cinched U~-bolt supports (class 5 angd &)
inside stress problem boundaries should be
assessed,

10. There should be a calculation gqualifying the
washer plates on tube steel supports,

A review of these alleged ten inconsistencies demonstrates
that the words "stiffness," "Class 1," and "Westinghouse" are not
mentioned anywhere in Mr. Finneran's August l9th memo (Cx. 7 and
Rk 31}.

" Nonetheless, as the record establishes, Mr. Hasan repeated.y
raised the issue of incorrect stiffness values of Classs 1 pipe
supports to Mr. Finneran during the August l9th meeting. Mr,
finneran's assertion in his August 19th memo that Mr, Hasan "did
nct have any concerns which he felt were important to safety at

the plant”,

-~ 49 =
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' Mr., Finnetan expressly denied that Mr. Hasan raised ‘
stiffneus values ¢f the class . piping system to him on August

19th, as the following testimony depicts:

Qs Do you know whether the subject matter cf the
stiffness values cf the class . piping
systems was among the either [s.c)
CONS.iSteNCiIes ©Of concerns Or any topic during
that meeting [2f August 19th).

A, No:. I don't believe s0.
Tr. 21, emphasis added

Q- +s@818 the discussion of these (10)
inconsistencies take up the Hulk of the seven
hours of the [August 19th) meeting?

A Ng, The ten items were =~ as ! said, it was
the last ~-very last part of the meesing, and
he related them to me, and I wrote them down,
and that was abouyt it. There wasn't any
discusgsion that I re¢all between he and I on
the ilzems.

TF
L . *

Q. Fine. And on the second page [of CX 7) you
1igt a series cf items -=-1 am sorry., 1 Qon't
rememper how ycu character.zed them.

A Inconsistencies, I believe.

Qs Incgnsistencies,

" Uh=huh.

A

Qs Were those the Qnly lngongistencies ©
Hasan brought %o your attention in th
of that meeting’

A Of this [August 19th] meeting?
Q. Yes, sir.
A. Yes.,

Tr. 31-32, emphasis added.

- &0 = Plaintifis’
Exhibit G



FPlaint

Exhibit




" Plaintifis
Exhibit &

Q- Do you know Lf anyone followed up on that

concern?
A. Yes.
Q- who fallowed up on It?
A ! pelieve it would be John Finneran.
< Did you have any ciScussions with Mr,

Finneran acout how t6 proceed with Mr,
Hasan's concern |(over the fact that incorrect
sriftness values had been sent %o
westinghouse|?

A Yes.

Qs And what is the sum and substance of those
discussinng?

Al when Mr., Finneran ané 1 ralked ufter that
vime apout Stone § Webster ceva.cping
criteria, we made sure that Mr, Finneran made
aware to them that thij is an iltem that
needed to be considered in the development of
their design criter.ia.

Rencher Depesiticn Tr. at §5-96, (emphas:s added).

Mr. Rencher's testimony was clear: not only did Mr, Finneran
and Mr. Hasan discuss the fact that incorrect stiffness values of
Class ) pipe support system had been sent to westinghouse in the
presence of Mr. Rencher, but that Mr, Finneran and Mr, Rencher
continued Giscussing Mr. Hasan's concern after the meeting ended!

On June 2, 1987, the deposticon of Mr. Rencher

recommenced. i/

11. In violation of subpoena, Respondents' cousnel ordered Mr.
Rencher to walk out cf his May 22, 1987 deposition at 3:15 pm,
evidently shortly after Respondents fi-st received the letter
from the NRC to Texas Utilities, dated May 28, 1987 (CX l4).
Rencher Deposition at 144-145. Respondents’ cousnel returned on
June 2, 1987 only upon order of t.e ALJ. Respondents' conduct

went unsantioned.
- 52 -
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Mr. Rencher's testimony that not only was the concern raised, but

that Mr. !inneran understood the significance of the concern as

well.
Q. [BY MR, MACK] In that [August 19th] meeting
in your presence, did Mr. Hasan raise a
cencern over 1he stiffness of Class | pipe
supports?
0« In the presence of Mr. Finneran?
A. Yes,
Q. Did the two of them [Messrs. Hasan and
i Finneran di ion about th . o ,
e SR SR inneran] hold a discussion about that? N I e
A. It was discussed in that meeting, yes.
' Q. And Mr. Firneran was a participant in that
discussion.
[ A, Yes, sir.

LA

| Q. Do you recell whether Mr. Hasan in that

, meeting was concerned that the stiffness
values of the hardware had not been
calculated for NPS Class 1 pipe supports?

A, Les.
Q. And did he express that concern to Mr,
Finneran?

A, fes, he did.
Q. And Mr. Finneran understood the concern?
| A. Yes, he did.
Tr: 117+~118.
There is no room for doubt that Mr. Finneran's failure to

recall certain packages Mr. Hasan brought to his attention in

- 55 - Plaintiffs"
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Mr. Wolkoff asked Mr. Rencher:

Q. Do you remember just reading about it
[stiffness of Class i pipe supperts] in Mr,
Finneran's notes?
A, ! nave read about 1t in his notes. Yes,.
T, 145
The answer and guestion are perplexing. What notes did Mu.
Wolnotf refer to? Uneguivocally, no document ¢f any kind was
ever identified in discovery or during the nhearing. Rather,
acecording to to the answer to Complainant's Interrogatory il, no
such documents exist In effect, either the August 19th notes
tendered by Mr, Finneran and counsel are forgeries or
Respondents’' counsel asked leading guestions bagsed on macde up
testimeony.
Mr. Wolkoff's bizarre examination of Mr. Rencher gontinues
with the following:
Q. Stiffness of Class 1 pipe supports, was that
an issue that had been [known to (§ic)] the
NRC, do you know?
A, No, it had not.

Q- Was it an issue, however, that nagd dbeen
dlscussed amongst management?

A. Yes.

Q. So management was already aware of it before
Mr., Hasan raised it.

A s TOR

Tt 145,

The guestions by Mr. Wolkoff and answers by Mr. Rencher are

nothing less than shocking. Respondents' own counsel has

L Plaintiffs*
Exhibit G
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elicited from its own witness that Mr. Hasan's concetn of
stiffness values of Class 1 pipe supports sent to Wwest inghouse
had not been known to the NRC when Mr, Hasan raised it to Mr.
finneran on August 19, 1985, Mr. Rencher’s further adm:ssion
that management knew of the condition prior to the August 19th
seeting corrgborates Mr, Hasan's test.mony that he had
continually blown the whistle to management adout thig concertn
prior to the August 19th meeting. There is no roem for doubt
that Mz, Finneran in fact failed to recall certaln packages that
Mr. Hasan pleaded he recall to allow huim to identify to Mr,
Finneran how the errers in caleculating the stiffness of the Class
1 pipe supports occured,

Not only did Mr., Pinneran refuse to recall tnhe packages, he
knowingly prepared and submitted into evidence memoranda ho krew
ro contain absclute false statements to the effedt that i. Hasar
nad no safety concerns, These memcranda (RX 45, RX 3l) weuld
alsc become the centerplss= of Respondents' attempt to deceive
the NRC (via answers to interrogatery guestions posed by the

intervenot CASE) as well as the DOL through the submissien of

false testimony by Mr. Finneran.

< Depesition tgstimony of Mr., Chamberiain

Mt. Chamberlain's depositicn testimony further establishes
that Mr. Hasan raised stiffness of class 1 pipe supports to Mt .

Finneran on August 19th.

- 58 = Plaintiffs*
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Q. (BY MR. KOEN] well, on August 19,. . . |
stiffness was raised in Mr, Hasan's last
conversation with him; is that correct?

A. T believe it wag one of the items that he
discussed w.th Mr. finneran in the exit ;
interview, ‘

Q. [BY MR, KOHN) Okay, en August 19, 1285, wou :
discussed and Mr, Finneran discussec
TRCOrrect stiffness values on Class 1 piping
stress ana.ysis with Mr, Hasan.

AL .v.] discussed it with Mr. Finneran after he
ralked with Mr. Hasan in tne €xit interview
Twhen) he askeqd me apout som? of the items
that Hasan had brought up...

Chamberlain Depesition. Tr. at 236, 244-245, (emphasis added).

B. Respondents ‘pvered-up Mr. Hasan's Concern abcout Incorrect
Sriffness Vasues Having Been Sent to Westinghouse Since
1982, and Respondents' Counsel Subcrned Mr. Finneran's

Perjurcus Testimony By Allowing Him to Deny Under

Oarh that Mr. Hasan Had Ever Raised Incorrect Stiffness :

Values to Mr. Finneran On August 19, 1985 :

. A
-

Mr. Finneran (and others) engaged in an active cover-up ©
Mr. Hasan's concern over the fact that incorrect stiffness values
nad been sent to Westinghouse. Tr. 17-118, 148-148, 2385, 33,
2€3-264. Respondents have been covering up this concern cf Mr.
jasan's since 1982, when Mr., Hasan raised the concern with Mr,
Rencher, and thereafter when ne raised the concern to Messrs.
Heﬁtajani and Chamberlain. Tr. 264-266. Tc be sure, when SWEC
began its regualification effort of the Class 1 piping system,

they also used the Westinghouse analysis.

aiae Plaintiffs"

Exnibit G






==

Ll e aahe 4w o me o Sl Sonlalind son R enniin b . e i nd b - g 9
i v : r, - - . 1 ol -l

Plaintiffs®
Zxhidit G

states, Mr. Hasan explained to Respondents ihat "it must be
pointed out that any technical items, discussed below, are NOW
MEANINGLESS as (Texas Urilities) senior representative John
“inneran told me ¢n August 19, 1985 "Stone & Webster Cngineering
Corporation shall do everylhing from cne begining!” RX 46 at p.
| {emphasis and capitalization in originasl.

Unfortunately for Respondents, Mr. Hasan <hose not Lo
~glieve Mr, Finneran, and on January 10rh and 30th, 1986, after
sontacting them back in August, 128% (CX 15), Mr. Hasan was
finally able to present to the NRC his concern over incorrect
sriffness values (concern No. 26), as well as the 64 other
concerns listed in the NRC 's May 28, 987 letter to Texas
Utilivies: €X 1d..

The significance of Mr, Hasan's disclosure over incorrect
sriffness values sent to Westinghouse cannot be overlooked,
Under 10 CFR %0.55(e) Texas Utilities had a legal duty to nosify
rhe NRC of the violation the moment they learned of it. The date
sne viclation was first detected and reported tO *he NRC i3
documented pursuant Lo established NRC regulation. The date that
Respondents Eirst notified the NRC of the incorrect stiffness
values undeniably occcured on May 28, 1986 via letter from Texas
Utilities executive vice president, Mr. Counsil.

This letter states::2/

12. This letter was first brought to the ALJ's attention as an
exhibit to Complainant's Second Motion for Default
Judgment/Disqualification, filed on June lo, 1987.
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A On Apiil 29, 1986, we verbally notified your Mr,
+ T.F, Westerman of a def.ciency 1nvo£@§hq che use

68 inest t pipe support stiffness values in the
Unit L Glass g"%igaggézgas analysif. This 418 an
interia report <f a potentially reportable iten
under the provisiors of LOCFRS0.S5%(e), . .
Westinghouse 18 reanalyzing thesge stress problems
and issuing rev.sed pipe support Loads Lo SWEC far
review, . . SWEC nag not yet started to agsess the
existing supports for aceguacy due to load ‘
iNCreases, . . ‘

On October 47, 1986, Texas Utilities issved its final
It assesament ¢f Mr. Hasan's ¢oncern over the use of lncorrect
stiffness values gent to Westinghouse. It states: 23/

On April 29, 1986, wa verbaily notified your Mr,
T.F. wegterman of a deficiency inveiving the use
of incorrect pipe suppurt stiffness values i the
jnit 1 Class . pipe stress analvses. . .We arc
reporsing this irsue under the provisions of 1

CFR 50.55(e) and the regquired information £<llows,

DESCRIPTION

As ident.fied tne CPSES pipe suppurt
regualification etfort, incorrect ax neuss values
wer®e uses in the Unit 1 Class 1 piping stress
analyses.

Review of the ongoing requalificatian pregram Nas
indicated that approximately 1303 of the exishing
gxgn supports are cverstressed of reguire
moG.rication primat-.1y Gus tg load increases... As
# TESLIL OF these Cconcitlons, 44 SITESS preblems
are currently schedu.ed for reanalvs.s...

SAFETY IMPLICATIONS

In the event the deficiency tad renained
undetected, the integrity of the C.ass 1 pipin

f &nd supports Could not be assured during normal
anT Supporrd £ON ,3.;.m**..,im._~_,.

; operating or accidént conditions

13, See Footnote 12, supra.
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This letter confirms that Mr, Counsil of Texas Utilites

-

allegedly did not know of the incorrect stiffness values until
after SWEC's regualification effort commenced. The utilties’
nighest tanking cfficer for nuclear matters unegirivocally states
that the "normal” operaticn of the nuclear plant was .n jecpardy
nad Mr, Hasan's concernh remained "undetected."”

Mr. Finneran's failurte to disclose Mr. Hasan's concern i
nis August 19th memcranda and in restimony was not beciuse he did
not understand Mr. Hasan's concern or that he did not percelve
its significance -~ indeed Mr. Finneran hag a masters degree in
gngineering and s the Utility's chief pipe support engineer on
§ite, Mr., Finneran's false testimony resulted simply because the 1

Jjeility wanted to cover-up Mr. Hasan's safety concerns. Mr,

Finneran sent Mr, Hasan packing, telling him he Kknew abdout the
goncern, that SWEC knew about it and that he should not worry
pecasue his concern was already moct, He then prepared memoranda |
gtating that Mtr, Hasan had not raised a single safety concern and .
that he gave Mr, Haseu @ oopy of the memoranda (whith he <id ;
ast). This was a premeditated act on the part of Texas Utilities i
to . cer-up safety concerns at the site. Indeed, Mr. Hasan's
csaoern over the use of incorrect stiffness values was not ;
repcrred to the NRC until April 29, 1386, three months after Mr.
Hasan provided the NRC with explicit testimony on this lssue,
See CX 14, Concern No. 26. ‘
Beyond a shadow of a doubt, on August 13, 1985, Mr. Hasan :

“pegged" and “pleaded" with Mr. Finneran to correct the stiffness
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Respondents assert that the ALJ “commented on . . . Mr,

Hasan's total lack of credibility during nis day-long testimeny.

gee, Brief of Respondents

i "

at 29, While the ALJ did make limited credibility findings in

rhe RD4O none appeared on page &, and the ALJ never used the term

feetal lack of credibility" to describe Mr. Hasan's testimony.
Respondents’ mischaracterization of the RDéO is more than zealcus
advocacy == it 13 downright malicious. Complainant regards
Respondents’ misrepresentation as sanctionable condust under FRCP
Rule 11l.

The substance of Respondents' regquest for attorneys fees and
cnsts Ls ivseif frivolous as Respondents' gounsel could include
nat aven a sirgle legal authority to support his request.
Complainant will not waste the Secretary of Labor's time
desire to be compensated

addressing wnhat amcunts to Respondents’

far responding to Complainant's discovery regquests.

CONCLUSION

v is disturbing that Respondents’ counsel would engage in
subsrnation of perjury and other sanctionable behavior in order
te prevail before Administrative Law Judge Lindeman. The fact
that some of the highest ranking officials at the Comanche Peak
facility felt it necessary to per jure themselves rather than

admit to the concerns Mr, Hasan had brought to their attention
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: Plaintiffs: ‘

Exhioit |
3 hould be noted that the concerns vere fdettified as \
being ~ v of Hre Hasan 4n the DOL proceedings (not in the

5/28/87 ....er fros Nr. Grimes).

Ye/22/87 and 6/23/87 Hasan DOL hearings and related proceedings.
CASE also expents that ve vill rely upou some {nforn. tion from the
DOL proceedings of 8. M. A, Hasat (hearings regarding which vere
neld June 22 sud 23, 1937, in Dalias, Texas, before the Honorable
Alfred Lindeman, Administrative Lav Ju.ges Vs 8. Department of
Labor, in the smatiet of Case No. Ba~ERA~14, §. M. As Hasan,
Complainant, V. Nuclear Power Bervices, 1nc., Stone and Welster
Enginesring T4y 1nc., end Texas Utilit.es Electrdic Cos, 18G4,
Respondents ).

" do not yet kuow exactly vhat informatien will le reiied
upon. CASE does, hovever, ccnsider some of the testimeny in those
proceedings of sueh potential significance to both the operating
License proceedings and the construction permit proceedings that
Applicants stould voluntarily provide coples of all pleadings,
docusents, eti., in that case to the Licensing and CPA Boards.
Applicants’ fallure to do so (and, indeed, the very fact of
Appiicants’ failure to have alresdy advised the Board regarding
some of the patters savolved) is considared by CAST to be further
proof of C/8%'s contentions in the U.L. ané the CFA ptoceedinss.“

As ve hr ‘e stated to Appiicants, CASE believes that Applicants sheusd have
alresdy inforsed the Poard regarding some of tae information f{rom the 0oL
proceedings, Ferhaps gosit ismedistely notable i3 Applicants’' tlowness
regarding the fact that, although Applicants cbvicugly knew that Stene &
webster had ficeed turned right areund and rehired sany of the s/ o€
engineeting personnel who had furserir werked for 177 Grinnulli, NPE1, Cibbs
& Hill, asd TV, it was not until ©/8/87 (coincidentally (1) snortly before
My, Hasan's DOL hctring) that Applicants ¢inally chese %o suppiement their
responses to CASE's 6/30/86 interrogatories (see Applicants’ 6/8/87
Supplemental Responses to CASE's 6/30/nb Interrogstories and Request for
Decuments, supplesentary response o {nterrogatory nusber 33, attaching
‘nformation requested re ,arding nages, €ié., of forper employees of Cibvbe &
Hill, ITT Crinnell, NPS1, and Texas Utilities vho were rehired bv Stone &
Webster Eagineering Corporation).

This is even more egregivul {8 Llighy of
the discussion during the B/18/886 Frehearing vonference (gee transcript af
JiB/%6 Prehesring Conference, Tr. pages 34493 through 24s0s generally, and
egpecially Ms. giliie C.rie's comments at page 24498), where Applicants had
an oppertunity which they chose to ignore to be candid with the Beard
reparding nhis jmportant matter.

CASE President Juanits f11is attended the two days of Mr. Hasan's DOL
wearings in Dallas on June 22 and 23, 1987, as part of hetr research in
riling her 7/6/87 Supplesentary Response in the CPA and in the Sperating
License proceedings 48 vell, Based on what transpired during these
proceedings and gelated f4lings and docupents, ete., CASE peLieves that some
of the matters raised wre Sl extrese impartance to both the operating
license proceedings snd construction pe proceedi gs. GASE also believes

that Applicants should uow voluntart}z.jfpVSd- copies of all pleadings,

Piaintiffs’
Exnioit !
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Plaintitts’
Exhibit |

documents, etc., in that case to the Licensing and CPA Boards (which are, of
coutse, composed of the same Ciree sembers). 1f Applicants Co not
coluntarily de e, CASE vill seek guch action throu wore formal means; it
should sot be CASE's burden te ha e to c~ntinue to go to the expense in
tise, money, and person resources to keep the Board {aformed and supply
docusents regarding satters such as this which are so obviously covered by
the lsogﬂ';,o!trrgp-a;od and pumerous Orders that Applicanty are to keep the
Board inforsed of potentially significant inforsation. -

There is alse, of course, ancther even more disturbing aspect of this entire

matter. The Board was advised by Ms. Garde at the 8/18/86 Prehearing
Conferense == cover ten sonths age =~ that she had reason to believe that
$tone & Webster had rehired many of the sase enginecring personnel vho had
formetly worked at Cosanche Peak, Applicants' attofneys and personnel vho
vers io the sudience (whe (ncluded some of Applicants' nev mansgemert
personnel) sat right tere and said nothing == even though many of thes
obviously had to have imown at ¢hat time that the dssue raised by Ms. Carde
vas true. How can CASE (eor the poard or anybody eslse, for that watter) nov
be expected to trust and rely upon those {ndividuals =~ for anything?

Respectiully eubmitted,

CASE (Citinens Assoclation for Sound
Enecgy)

K(';c:-:),/(,..’ M 5&&" '

Mre.) Juanica Eliis
“President

cat1 Service List

Plaintiffg®
Exhibit |
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1t should be noted that the concerns were identified as
being those of Mr. Hasan in the DOL proceedings (not in the
§/28/87 letter frow Mr. Grimes).

vg/22/87 and 6/23/87 Hasan DOL heatrings and related proceedings.
ve will rely upon sooe {nforsation from the

CASE also expects that

DOL proceedings of 8. M. Ao Tasan (hearings regarding which vere

held June 22 snd 23, 1987, 4in Dallas, Texas, before the Honorable

Alfred Lindeman, Meinistrative Lav Judge, U. §. Department of
lb-EM*N. $. Mo As Hasan,

Laber, in the matter of Case No.
Complainant, V. Nuclear Pover Services, Inc., Stone and Webstet

Eagineering Cosy 1nc., snd Texas Utilities Liectric Coqy Ines,

Respondents).

“Je do net yet koow exactly what information vill be relied

upens CASE does, hovever, consider some of the testimeny in these
proceedings of such potential sigoificance to both the operating
license proceedings ind the construction permit proceedings that

ghould veluntarily provide coples of all pieadings,

Applicants
documents, etc., in that case te the Licensing end CPA Boards.
Applicants' failure to do so (and, indeed, the very fact of

Applicants’ failure to nave already advised the Poard regarding
some of the matters involved) is considered by CASE to be further
proef of CASEL's contentious in the G.L. ané the CPA prccecd;n:s."

CASE balieves that Applicents ghould have

AS wé have stated to Appiicants,
of the information lrom the DOL

siresdy informed the foard regarding some
proceedings, FPerhaps post immediately sorable is Applicants’ glowness

regarding the fact that, although Applicants cbviously knew that Stone &
Vebster had indeed turned right around aad rehired many of the sage
engineering personnel had formerly worked for 197 Grinnell, NPSI, Gibbe
& Hill, and TU, it vas ot until 6/8/87 (eoincidentally (1) shortly befare
My, Hasan's DOL hesring) that Applicants finally chose to supplement theit
responses to CASE's 6/30/8b (nterrogatories (gee Apolicants' 6/8/87
Supplemental Responses .0 CASE's ©/30/86 Interrogatories &nd Request far

Lecusents, supplesentary respons 3%, stsaching

e Lo intefrogatory number Jo
(nformation requested regarding naces, eto., o! forper esplovoes of Cibbs &
¥ill, 17T Grinnell, NPS1, and Texas Utilities who were tenired by Stone &
webster Lngineering Corpotation)- This 1§ even pore egreyious in 1ight ot
the discussion during ¢

he B/18/86 FPrehearing Conference (see transcript of
/18 /86 Prehearing Conference,

Tr, pages 14491 through 24SCL genatally, ane
especially Ms. Billie Garde's comments at page 26698), vhete Applicants had
an oppertunity vhich they chose to ignore to be candid with the Beara
regarding this {gportant satter.

trended the two days of Mr. Hasan's DOL
hearings in Dallas en June 22 and 23, 1987, as pert of het tesearth in
filing her 7/6/87 supplementary Response {n the CPA and in the OpeTaLing
licenss procesdings as vell., Based on what transpired during these

proceedings and related filings and documents, etc., CASE believes that some
both the operating

of the matters raised are ot,najxgggzippc:xansg,:e
license proceedings and construction perult proceedings. CASE also believes
c§££~kgpltcancgﬁghould nowv !g£33£!5§§g_gyggtde cgpges of all pleadings,

CASE President Juanita Eilis a

[ =4

Plaintiffs’
Txnibit |
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1

docusents, etc., in that case to the Licensing and CPA Bosids (vhich sre, of

course, cosposed of the same three wesbers). 1f Applicants do not

voluntarily do se, CASE vill seek such action through more formal weans; it

ghould oot be CASE's burden to have to continue teo go to the expense iu

tise, money, and person resources to keep the Board {anforsed and supply

docusents regarding satters guch as this which are s0 coviously covered by |
the Board's cft-repeated end numercus Orders that Applicants are to keop the

soard {aforsed of potentially significant inforsation. g

There is alsc, of cou'se, anothey even more distuibing aspect of this entire
mattet. The Doard vas advised by Ms. Lsards at the 8/18/86 Prehearing
Conference == over ten wonths age == that she had t.at0n to believe that
Stone & Webster had rehired many of the same engineering personnel whe had
formetly vorked at Comanche Feak. Applicants' attorneys and personnel who
vere in the sudience (whe inciuded some of Applicants’' nev ¢ gement
personnel) sat right there and said nothing == evan though masy of them
cbviously had to have inown at that time that the issue raised by Ms. Garde
vas true. Hov can CASE (er the Boaré or enybedy else, for that patter) nov
be expecteu to trust and rely upon those individuals = for anything’

Respectfully submitted,

cASE (Citizens Association for Sound
Lnergy)

(Ars.) Juanita Ellils
“President

cei  Servige List

L

Plaintiffs"
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 JUARTT AND UTILITIES BELECTRIC COMPANY

RECITALS

This Settiement Agreement is made and entered into this 28th day of June, (984,
setween Texas Utilities Electric Company, separately and ot ng as the Project VMiuanager
under the Joint Ownership Agreement on behall of all the owners of CPSES (hersirafter
sollectively referred to a8 “TVU Electric™), Cltizens Association for Sound Energy and Mrs,
Juanita ELIs (hereinalter the use of the term "CASE" shall refer 10 Citizens Assosistion
for Sound Energy and Mrs, Juanita Ellis in het cepacity as President of CASE, Provisions
of this Agreement specifying V 5. Juanita ELLs in any capacity other than a8 Presidert of
CASE shall refer specifically to Mrs, Juanita Ellish

VREGLEAS, TU Electric and Citizens Assoeiation [or Sound Energy ("CASE™ are
parties 'o A number of proceedings before the Nuclear Regulatory Commission in
sonnection with the licensing of Comanche Peak Steam Electric Statien Ur.is | and 2
("CPSES") as more fully described in paragraph 1.1 of Article | of this Settlement
Agreement ("Agreement"); and

WHEREAS, TU Electric and CASE have decided that these proceedings should de
resolved in acccrdance with the terms of this Agreemaent;

THEREFORE, in consideration of these pramises, the parties, intending to be legally
dound, agree as folivws:

OPERATTVE PROVIZIONS
I, Resolution of ALl NRC Proceedings

{4 TU Eleetric and CASE agree to sxecute and file with the Nuclear Ragulatory
Commigsion ("NRC") a Joint Stipulation and Joint Motion for Dismissal of NRC

Procecdings, specifically Docket Nos, 5N-445 OL, §50-446 OL and 50-445 CPA, in a form

- Plaintiffs"

Exhibitygd

|
PAIVIL 3D AND CONg] me. ' i
|

SETTLEMENT AGREEMENT BETWEEN CASE, Exhibit J

i
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a ‘u m' forth in Exhubits and B attached to this Agreen ( the terms obmﬁg tl{(f
. L

*

ineorporated herein by reference [or all purncses of this Agreement, Exhivit J

1.2 TU Electric and CASE agree to prosecute diligently, in accardance with the:r
respective anarters, such Joint Stipulation and Joint Motian for Dismissal end 10 srovice
any adgitional information, [ile any asditional pleadings, maxe sueh appearsnces, ang
provide suen support defore the NRC end any other pody as may e necessary to
elfectuate the cismissal of the wdove-referenced NRC proceedings. In fulfilling their
fespective obligations uncer this paragraph, Mrs. Juanita Ellis or other representatives of
CASE will not be required to undertake travel away from Dullas, Texas.

(.3, Upon the effective cate of the Joint Stipulation, CASE and Mers. Juanita £ilis
agree that they will not contest before the NRC, any other regulatory body of any court
the issuance of any cperatling Ugense or any Amendments to the construction pet nit for

CPSES Units | and 2, ineluding the issuance. oj_gn;-j,,g.;‘_:c:_qted_ licensas or permits, except

e A T b - p——

85 expressly provided in the Joint Stipulation, This provisi®n does not apply te any
S TS S

proceedings before the Texas Publie V'ilities Commission nor, notwit_r\ki'ahcing Paragrapns

— -

S.I-irf ilz. J0es it apply to any amendments to {ull power CPSES operm‘hg licenses, Tnus
agreement is dbased upon the understanging and trust by CASE that TU Electrie has agreed
10 complete and carry through on its commitments as provided in the Joint Stipulation o
ensure that the dosign and construction of CPSES Units | and 2 are asccomplished

sorrectly in & manner specified by TU Electric and approved by the NRC Staff.

1. Commitments of TU Fleetric

3,0, TU Eleetric agrees to comply with the Joint Stipulation wheh elfective,

2.2, TU Eleetrie agrees that William G, Counsil, Executive Vice President, Nuclear
Engineering and Operationa, will continue t¢ serve as the priraary point of contaet for
CASE within TU Electric for the period that a representative of CASE serves on the
Operations Review Committee pursuant to the Joint Stipulation., TU Eleetrie will take no

action to prevent or lessen Mr, Counsil's sccessibility ta CASE while he (8 employed by

oantifrs

ol cxhibit J
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TU cieetr's, Nor shal U Eleetric terminate Mr. Coun employment faor reasons
ineonsistent with this paragraph 3.2, In the event Mr. Counsil secses 1o be employed by
TU Electric, CASE may designate any then-curtent TU Elsetrie auclear olficers’ as the
primary point of contaet and may ehange sueh contact at CASE's discretion,

Todo In recognition of CASE's concerns about workess formerly employed in
sennection with the construction of the CPSES, who may have employment diserim nation
claims against TU Eleetris or 4 contractor theresl, whether Pencing or antisipates, & the
time of the signing of this Agreement, of who have assisted CASE in the CPSES lLicensing
proceeding, TU Electric has also entered into good faith settlement regotiations whion
will resolve the disputes with the representatives of the former worners surrently engaged
in Utigation if and when the Joint Stipulation beeomes effective. Now and in the future,
TU Electr o agrees 1o make & good faivh effort to investigate and rescive issues dreught
10 CASE by CPSES workers or others.

34, Contingent upon the Joint Stipulation becoming eflective, then ypon either the
Esuance of a dismissal of Docket Nos. $0-445 OL, $0-448 OL and $0-445 CPA or the
issuance of an operating license to operate CPSES Unit |, wnicht\}er comes first,
TU Electrie will issue to the public and the news media the following statement anc will
file with the NRC the fOQUﬂlg‘/’ that 1t be made part of the record of the ASLD

aruceeding in the previously referenced OL and CPA doekets:

lf  AS used herein, nuclear Jlicer means tre Executive Vice President of Nunles®
Engineering and Operations, or any officer who reports directly to him.,

¥ nis agrecd that the partios will file within five (5) days after entry of an
Order of Dismissal of said Dockets such statement as reflected in Exhidit C hersto
ltogether with any additional documents to be ineluced in the ASLB record, providing the
parties have mutually agreed in advance to the appropriateness of such additional
inelusions in the record, provided, however, that all dosuments specifically ‘dentified in
the index of Exhibits to the Joint Stipulation shall be excepted from this provision, This
Agreement will be contingent upon admission of the statement in the recoed of the
progeedings.

e niiffe”

L Sxhinit
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' TV Eleatric recog 18 that the Citizens Association Sound Lnergy (CASE)
and its President, .rs, Juanita Ellis, have made a substantial, persenal, and
unsellish contribution to the regulatory process which assures that Comanche
Peak Steam Electric Station ("Comanche Peak”) will be a saler plant, Througn
the untiring efforts of CASE representatives, deficiencies whieh existed in the |

: n
early 1980's tave been revealed in the design of substantial portions of the T

plant which nro one else, including TU Elestrie, the Nuclear Regulatery
Commission (NRC), or other third-party experts had fully recognized or -
diseoverad, As a reswlt, Comanche Peak is a better, saler plant than belore 2
and, through the reinspection and Corrective Astion Program, has a greater el
assurance of safety and reliable generation. We commend CASE, together ad
with its technical advisors, Jack Doyle and Mark Walsh, and other workers,
pubue interest organizations, and supporters for theis faurage and devotion to
CASE's goals of finding the facts and Informing the public. Because of these
Gotivities, CASE's President, Mms. EUis, has been sppointed to the Qperations
Review Committee ("ORC™) at Comanche Peak, an unpaid but important
POSILIAN whieh will provide CASE with the Opportunity to eontinue 12 play an
active purt in assuring itself that Comanehe Peak is a5 sale & nueclear facility
AS possible,

The ORC s required by the Comanche Peak technical specifications and
{unctions as an indegendent body assigned the responsibility for review of
varitus safety related matters including nuclear power plant operstion:,
nuclear enginenring, radiological safety and quality assurance prsctices among
dthers. Amoeng (ts duties, the ORC will e responsible for independent review
ol proposed modifications to the Comanche Peak facilitias ¢r procedures,
thanges to the Technical Specifications and lcense amenhdments, any
violations or caviations whieh are reqyired to be reporied 1o NRC and other
salety related matters deemed appropriate by the ORC members, The ORC
meats pericdically to review and dlscuss various issues bearing on the sale
operation of Comanche Pesk and reporty its findings and recommendations
directly to the Executive Vice President, Nuelear Engineering and Operations,

T Eleetric_also recognizes (ts own shorteomings in assuring the NRC that
they fulfilled NRC Regulations, 'We acknowledge tiat nuclear expertise dig

e ot exist to meet those demands and that its nuciear management did a0t nave

full sensitivity to the regulatory environment., CASE, Vs, Ellls, and her

couucuu’ played "o SUbstantial PArt in achleving our current level o
.Awureness, - R G,
m, Ci tions Review Committes
3.1, As provided in the Joint Stipulation, CASE's desighated represents’ive,
drs, Ells, or (ts Jesignated alternate, will serve, without salary reimbursement from
TU Eleetrie, as & member of the Operations Review “ommitee ("ORC"). In the event
Wrs, Ellis resigns or is otherwise unable 1o serve, CASE may cesignate a representative,

3.2, TU Eleetric agrees that CASE's designated representative, Mrs, ELis. or 113

aiternate, in furtherance of nis/her duties as & member of the QRC, may engege the

Plaintiiis’
Exhibit 4
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services of cne or nure technioal consultantsy’ At TV Eleetric's expense. Suen

0
requirements of CASE and not these -
.- o~

F{U Eleetrie. The total fees and expenses of all sueh technioal soasultants shal mot ‘=
exceed $139,000.00 on an annual basis, such fees t5 ve in additien

consultant(s) shall be subjeet only to the qualifieation

1o ahy amounts payasie j
w

i
Enh&i

PUPSUAnT 1o paragraphs 4.1 and 6.1, Sueh payment shall continge Curing such pericd of

service on ORC in acoordance with paragraph 4.8 of the Jeint Stipulation,

3.4, In addition to the fees and expenses of tecnnical sonsultants set forth in

paragraph 3.2, TU Electric agrees to reimburse CASE's representative, Mrs, Ellis, or 13

alternate for any other reasonadle costs £9d expenses he she may incur in furtherance of

fis/her duties as & membder of the ORC, in accordance with normal TU Electrie company

poliey,

v, Rcimgﬂmwt of um Comts ardd Ezpenses

sl In recognition of the significant contribyuticn made by CASE and the
tremendous cost and expenses incurred by CASE {rom |979 theough 1988 in the NRC
licensing proceedings involving CPSES, including the sepafate, simultanecus dockets in
1984 ang (985, and the dockets relating to the construction permit extension requests and
appeals therefrom to the NRC and the Federal Courts, TU Electric agrees 1o reimburse
CASE the amount of 54,500,000 for all costs, expenses, attorneys lees, consultants .ees,
gourt csszs; salaries and debts incurred by CASE in the past amd pay for such costs and
expenses which CASE will incut in closing out its participation in the NRC licensit 1

proceedings and establishing its oversight role,

4.2. The payment specified in paragraph 4.0 will be made 10 CASE within ‘hirty
cays of the date the Joint snpumxon becomes effective in the manner specified by CASE

N"‘"‘“-’--,,-——_ ————

at that time,

r———
A S e p—— - ——
-

Tt g s

3/ As used herein, "consuitant’ shall mean any individua! hired by either CASE or
TU Elactrie for the purpose of providing advice, tecornmendations, opinions, technical

cstsunen, or special services, wmmn Of not paid by salary, commission or any other
form of reimdursement, Pleintiis’

Exhipit
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4.3 Payment ool tions hareunder shall not be subje (o Mbnu:sonplai ntiilg:

V. Mytual Rejeases Exhibit J

8.0, Upon the eflective date of the Joint Stipulation, TU Electsie agrees o release
anC Cischarge TASE ana Mra. Juanita Ellls, their successors, assigna, offlcers, Board of
Direstors, membders, consultants wnd sttorneys from any and all alaims, demands, and
causes of action that TU Eleetric may now have of that might subsequently acerye arising
aut of or connected in sny way with the design, corstruetion, operation or ueersing of
Zomanche Peak Steam Electric Station,

5.2. Lpon the effective date of the Joint Stipulation, CASE ane Mes, Jusnita £l.s
€ach agree 1o release and discharge TU Electric, its predecessors, SUCCeSSCrs, assigns and
any of Its parent or sister companies, officers, directors, managers, agents, employees
eontrqetor:.i" consuitants and attorneys from any and all olaims, demends, and causes of
action that CASE or Juanita Ells mayv now have or which might subsequen‘ly acerye
arising out of or sonnected in any way with the design, construetion, operstion or
woensing of Comanche Peak Steam Eleetric 3tation,

.3, At the time of payment by TU Eleetrie pursuant to paragraph 4.1 sbove, CASE
shal deliver to TU Electric a General Release in substantially the form set forth in
Exhibit D, attached, trerr; Jack Doyle, Mark Walsh and any person, ather than CASE or
Ars. Juanita Ellls, who i3 to receive reimbursement a. 4 consgltant to or an expert
witness for CASE aut of the amount specified in paragraph 4.1,

5.4, It is understood and agreed that the release granted in paragraph 4.0 and 5.0
shall have no effeet on any claim which is otherwise within the terms sr coverage of the

Price~Anderson Aet, 42 US.C. 2210, 1t is further agreed that the releases granted in

& As used nerein, "contractors” shall mean any sompany or organization hired by

either CASE or TU Electrie for the purpcse of providing acvice, recommendations,
opinions, techniea! assistance, or special services, whether or not paic by salary,
commission or any other form of reimbursement,

Fiaintd 8’
c$ - Exhibit J




Assigns, Board of Direetors, members, consultants,

parsgraphs 5.1, 5.2 an ) shall not prevent the releas perty [rom asserting any

defense or 20unterslaim with fespect to claims which are the subjeet of sueh relesse

sseried agunst the releasing party Ry any one not & party to this Agreament or By any

-,
owner anche Feax sther than TU Bleotrier—

-

VL Indemnifieation

v ihe eflective date of the Joint Stipwation and subieat

WO paragraphs 4.2
and 8.3 sfnis Agreement, TU Electtic as defined in the first paragraph of ‘ne Resitals

Nergeo, agrees to indemnify and defend CASE, and Mes. Juanita ELis, their successers,
! 4

and attorneys {rom any and all claims,

Jemands and causes of wotion asserted or Srought ageinst them in violation of the release

set forth in Artiele Vv, paregraphs 5.1 and 5.3. Sueh indemniflestion shall (nelude al

atiorney's fees that CASE, or Mps. Juanita Ellis may incur by reasen of or in cursequence

of any such elaim, demand or sause of action, provided however, that TU Electrie's total
wability under this paragraph 8.0 shall not exceed $4.% million, whieh amount would be in
addition to the sums paid (n paragraphs 1.2 and 4.1,

8.2 CASE and Mrs, Juanita Ellis shall notify TU Electris of any such claim,

demand or cause of action asserted of brought against them or any one of them aind

TU Eleetrie will assume and defend, at its sole ecost and expense, any and a'l such alaims,
cemands or causes of action, TU Electric will, howaver, provide to CASE copies of al

pleacings and briefs flled in the case,

5.3 The notice required by paragraph 8.2 shall ve provided not later than {ourtesn
days after CASE or Mes, Juanita Ellis receive or obtain khowiacse of sny sueh claim.
gemanc of cquse of action, Notice shall be provided as specified in paragraph 10.5,

5.4 Notwithstancing the provisions of paragraph 10.1, TU Electric may, after prior

fotise to CASE, disclose this Agreement or the terms of this Agreement if, in

U Electric’s sole discretion, sueh diselosure is necessary to the defense of any suc

im, demand or cause 2f action.

P —
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Tl This Agreement, the Joint Stipulation and the Jaint Sotion is LisMmiss tre ayl!
and void and of no legal effect if TU Eleetrie, CASE and the NRC Staff full 1o exesuta
4nd jointly file the Jeiat Stipulation and Joim Motion for Dismissal.

7.2, In the event the Atomic Safety and Licensing Zoard ("ASLB") fails to eitaer
§rant of deny the Joint Motion for Dismissal within 30 dayvs of its tidng, TU Electrio may,
A i13 sole disoretion, terminate this Agreement, the Join: Stpdlation and the Joint
votion for Dismissal by written notice to CASE made within 30 days alter the exsirstion
of the J0day period following filing of the Joint Motion, 1f TU Eiectrie fads 10 make
ariiien notice to terminate within the )=day period, this Agreement shall remain in {ull
force and e'fect and neither party shall be entitled to reseind this Agreement except 4s
| provided in pa agraph 7.3 below. In the event that TU Electrie slests to so terminate, the

period for deferral of actions required wunder the hearing schedule, as specified (n the

Joint Motien, shall be extended for an additional period of time equal to the number of

days between the end of the J0-day period following filing of the Joint Motion and the dav
on which the notice of termination is made.

7.3, At any time up to 30 days after the ASLE {ssues an srder denying the Jeint
Motion for Disralssal, TU Electric may, in ite sole “iscretion, by written notice to CA3ZE,

2ither

1

i‘ '8} make the Joint Stipulation effective as to the rights and obligations of
TU Electric and CASE thereunder, subject only to the concurrence sf the
NRC Staff as to the applicadility of Section B thereof. Upon such
concurrence by the NRC 3taff, the Joint Stipulation shall be deemed
| effective as if the ASLB nhad accepted the Joint Stipulation and
. dismissed the proceedings; or

(5)  after such denial, terminate this \greement,

Fiaintifis’
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Thin Agreement shall ninate upen the expiration of Jenh 30 day pericd unless

TV Elestric exarcises ity rights under this Articla, Plaintiri 5

VIO, Amitration Exhibit J

8.1, Excep! as provided in paregraphs 4.1 and 4.1 of this Agreement, all dizpyutes
regarding the meaning or interpretation of this Agreement or of parsgraphs A5, A8, ang
A8 of the Joint Stipulation, which the parties sarnot ressive amicably shall be resolved in
dccordance with the rules of the American Arbitration Association ("AAA") except as
modified by this Agreement, Arditration will be commaences by the service of a writlen
notice Dy the party seexing arbitration setting forth the matter in dissute and reguesiing

8 PUUNG pursuant to this Artiole,

3.2, The arditration panel will be compmcd of three arbitrators, one appointad by

vaqo

Slectrie, one “appointed by CASE o..d the third arbiirator appointed %y the two

arditrators named by the pums. [f one party fails or refuses to appoint an arditrator

— e ——

within’ tmr!v days of the commmcr Jent o o! nrmtrsuon. the arditration will be conductes

- —— ———_—,
- ———————
-

by the uam‘ltor eppmntcd by tha other party, If the two arbitrators are uhable to reac

 —

- 2 ...
———— o
R S ana i

agreement on a third arbitrator within thirty days of their ‘appointment, the third

- e

arvitrator will be appointed by the AAA,

S i

8.0, The arvitration panel shall (ssue . written decision declaring the rights and
obligations of the parties under t,iis Agreement, and shall have autherity to issue an order
requiring the parties or either of them to take or refrain from taking action; provided that
the arbitration panel shall have no authority whatsoever to hear or decide any dispute
falling within the terms of Section B of the Joint Stipulation attached, The deeision of
the orbi{ration panel will be finai and dinding on the parties,

8.4, The situs <f the arbitration will be Dallas, Texas.

8.5. Al costs of arditration: incurred by both parties, including but not limited to
atiorneys' fees, wi tess fees, and administrative costs, shall be borne as determined 1o he
appropriate by the arbitration penel, pursuant to the rules of the AAA.
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0.2, This Agreer . will be binding upon and inure t  ve benelit of CASE, Juanita

Ellis ard TU Electrie, their successor and A55IgNS. This Agreement will not *e assignal e

2y any of the parties nereto without the written esnsent of the remaining part.es,

10,1, This Agreement will become effective Upon its execution oy TU Eleetrie,

CASE and Jusnita Zllis.

104, This Agreement constitutes the entire Agreement between the parties anc

Superseles all prior agreements, Fepresentations, statements, promises, and

understandings, whether oral or written, express or implied. This Agreement may snly se
amended or modified by a writing signed by al parties, This Settlement Agreenen: ynd
the Joint Stipulation will be construed (n a consistent manner, taking into sonsideration
e purpose of this settiement Agreement, If Any of the provisione are not eansistent ~¢

are contradictory, CASE and TU Electric agres that the Settlement Agreement will

govern,

(0.3, Ary eommunications or notices made or given by any party (n sonnestion with
this Agreement shall be in writing, to the follewing:
If to TU Eleetrie:

William G, Counsil

Executive Viee President, TU Electrin
Skyway Tower

400 Worth Qlive Swreet, L.B, 11
Dallas, Texas 75201

1f to CASE:

Mra, Juanita Ellis
President, JACE

1426 South Polk Street
Oallas, Texas 75224

With & copy tor

Billle Pirner Carde

Government Accountability Project
Midwest Office

104 Eust Wisconsin Avenue ~ 8
Appleton, Wiseonsin $4911-4897

LML B
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Weitten notices wi' e by certified mail, peturn fe3ei, .equested or hand delivarsa

and will be deemed given on the date of mailing if mailed or delivery i hang delivered, o
(0]
The undersigned warrant and represent thas they have full and vomplete .-:gm,'g >

e

L

the parties 1o ””5.5 2
L

Agreement, due 12 Corporate Resolutions culy authorized, a

power, sutherity and capacity 1o execute this Agreement on behail of

For and On Behal! of Taxas

Utilities Eleatrie Company
Separately and Azting as

Project Manager under the Joint
Ownershin Agreement on dehal! of al
The Qwners of CPSES

By:

ounsi,
Exeective Vice President, Generating Divisien

CASE (Citizens Association Far
Sound Energy)

President

Byr () F!
SUNTS Juanita EUIS, indivicual v
L
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Exhibit J

As | racal), | was slectad 8 CASE boardiniember end officer In 1581 From the time | jolna
SASE in 1979 | was an active member. | participylead axtensively in the opersling 1cense
raagr ings on Comanche Paek , assisting In doveloping and Imp'amenting litigation sirategy  wr iHing
G 0overy recests, participeting ih sctual glscovery , anslyzing uuments, assisting in the
peeparation of (11ings, and working closely with 1echnicsl wilhessss snd assisting them in the
preparation of thair testimomy - -as well & assisting in the hesrings hemsalves CASE's purpose
and virtuslly o1 of (ts activity concerned the Comanche Peak plant, s construction, licensing, snd
operation
Dur ing this tims periad, | aleo sttendad prehear ing conferences and technical meetings 8s
ane of CASE's reprasentelives. After TUEC recuestd the suspension of the operating licanse
Rar Ings 0 JAnuarY, 1988 | continued 1o perticipate in (he intervention glfort by assisting in the
oreparation of CASE 1111ngs and by continuing to request 8nd anelyae Informetion on TUEC'S
wor 10uS COrrective ation programs. As one of CASL's reprasent “tives, | 8ls0 continved 1o sttend
Aumerous meetings and discussions of twhnicel issues that were held between CASE w)inesses snd
TUEC ang Nuclear Regulstory Commission ( NRC) staff and consu/tents
Prior (o 1962, | essisted in CASE's intervention before the Texes Public UL . ly
Commission (PUC) 1n & rate case 11ad by Dailes Power end Light (DPAL). From 1983 through
1985, My husoand and | were (he CASE represenialives wi wers responsible for CASL'S
Irterventions In three rate cases ragarding Lomaenche 7 eeh PUC Datkiits $2%6 (1n 1583), S&40
(in I9M), and 6190 (in 1985). | assistad in the preparsiion of Titigation stralegy, propsr &
mmh reguests, participsted in actuel discovery  wrote the motions, br fefs and other filings,
participstad in prehesring monferances, and assistad in cross=-exam inslion.
| was 8150 CASE's reprassntative in severs] confer anos and forums on 16sues usc 8ted

with Camanche Fask. These meatings were var iously sponsored by the National Association of

rd
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Altarnevs Geners!l, the PUC, the Office of Public Utility Counse! (OPUC), and vor ous cral!tions of

“eilidens M | was 8190 8 mamber of the OPUC's Titidens Advisory Commitie from 1582

131426, | thet capacity | worked closely with reprasentetives (rom Jar ious gvernmentsl
agencies 95 well 3 with the representelives of & number of c!ti2ens groups from soross the state
| have 8150 represented CASE on seversi television arg radio programs ang have baen inter v ewsd
on various fssues, as CASE's represenistive, by the medie

When | began 1o work with CASE In 1975, the group was grafting contentions for the
Gpooming opersting |icense hear ings on Comenche Peak. The organizstion's focus was on the
problems assccioted with nuclear power 8s they relsted specifically to the Comanche Peak project
its gesign defects, construction Mews, snd finenciel costs CASE exprussad thase cONGerns In
tear ings defore the Atomic Safety snc Licensing Board (ASLE) and the PUC

8y early 1985, In its newsletters, informetionsi hanQouts, and In mediy Intery iews of 18
Prasigent, CASE ssseried thal, becsuse all of the problems could never Le jgantifed, much less
corracted, Comanche Pesk should never be granted sn operating ligense. In tha same publicstions,
CASE #is0 declared that 1t was opposed 10 having the ratepayers pay for the cost-overruns of the
project. CASE had \ntervened in every DP&L and TUEC rate cese f11ad since 1574 and would
participate in smy rate base case on Comanche Pesk.

CASE opersted tnformaily oul of Mrs. E1lis’ home. The highly technicsl nature of the
proceadings, coup led with Light deatiines and CASE's lack of resources, made for @ fas! - pacsd
lwiropmnt. Numerous hear ings wers held from 1581 through | 984, most before the ASLS |
some before the PUC.

Although the by~ lsws o8iled for CASE to be run by 8 Baard of Directors, in practics the
Prasident, not the Board, controlled CASE and assumed the responsibilities narmally delegalec 1o
;hir- officars, a6 well as her own. Two neciive baerdmembers routinely geve her their proxies.
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Leter  Mrs. 51118 oonirolled the ‘nformation Mow {0 end from the three out-of - 51als

bearcmembers. By 1982 or 1983, befces our opinions were solfcited on o matter pul 1o e
Wiﬂmwmm&mmmmn {he ather
ot dmembers had either agraed with her or had glven her Ueir proxies.

I it ion , 16 My knowlacge, 811 of GASE's recards ware I her possession 8nd under har
onirol=-not only 811 4f the hasr ings<relstas dcuments, bul sil of the organizational information
on membership, finences, end fundraising s well, She kept any minutes."She edited the
newselier. She wes the only one who knew who 8ll of the members of GoNors were.

She 8150 exprotead 8 grest desl of control over the group's finances, To my know e she
never askad for Board approval of inrm axpenditures, nor ¢d she request Board spproval o
purportedly laaning CASE spproximetely §30,000 over the yeers Whanever we wer e
reimbursed for some CASE - releted expenses we wer slweys §lven 8 persone! check by Mrs £ll1s.

To my know!adgs she p8id 811 CASE expanses by personal check ever by checks arawn on & CASE

-

1ime sbout her assessment of the geners! state of CASE s financial condition

As Indicated In CASE newsletters, interastad (ndiviguels could join CASE either by pay'ng
dues or by volunteering thelr time. (in theory , thase who dig Ho! renew gould be crossed off the
membership roil, but | was never to1d thet this wes ever done Nor , 10 my know ledge wers
volunieers hours ever iracked to ensure Lhet they worked the “required” number ) Insteal, in
practice, sccording Mrs. Ellls, CASE's membership sonsisted of 811 who agread with CASE about
the plant, na matter how much (or 11ttle) money or time they donatad, or how often they ¢ia (or
@id nol) ® 80. |

ermnq 10 the by=aws, 8 person's applicetion for membership wes 'p.epruncany
condittoned on Board scceptance. But from the day | joined CASE until the day | resigned from the

e vy —————
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Bosrd, | was never 1010 of amyene ever being turned down for membaership, much less of anyone s
app!icstion ever being braught before the Board for such consimrstion,
Hembership ' CASE #1¢ nol preciude snyone rom 8lse being & Member of ancther grovp

thal wes concarnad sbout Comanche Pesk . nor ¢id mambership in another Group praciute smyone
from being 8 CASL member While | worked with CASE | knew CASE members in good stanging
(inciuding several indiviguals who sre plaintiffs in this suit) who were members of other groups
| 8ls0 racall that Mrs. £111s said st the time that they were CASE members

Membars ware entitlad 1o work on CASE activities, recelve the newsietier, stiencan
annusl mesting, and vote for new baardmem>ers and officers in an annusl election. Inactuslity,.
mostly only Dallas membars were 8ble o work extensively on tha hear ings, since the CASE office
was in Mrs E111s' home In Oak CHIY. The newsletter came out sporacically, usudlly when Mrs

£111s geterminad that funds were low |f the annusi mesting was heid, memiers were ysually given -

pre———

very short notice | recell only three of four annusl member maelings from 1979 through

July, 1588 and | do not belleve thel & quorum wes prasent at sny of them.,

£lections were more votes of confidence than genuing elections < ros, according 1o the &y-

lews , ohce & member was slected 10 the Board, the position was assentisily permanent A
bosrdmember could resign or be removed only by & vote of the Boerd, nol & the membership
There was no term of office. 1n practice, 81l nominees to existing or new iy-Creates Bosrd suets |

“wire chosen by (he Board, gs wers officers (who were 8lways current bosrdmembers) Beginning
3 th 16 1502 slaction, the process was divorced from (he annusl mesting and elactions were held

ay mall. To my know leage, there are no records of the mu_m of sy electon.
| pacal] that | came on the CASE board In 1581, and was elected Sacrplary the sams year

(1 also racsll thet my husband became 8 boardmember In 1580 and was named acting vice
Pre den. ametime prior 1o 1985, when he bacame Vice President.) When | was elaciad .
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Secratary, | was 1010 thal the offioe was honorary ; thet | was being named 18 the position “Tur all
£y hard work ™, and thet | would not have any officiel respons!dilities in this caparity $ince the
Presicent wishad 10 taka the minutes of smy meelings

Al the Lime | same on .he Doarg, boars meetingu ware held 'n Mrs (il living ~aom,
Meetings wera informal, and ocourred per indically, 3 | recall, untll aroung the time af the June,
1982 hear ing before the ASLE. After the hear (ng, & newsietler wes mailedout, announcing that,
for the first time, CAST's annual claction was 1o be held by mall. A ballot wes aiso onc losed.

At the next bosrd meeting, held in August, 1982, 1t s my racoliection thet two new,
boaramembers (Mr. E1lig, Mrs. £lis husoand, eng s Weicn ) wut & a3d & (o Boane, 3id trat,
fArs, £1lis was voled 9 salary Dy e majority of thase preasent. (As | recell, we were 1510 that it wes

marely 8 gesture o apprec.ation for 811 of her hard work ; the! she wou!d probebly never receive

amy mongy.) | 8lso gpeciiically recali that we gig nof vote with the mejor ity 10 glve her 3 sslary
To my Know!eage, the Board did not mest again until June 14, 1982, almast six years later, when
{t met to ciscuss and accept the settiement sgreement with TUEC, which inciuoad an tnitial:

S ——— T L -

compensation package of &t least $440,000.00 for Mrs. ENlis. A

Botween | 382 and 1988, two bosrdmembers moves out of state but remained on the cars

(Mr. and Mrs. . \more). ( To my knowleage, one boaramember § pErmanent resigance was always
oul-of-state. Ms. Welch's. | recall that she was in Dalias only aocas ionaily to assist in some of the
apersting |icenss hearings.) n sagition, two boerdmember s who |ived in Dellas (Mrs. Gray ong
Mrs Altus) were inxctive. As | racall, Mrs. Altus did not participate in the heerings or etlend 8
bosrd 'm-ttnq. in¢luding the June, | 988 discussion of the propases setilement, untll July 14,
1988 when CASE recelved It portion of the settiement funas. As | recall Mrs. Grey sttenoed ot
Jeast one board mesting prior to August, 1982, but ¢id not participate in L hearings of attend the
sottlement giscussion inJune, 1988 (She 0id attend the July 14, 1988 meeting.)
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By 1982 or 1983, out of nine CASE baardmembers, only four boardmambers who were .
actively warking on the opersting license hearings 1vad in Dalles: my husband, myself and Mr
and Mrs E1Tis. OF those four boardmembers, only (hree (myself, my husband. end Mrs. Elitg)
wers 30ing lagal work and technical anaiysts [ A onive two bosromienn Ded s, My S8 ana my
USHANG wers work 1ng o the DUC ~sta trses and o rate 'seues sestoisiad will Lamenche pask)
From 1982 0r 1983 until June 14, 1558 Board business ('v my Knowledge, only, -
matters which Mrs. £111s decigad 1o bring 10 the othar bosrdmeinbars' sttention) was conductad
primerily by phone through Mrs E111s. First, she contacteg the other bosrdmembers and oblsined

both Mr. Giimore s and Ms. Welch's spprovel and Mrs. A,tes’ and Mrs, Grey's proxies Then she
summarized the 'ssue, raported the “vole” tally, and ssked If we conourred TOEYJAWQMW

it o s cinver s ans or s ians w9

Occasionally quring hearings, a-hoc m&tings were held in which decisions were maoe Dy
the boardmembers ( usuelly mmlf‘ l‘.lrt.ritl'f, and Mr Ellis, and somet . oes Ms. Welch (1f she was
in town) and/or my husband as well) ang associsted counsel (e g, Ms. fard®) who were aciually
present. Again, lo my knowlage, no minytes of these meetings were kept.

The avents that led up 1o cur resignation from the CASE Board are & fullows. In March,
1988, my husband went with 8 CASE angineer ing witness 10 tour the plent 1o check on & number
of his concerns. When he returnad from the tour he 101 me thet the witness ke what he hao
soen. Since one of our mair, witnasses fell thel some of his concerns were being salisfactor!ly
a00ressed, My hushand dacided 1o recommend to Mrs. £111s thet CASE congioar settling on those
fssues. Although he 101 me that he had spcken with her seversi times on this metter, he s2id that
she 410 no! appear 10 concur with hig recommendat ion

Somelime In early May, | belleve, Mrs £11's announced that she, fer hustang, ana Ms.

Biliie Garge (an attorney with the Gover ament Accountability Prajact (GAP) who wes sssisting

- —— e
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FASE 1n the opersting 1icense haar ings) were holding settlemant negolistians with TUEC. My
‘hmow fold me that, as CASL's Vice Prasiaent, he thought he should be on U fegotisting
committes. Later, he 1old me thai he hat asked to be Includicd, DUL thet his request was turneg
down; thet he was nol allowed 10 participate 'n the negotiations
The draft soreement was compleled swiftly but before we could participata in the “

disoussions on the propossl (or even read It) we aach hat 10 first 5ign 8 configentisiity agrsement

When we {irst read 8 copy of the draf! of the proposad agreement , several ilems concerned

us grastly. First, the settiement was to be maoe betwen CASE, Mrs. ()i a5 @ ssparale perty, and .

TUEC. Second, scceptance of the agreesment would result in the complete cism (s8] of the operating "

11cense haar ings ( instaad of seltling spacific issuas, while preserying CASE's right to Titigete any

remaining concerns befora the ASLB). Third, 1t contained aquivecal language that might jeaperdize .

CASE's right to participale in & rste base case on Comanche Pask. Fourth, the sellisment inc ude -

= ——

cash payments 10 CASE anc to Mrs. £ilis personally. Line items totalling $440,000.00 wers

specifically sermarked for Mrs. £1is personally ( not ingluding any money that she might 3/so

raceive for reimbursement of the laan she claimed she had made to CASE). CASE was 1o be given &n

unspeci{ind smount for reimbursement of expensas Incurred during the yes's of hear ings, a3 well

as & fixed emount for 8 number of years 1o enable CASE 1o hire 8 somanne 1o n:0nitor the compary s

compietion of the implemantation of its corrective action plan (We ware stunned. The thought of

money being pert of amy selilement had never cf osseC our mMings, much less the 068 that aryone,

especially 8 CASE bosrdmember and officer, should profit personally from it ) Ang fifth,
acoording to provisions 1n the draft propossl, the settiement itself (including the details of the

financ!a) arrangaments) would remain forever secret, aven from CASE's members.

For the first Uime, we realied that we were isoleted from Mrs. E1lis. Nor could we

dlscuss our concerns with amyone who had not signad the confidentiality sgreement we had "0 wey
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mreement) and the sttor nays whom we nad worked wilh 1n the hear ings wice aither participsting
in the sctusl negutiations (Ms Gerue) or were avising Mrs. Eiligon it,

After coriversations with Mrs. £111s and with two of the stiurneys, it becsme closr o vs
that the settlement would be approves essentislly unchangad, and thet it wouid be spprovec very
Quickly, withou! due considerstion or sufficlent review, 8nd without solisixiorily aodressing our
concerns. When we first obtained 8 copy of the draft sgresment shortly sfier !l wes comp letad on
June 6. we had heen aware of the ex'stence of negotistions on 3 pussible setiiament for ess than s

month. Less than ten days later onJyune 14, 1988, the Board met, for the first time in 8imost six

years, o initially consider snd yltimately approve the setliement.

The masting itself was o charsde Instead of beginning at 3:00 a m & we had been lec 1o

believe, it did not begin yntil aimest 6:00 p.m., 3nd was still in progress wien we 1efl aroynd

3.00 am. the following merning. (Neither Mrs. Altus nor Mrs Groy werepresent Mrs [llis

¢laimed 10 have their signad proxies and conflict of Interest walvers )

At'the outset; we were 101d that esch of us, & well as esch of the olther boardmembers who
wer present, had 1o first sign & walver of conflict of interest” statemant, and that we hao 10

approve the minutes of the August, 1982 board meeting as presented by Mrs E11Is // we v g + <

2rove thet they were wrang, even (hough our recollictian of wha! Aag irenipirdd 2171erad Iram

il was WPIHIEN 17 1h8 minyIEs, WhIEH S48 ASD Drepared W wiew (10T e Tansion 1N 1he Foom

however , that 1f we did ot agree 10 $ign the walvers of conflict of interest o< vote 10 approve the
minutes 8 wrilien, we would be ssiad 1o lseve. We decioed 0 slay
As the avening wen! on, there was no satisfactory discussion of any of the concerns thet we

raised (1) how CASE Intended 1o fund its intervention In the rale base case | Sew Nols Leiow);

(2) that the detatls of army monetary award thet CASE or any Indlviduel received a8 part of the
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g, and (3) thet \f anyona received pay ment {rom the seillement for

sett'ement shoy!d be made Hud

past CASS work , thet everyors erould, (Our In1tial position; thal no one shoyld profit from the

om:Lioment, wis glemisond out of NBRE We sucomond in meking iitor 18] Changes thet maoe it
axpiicit that CASE would not be preciu3e from participaling in 3 rate base oz on Comenche Pk,

-

bul we were unsyccessfyl In getting the Board 1o decioe how CASE would fund the !

the settloment was shnounce! Several hour

ntervention orde

¢ 1010 the meeling, after every conoarn that we raised

was 0pposed, ridiculed, or IQNOred, we Decame silant and abstained froi voling on afry furiher

mations.
Note: A “rate base case” is the case thal an glactric utility must file before the

PUC to request thet the cost of 8 sonstruction project be ollowad “into the rale base =~18

be incluged  for the 30 to 40 yesr sstimeled 1ife of the plant) in the total value of the

company's assets upon which the company 's allowed 1o earn the rate of relurn granted 10

it by the PUC. According to PURA (Public Utility Regulstory Act) reguistions. only the

money (hat the utility proves that 1t spent prudently on the construction project is 10 be

incluged In the rate base.

After mignight, the discussion turned to the topic of money and became surreal By the
1ime 1t was over , long after we had Jeft, CASE had decioed 10 ask TUEC for $10.0 miltion: $5.0
mii1on that we were 1016 would go 10 certain CASE witnesses (“the whistleblowars™) and $€.0

million that would go 1o CASE. (CASE's portion, we were t0ld, inciuced 8i) of the money that Mrs =

Elligwes 10 get personally inclucing 8 substent 6} amount (e gisab)iily- or “retirement==

pangion™ or whetever term sncwhetever amount the rest of the Boerd sett a0 on sftem we toft, e

well as reimbursement of the oen and payment for Ror past work with CASE )
Bafore we left, astimates of boardmembers’ saiaries for past work (a5 well as estimates of

ather payments to be made to some of them); estimates of legal, consultant, and tachnical
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wilhesses’ ees, 61c., and estimates of other reimbursements were mae. The numbers were A0 1

' together , and an equal amount was 3o0ed In “for the whisi ‘Whlowers” These gstimates were then
goubleg. Next, the estimates of some of the boardmembers saiarlas & oLher payments wore
| INCrassed au/n &0 &0i-= & few seversl times over
; We lefl sometime around 300 am onJune 1§ while the meeting was still in progross.
e hag seen 80d hesrd nough
Later thet day, Mrs. £1)1s callad to tell us that, efter the meeting was adjourne, someone
noticed that they had forgotten 1o aod in the estimated cost of the "other* expenses that CASE had
| inourtes In the hearings. She saic that the olher bosromembers had il agroed to axd fn the
amount, along with an sagitional amount (hat would bring CASE's tola!l up to an even $5.0 miilion
She $a10 that 8 similar upward revision in the amount recuestec for Whe vwhistledlowers hao een
approved by the other boaramembers as well. To the best of my kiowieage, that is how CASE
arrived ol the $10.0 million that it recuested and received from TUEC as part of the seltlement
(Ngle. Thesp!i was later revised (we were 1010, in response 10 8 request Dy Mg, Garge) so that
the whistleblowers wers 1o recaive $5.5 millien and CASE was to recsive $4.5 mililon.)
{or me, the lst sirow came on vune 30, 1988, the gay (hat Mrs. E1l1s signed the
settiement on CASE's behalf, When she gve me & copy Of the press releasé thel was 0 De roleased
| the following day that announcad the now=completed settiement, along with a cepy of the Jeint

Stipulation ( the only portion of the ayreement thet was 10 be made public), she told me that CASE
would nt heve to participste in the rate base case on Comanche Pesk, because of 8 ver bal promise

thet 8 TUEC execytive had made 10 ner
| was stunned. Such 8n ungerstanding ( which | wes being t0ia about only after the ink wes

barely dry on the written settlement) was not only totally opposed o all of CASE s pest sssurances  ~

that 1t would intervene in the rste base case, but made 8 mockery of Uhe changes thel My hysband

| Flaintiifs”
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and | had so sarefully ¢ arted in the written agresmant et the June 14 board maeeting to ensure that
CASE aow/ier participate.

[ knew that | could not continue to be Involved any longer , but | d1d ot know what 1o ®,
nor = my husband. We belfevad thet we aid ot have the option tu resign from the Baerd befors

€ ———— e —— " . | — —

the Atomfc Safety and Licensing Board (ASLS, spproved the &1 lamant since, according 0

provisions of the confidentiality syreemant which we had signad, any one of he signers whose

actions could be construed as leadig to the scutt!ing of tha agreement would be sued by CASE end by
_TUEC. «We felt cartain that If we resigrad at *hat time, we would be held liabie If the settiement
was not accapted by the ASLE.

With the hearing fast approaching st which the ASLE would decide whether or not to
approve the settlement, my husband and | contacted an attorney. | Moo an gppointment 10 isCyss
the situatich with him in hisoffice on July | 1. After (his meeting, we reileratad our concerns 10
the Board In wriling and requested 8n Immeaiate meeting to Ciscuss them. | wrotd up the araft of
aur proposad resolutions, which my Misband then reviewed and epproved. OnJuly | 2, | ®liveres
copies of our proposed resolutions to Mrs. £111s" home and requested that @ meeting be caliedto
discuss them beivce the hearing the following morning | was promised 8 besak fast meeting at
which OUr proposed resalutions weuic be discussed, but that discussion never took plecs.

The followingdes, +< V' SLB nad approved the settiement (ruling ss well thal he
entire ssttiemant agreement . « 8 releasec to the public) and hed disinissad the operating
1zanse hearIngs, we and the other CASE boerdmemubers wha were present, slong with Ms. Garde,

met briefly but, agin, they would not discuss our conce~1s. OnJuly (4, 1988, the day on which

CASE actuslly received its portion of the settiement montes, the full Board (incluting Mrs. Srey

and Mrs. Altus) mat. Once again, our concarns wers nol sdcrassed. Finelly after experiencing @
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great deal of ridicule and hostility, we walked out. At thet point wa both Jcioad that we could no

s — S

longer remain on the Board. |
Wa then drafted nur joint letter of resignetion s officers snd as hoardmambers, deled

July 19. | mailed copies to al) of the boardmembers. CASE scoepted our resignstions in a letter

deted July 29. We repiied o thet letter in-our letter of August I, in which we raminoed Mrs. Ellis,

that altlugh we had resigned as boer gmembers ang s Of110ars  we ware sl CAR memosrs
Follow iny our resignations, we tried lo get CASE o discioss 't firances and activities to us

before filing this lawsuit,
r Aft®; 19y 'ewing our oplions v ith counsel , | drafted our leiter of Nevemper ¢8, in which

——

we asked CASE 10 provide us, in writing, the detalls of the praocess for f11ing requests for
" compensation or reimbursement which app!ied equally o amyone who had worrec with CASE in the
-
Mrs. E1l1s replied in her letter of Dacembder 16, that CASE was m‘t!nq an (RS ruhnq on,

ne u.SE cwlo 3 legatly reimburse v wnhout anmly moerctzln@u m--empt smus We were,
promised 8 reply s soon &s they recsived the Information. We are stili waiting. .

Inour letter of January 3, 1989, | then requestec wrillen answars 10 8 series cf

questions concerning the distribution of the soltlement monies (2.0, how mych hagd gone 10 whom,
.. when, for what, and on what besis). | also noted that the [RS might never ry ;16 on CASE's raquast
- _E1lis acknow ledged receipt of our letter in 3 note dated January | 3, md later, In g letler

i sJanuary 21, stated that CASE's CPA was preparing 8 summary of the information that we had N

. squésted which should be completed snd forwarded to us Dy the end of the month.
We heard nothing until we received Mrs. E111s" letter dated Maren 1, in which she stated
: that CASE was “nearing completion” of the proposed letter 10 the IRS and that CASE's CPA was also

*nearing completion” of the summery of the Information thet we had been promised.

! rlaintiris’
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The nex! letter that we recetved, dated March 31, 1989, came not from Mrs. Ellls but
from CASE's allorneys. A computer printout was also enclosed. |n the cover letter , the sttorney

& 11hat \he printout was “self explenatory”. [ showed thet the original $4.5 million (CASE™s

p_g:uog'qt_gm*g_memom monies) deposited July 14, 1588 had simost doubled to $3.696.323 14

by December 30, 1988, Large smornts of monay was coming in, nuch mare than coyld be

explained by interest alone-=but there was no expienation of whure [t was coming from or why

Tm was also 8 printout listina disbursements from the funds for the same period which showsd

payments 10 CASE boaramambers for current, 8 well as for past, work with CASE.

After consuiting with counsel, we requested thal he reply on our behaif. He didsoin his
lettor of Apri) 25, in which he advisad CASE's stiorngys that he represented us in sonnection with
our request for information from CASE, which included 81! financiel informaticn, 8s well as CASE's
organizstionsl records and information on Its activities. ke mace it clear that we wanted Lo obtain
s0n ‘e of the information requested, not simply the oppartunity o inspect it

Our at.urney did not recelve a reply to his letter until aimest three weeks later. n Nis
letter of May |5, CASE's attorney said thet the records would only be mads availeble for
inspection, net for copying. This wes not acceptadie to ys.

In his reply cated May !9, our atterney repasted our desire to oblain, and our right to

have, copies of 811 of the documents that we requested. He also countered CASE's atlorney scla'm

that we would use this information Improperly, and deniec that we had done amything "inaccurate,

incomplete, out of context or misisading” in regard {0 information that we 3iraady possessed re
reitereted our desire 1o Insure that CASE Is true o its charter gnd Its expressed public purpese.
Before we ( my husbend and |, and our attorney) went 1o CASE's office on June 3, 1989 1

review the dcuments, our attorney told us thet CASE had finally agreed to let us have coples. We

Plaintiffs"
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requestad 8 copy of every document that we reviewed. Some of those documents Included the
following:

End of the month inancia! reports 1o the Board of Directors,

A cash journal ( showing T=bills and T-bill Interest),

An sxpense ledger for 1988 and 1989 showing payments to consyltants and stiorneys
(including Mr. Gfimore, and payments for an unigentified *pilot project” (also to
Mr. Gilmore);

Payroll records for 1988 and 1582 (showing payments to Mr. and Mrs. Ellls, and to Mrs.
Grey);

A general ladger

A book 1isting the dues-paying members from 1974 through .June, 1989,

A single typed shest which contained only six names. Mr. and Mrs. Ellis, Mr. ana Mrs.

_Gilmore, Mrs. Gray and her som, which purporied to be {he 115t of all CASE

members as of 6/7/89;

Recap sheats of various scoounts,

Minutes of the 4/15-4/16/89 CASE Board of Directors mealing;

Minutes of the 3/29/89 CASE Board of Directors meeting,

Minutes of the February CASE Board of Directors' conference cali (including recently
amended and restatad CASE By-Lews);

Minutes of the 1/31/89 CASE Board of Directors’ conference call,

. Minutes of an 8/15/88 CASE Board of Directors’ conference cail { inciuding a document

gntitlad “Unanimous Cansent of the Boerd of Directars in Lieu of Mesting™),

Minutes of the 6/ 14/88 CASE Board of Directors meeting; and

Minules of the 8/4/82 CASE Board of Divsctors meeting { with attachments).

15



Wa left the office with CASE's promise that we would receive the =pies that we had
requestad shortly, but we never recsived them.
Instead, we received 8 note from Mrs, Ellis cated June 12. inforeing us that our check

{ which | had matled sarlier, following W surorls\nq disoovery on June 9 Lhet we were no nongar

it e i i

—————— e i

'cmsldmd tn bo CASE members, appmnuy basas on 8 reyision of the by-laws bv the Boamn

- — o g

Febrjary, 158G-» which we had not been informed about) would be retumned 10 us uncashad,

since our "request for membership” hed been rejectad. We were incensac We hed remained

members of CASE when we resigned from the Board in July B We had ox:llct ly 101d Mrs. Ellis in

our letter of August |, 1988:~And we weré.upsel that Ly Would altempt 1o "count us out” by

changingAha nulesaiinout lekiing us»
In 8 letter dated two devs later June |4, CASE's stlorney informa us that CASE ha

deciged not 10 provice us with the copies that we had been proinsec. We were only offered coples of
monthly summarias of financigl information, not \hose of the documents that we had ingpectad. Nor

were we offersd copies of the minutes or other CASE recorcs. |n aagition, our request for delalled <

information on CASE's moniter ing &ctivities et the plant was denied. |

Our attorney continued 1o attempt 10 persuace CASE 0 relpase the copies of the information
that we had requested, but he was unsuccessful. Then, on July 7. CASE's gttornay sent our
sttorney two financial reports. In his cover letter, he accused us of releasing the computer

printout to 8 U. 5. Senate subcommittes (an allegstion which wes untrus).

Since CASE had persistently refused to relesse the information (and the coples)
voluntarily, we decided to file suft to obtain them. Several other long=1ime CASE mempars joined
our suit, which was f1led by our sttorney on July 18, 1989

Two davs laler we received from an outside source & copy 0f 8 CASE newsletter gatad July

1S, | it we, 8nd those who had joined our sult, wers accused of conspiring to teke over the
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organization. And, although our membership renewsl check had been refusad, others were urgad 10

gend In thelir nun_immodlamy.
It Is how June, 1990, eighteen manths after we first asked CASE for Information, and over

8 year since our attorney requested that CASE provide us with coples of ils finsncial recoras,
organizationel records, and information on its activities. Despite repested attempls, we still have
not received copies of all of the Information to which we are legelly entitled e stil) want 8ll of
the information; not just what they want 10 relesse~-and we sti]] wanl coples of 1l all.

[ 1irmv believe that we have not been given the information that we heve repastediy
requested because of what we already know. The Bosrd knows that we know what went on in the
sattlement giscussions. They know thal we asked questions thet the other bosrdmembers did not
wish 10 answer sbout CASE's responsibilities to 11s members and 10 the pubiic. They know that we
know who was supposed 10 gel money, ang how much (hey were supposed 10 get. And they know that
we are the only ones, Desides themselves, who know thal-=-&nd more.

The operating license hearings were dismissad aimest wo ysars ap. PUC Dockat 3300,
the rate base case on Comanche Peak , s currently underway--and CASE is not an intervenor. We
still go not know what CASE has sctuslly dons wilh the settlement mongy, or what the actual extent

of its involvement is on the Operations Review Commitiee (CRC), or what its oversignt roig gvr?

— . ————— |

TUEC's implementation of the corrective action program at Comanche Paak has involven, of
anything e!se CASE may be aoing or plans to .

The CASE Board claims that we are no longer memuers, we emphatically gisagree. We sk

this‘Court to deny the CASE Board's spparent atiempt to deny Us aTess 10 information to which we

are legally entitled by claiming that we are no longer par! of tha organization,
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sors of the public, wa ask this Court Lo oroer

1 ) ! ] 1
| of the informaticn and ¢

immediately allow

are legally entitiad.”

Further Affiant Sayeth Not
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