DOLKETED
USKE

UNITED STATES OF AMERICA 2
NUCLEAR REGULATORY COMMISSION 84 JWN 31 AL

#icE OF SECRLT
f c;‘.;'; ING & SERY
BEFORE THE ATOMIC SAFETY AND LICENSING BOA&B BRANCH

In the Matter of: ) Docket No. 50-329 OM
) 50-330 OM
CONSUMERS POWER COMPANY ) Docket No. 50-329 OL
) 50-330 OL
(Midland Plarnt Units 1 & 2) )

CONSUMERS POWExk COMPANY'S PROPOSED SECOND
SUPPLEMENTAL FINDTNGS OF FACT AND
CONCLUSIONS OF LAW FOx PARTIAL
INITIAL DECISION ON QUALITY
ASSURANCE ISSUES

January 27, 1984

8402010098 B8
BAS7RCETo 840,
DR



PROPOSED LEGAL OPINION

L Introduction

|
|
This Partial Jnitial Decision concerns the guality
assurance ("QA") issues in the portion of the consolidated

Midland OM-OL proceeding dealing with soils remedial measures.
In this Decision we first develop the applicable legal princi-
ples to guide our evaluation of the extensive record before us
and then proceed to make extensive Findings of Fact ("Findings")

followed by Cenclusions of Law.

A. Issues From The Modification Order

The OM portion of the proceeding arose out of an
Order for Modification of the Constiuction Permits issued by
the NRC Staff pursuant to 10 C.F.R. § 2.204 on December 6,
1979. The Order, after reciting the problems with scils place-
ment at the Midland site on which the Staff relied as basis for
the Order, set forth the issues which could be contested in a

"o

hearing should Consumers Power Company ("Consumers Power
"the Applicant") request one, as it did.

The two basic issues from the Mndification Crder
which we were originally reguired to decide in this proceediny
were: whether the facts upon which the OUrder was based were

correct and were a sufficient basis for the Order; and whether

the Order should be sustained.l As we nota elsewherez Appli-

1 Order Modifying Construction Permits, December 6,
1979, at p. 6.

2 See paragraphs 35 and 562 of our Findings.

R
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cant has by stipulation agreec nct to contest the sufficiency
of the facts described in the Order as a basis for the Order.
on that basis we have already founc in the affirmative on the
first gquestion in our interim Order of April 30, 1982,

Consumers Power Company (Midland Flant, Units 1 and 2),

LBP-82-35, 15 N.R.C. 1060, 1064 (1982).

In our interim Order, LBP-82-35, we authorized amend-
ments to the Midland Construction Permits which prohibited,
absent exp’icit NRC Staff approval, all soils-related activi-
ties which would have been prohibited by the December 6 Order
pending submission of an amendment to the construction permit
application and issuance of an amendment to the construction
permits authorizing the remedial actions. Id. at 1062, 1072.
We stressed that we were

not at |that) time requiring the submission

or approval of any amendments to the applica-

tions for construction permits (as provided

by the Modification Order). In our opirion,

the Staff cocnsultation and pproval which

we |were] requiring [would] achieve the

substantive results we believe|[d] necessary

without adding certain procedural require-

ments of an application for a construction

permit amendment which, in the present

context, do not appear to be necessary to

attain the safety goals which we believe

should be achieved.
1d. at 1072. We b:sed this conclusion in part on the Staff's
agreement "that it would accept information throuqh meetings
and presentations rather than an amendment to the application"
and ir part on a conclusion that the then voluntary agreement
by Consumers Power not to proceed with certain remedial work

without prior Staff approval had "resulted in adequate Staff
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surveiiiance of the proposed remedial actions covered thereby,
prior to Consumers' commeacement of the remedial actions." 1Id.
at 1067.

We also indicated in LBP-82-35 that we had "not yet

completed our review of the second hearing issue -- i.e.,

"whether and, if so, to what extent, the Modification Order
should be sustained." Id. at 1064-65. We noted that all par-
ties in essence agreed that this issue was equivalent to the
issue of whether quality assurance and quality contr»l were
being and were likely to be in the future properly implemented
in the soils work at the site. 1d. at 1065. We further indi-
cated that we would, in our Partial Initial Decision, "reexamine
the terms and conditiors which we [were there] imposing on an
interim basis." We stated that we might then "reaffirm, expand,
or remove” the terms and conditions imposed in that Order. We
analyze the basis for resolving the guality assurance/quality

control issue below.

B. Issues From The Contentions

Three of the OM contentions of Ms. Stamiris raise
issues related to soils Quality assurance. The general allega-
tion of the firs* cf Ms. Stamiris' Contentions states:

Consumeirs Power Company statements and re-
sponses to NRC regarding soil settlement
issues reflect a less than complete and
candid dedication to providing information
relevant *o health and safety standards
with respect to resolving the soil settle-
ment problems, . . . and this managerial
attitude necessitates stricter than usual
regulatory supervision (ALAB-106) to assure
appropriate implementation of the remedial
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steps required by the Order Modifying Con-

struction Permits, dated December 6, 1979.
The general allegation of the second of these contentions states:

Consumers Power Company's financial and

time schedule pressures have directly and

adversely iffected resolution of s0il settle-

ment issues, which constitutes a compromise

of applicable health and safety regulations
The general allegation of the third of these three contentions
states:

Consumers Power Company has not implemented

its Quality Assurance Program regarding

soil settlement issues according to 10

C.F.R. Part 50, Appendix B regulations, and

this represents a repeated pattern of quality

assurance deficiency reflecting a managerial

attitude inconsistent with implementation

c¢f Quality Assurance Regulations with re-

spect to soil settlement problems, since

reasonable assurance was given in pmact

cases (ALAB-100, ALAB-106 and NLBP-74-71)

that proper gQuality assurance would ensue

and 1t has not.
Because these contentions raise tiie general issue of management
attitude's effect on Qquality assurance/quality control imple-
mentation, we are faced with questions of what evidence is
probative with respect to management attitude and what that
evidence implies regarding the prouper completion of the plant.
Ve develop below the analysis of regulation and case law which

enable us resclve these 1ssues as well.
11. Applicable Law

The legal principles governing this decision flow
from the Atomic Energy Act of 1954 (as amended), 42 U.S.C. §

2011 et seg., and the Commission's regulations thereunder, as
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contained in Volume 10 of the Code (f Federal Fegulations,
including Part 50, Appendix B. As 10 C.F.R. § 2.204 and other
sections in Subpart B of Fart 2 make clear, what .s at issue 1in
a modificatior. proceeding is an amendmeat to the construction
permit. Thus the underlying legal stardards we must apply are

those pertinent to construction permits and amendments thereto.

A. Applicable Standards For QA Findings

In a construction permit hearing, part of the informa-
tion reguired to be supplied to enable the Licensing Board to
make the required findings concerns the hApplicant's quality
assurance program. Section 50.34 of 10 C.F.R. requires that
the Preliminary Safety Analysis Report, which is part of the
Construction Permit application, contain a description of a
Quality Assurance Program meeting the requirements of Appendix
B to 10 C.F.R. Part SO.3

The fundarental finding reguired by 10 C.F.R. § 50.35(a),

however, also requires us to find that "the proposed facility

can be constructed and operated at the propocsed location without

uiidue risk to the health and safecty of the public." (Emphasis

’ Appendix B defines guality assurance as comprising
"all those planned and systematic actions necessary to provide
adeguate confidence that a structure, system or component will
pertform satisfactorily in service. Quality assurance includes
Quality control, which comprises those guality assurance actions
related to the physical characteristics of a material struc-
ture, component, or system which provide a means to control the
quality of the material, structure, component, or system to
predetermined requirements." 1In accordance with this defini-
tion, we use the term "quality assurance" or its abbreviation
QA in this Opinion to encompass quality control unless the
context dictates otherwise.
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added.) 7hre basis for this finding is in part technical informa-
tion establishing the adeguacy of the designs of the technical
matters at issue.4 However, in the face of the existing record
relating to QA performance at the Midland site, we must make a
finding on the likelihood of future acceptable QA implementa-
tion at Midland. 1If we are unable to make an ungualified
affirmative finding on that Jjuestion, in order to make the
general finding we must also examine all other measures beyond
the Arplicant's quality assurance program put in place by the
Applicant and reviewed by the Staff to assure proper construc-
tion.

Evidence of past performance is probative on the

issue of likelihood of future good performance. 7The Appeal

Board indicated in Duquesne Light Comp-ny (Beaver Valley Power
Station. Unit 2), ALAB-240, 8 A.E.C. 829, 833 (1974) that "actual
performance at an ongoing construction prciect is a factoer

which must be taken intc account in evaluating the Jikelihood
that the established QA program for anothes project will be
implemented." This .ationale was recerntily applied in Washington

Public Power System (WPPSS Nuclear Project No. 1), LEr-83-66,

slip opinion at 10 (October 14, 1983) in deciding that basis
existed for the admission of construction per.iit quality assur-

ance contentions. See also Carclina Fower and Light Company

(Shearon Harris Nuclear Power Flant, Units 1, 2, 5, #2d 4),

¢ Our other Partial Initial Decision deals with these
technical matters for the remedial soils program with cne excep-
tion, the adeguacy of the Diesel Generator Building svvcharging
program.
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LBP-79-19, 10 N.R.C. 37, 60 (1979). However, we must also
emphasize that perfection in either construction or quality
assurance implementation )s not a regulatory reguirement.

Consolidated Edison Company of New York, Inc. (Indian Point

Station, Unit No. 2), ALAB-188, 7 A.E.C. 323, 334 (1974);

Union Electric Company (Callaway Plant, Unit 1), LBP-82-109, 16

N.R.C. 1826, 1847 (1982).

The Callaway Appeal Board recently indicated that in
reviewing construction and quality assurance deficiencies,
Licensing Boards must decide whether these deficiencies have
real significance with respect to the final as-built condition

of the plant.. In Union Electric Company (Callaway Plant, Unit

1), ALAB-740, Slip Opinion (September 14, 1983) at 1-3, the
Appeal Board stated:

In any project even remotely approaching in
magnitude and complexity the erection of a
nuclear power plant, there 1inevitably will
be some construction Jefects tied to quality
assurance lapses. It would therefore be
totally unreasonable to hinge the grant of
an NRC operating license upon a demonstra-
tion of error-free construction. Nor is
such a result mandated by either the Atomic
Energy Act of 1954, as amended, or the
Commission's implementing regulations.

wWhat they require is simply a finding of
reasonable assurance that, as built, the
facility can and will be operated without
endangering the public health and safety.
42 U.S.C. §§ 2133(d), 2232(a); 10 CFR §
50.57(a)(3)(Z). Thus, in examining claims
of gualait, assurance deficiencies, one must
look to the implication of those deficien-
cies in terms of safe plant operation.

Obviously, this inguiry necessitates care-
ful consideration of whether all ascertained
construction errors have been cured. Even
if this is established to be the case, how-
ever, there may remain a guestion whether



sl

there has been a breakdown in quality assur-

ance procedures of sufficient dimensions to

raise legitimate doubt as to the overall

integrity of the facility and its safety-

re.ated structures and components. A demon-

strotion of a pervasive failure to carry

out the quality assurance program might

well stand in the way of the reguisite

safety finding.
(Footnote omitted.)

We agree with and follow the Appeal Board's approach.
We therefore take as the regquired fundamental inguiry in this
phase of the proceeding whether, despite problems with quality
assurance implementation at Midland, there are programs in
place, including, but not limited to, the guality assurance
program, which will eradicate all legitimate doubt as to the
overall integrity of the facility's safety related structures
and components. We examine in our findings, therefore, whether
quality verification commitments are sufficient to root cut any
significant undetected errors, and whether programs beyond the
qualiity assurance program, including the Work Authorization
Procedure and third-party oversight, will assure that no signifi-
cant undetected errors are created in the future.s

We consider the approach of the Shoreham Licensing

Board to be appropriate to our situation, and we will examine

. We must also determine the likelihood that "all ascer-
tained construction errors [will) have been cured," Callaway,
ALAB-740, slip opinion at 2, by the time soils remedial work 1s
completed. We have no significant doubt that all known soils
construction flaws will be remedied by the time the plant 1is
ready tc operate. Consumers Power has been extremely conscien-
tious about remedying problems once known. And, with our own
and the NRC Staff's continuing scrutiny, it is beyond reasonable
expectation that a known error could slide by unrepaired.
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whether we will be able to apply i‘s words equally well to
Miciand at the time soils remedial work is completed:

Desiyn, construction and installation at
Shoreham has been affected by the long
period of construction and the changing
requirements of the A.E.C. and NRC during
this period. Stepping back from the details
of errors made, we have focused on the
overall performance of LILCO and the Staff
at Shoreham. Our perception is that neither
has been perfect, nor cuuld it have been
with realistic use of resources. Nor is
perfect performance expected by the Commis~-
sion. We do conclude, however, that both
LILCO and the Staff have had effective
programs for identifying and c-rrecting
deficiencies.

The County's listing of breakdowns, tzken
as it is from LILCO's and the Staff's own
inspection and audit findings is unarguably
lengthy. To judge the significance, one
must not only look at the nature of each
finding, but judge the overall significance
in terms of the totality of the programs.
What was done, or will be done, to assure
that potential deficiencies do not and will
not affect overall plant performar-es ad-
versely?

Long Island Lighting Company (Shoreham Nuclear Fower Station,

Unit 1), LBP-83-57, slip opinion at 206-08 (emphasis added).
This guestion comes down to whether Consumers Power and the
Staff together have created and implemented effective programs
to accomplish the vemedial soils work which will identify and
correct any soils construction deficiencies which may occur.

B. Applicable Standards For Specific
Management Attitude Findings

We admitted Ms. Stamiris' OM management attitude

contentions in our Prehearing Conference Order Ruling on Conten-




tions and on Consolidation ot Proceedings, dated October 27,
1980. We based that admission in part on the fact that Ms.
Stamiris was not the first to raise guestions regarding manage-
ment attitude as a prereguisite for adeguate gquality assurance
implementation. As early as 1973 the Anpeal Board considered
whether it had "reasonable assurance that the applicant and its
architect-engineer would carry out the terms of the [quality

assurance) program to the letter." Consumers Power Company

(Midland Plant, Units 1 and 2), ALAB-106, 6 A.E.C. 182, 184
(1973). The Appeal Board indicated that an important consicera-
tion in making its "reasonable assurance" determination was the
matter of "managerial attitudes." It continued, "Unless there

is willingness -- indeed, desire -- on the part of the respcnsi-
ble officials to carry it out to the letter, no program is
likely to be successful." 1d. at 184.

The term "attitude" denotes a state of mind, a
guality at once evanescent and difficult of proof. The ALA3-106
Appeal Board characterized it in terms of "willingness" and
"desire." One Licensing Board which has more recently examined
guestions analogous to *those before us considered management
attitude to be egquivalent to management "motivation and per-

sonal commitment," Carclina Power and Light Ccmpant (Shearon

Harris Nuclear Power Plant, Units 1 2, 3, and 4), LBP-79-19,
10 NRC 37, 51-52 (1979). An important element in evaluating
the credibility of management motivation and commitment to

guality assurance, it said, is forthright recognition of past

problems. 1d. at S51.




ignored, but changes in approach Y« ion of past

should be gi ren the most weight in considering whether an appli-

cant now has the reguisite character or a titude to
construct a nuclear powzr piant.
Co., (North Anna Nuclear Power Sta
7), the utility's management conceded
past, but the Licensing Board belie
tial improvement had been made. The Board concluded t

the light of the current man:igement responsiveness 1n correct-
ing items of noncompliance and its commitment to safe operation
of the fecility in gompliance witin all applicable requirements,
the utility had demonstrated its commitment and qualification
to run the facil 151. As the Shearo: arris
Licensing EBocard s ¥ ¥hil n important,

reiliable indicator ana en - ud ward nucliear

and gquality 1s t} commitment of tI "por esour

and 1ts p X! 10 N.R.C. t 56 mph
Washington Public Power Cupply System (WPPSS Nuclear Project
No. 1), LBP-83-66, slip opinion (Qctober 14, 1982) at 10. We

have before us extensive evidence of what we consider to be a
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very comprehensive effort to provide reasonable assurance of
compliance with regulatory requirements, Ww obviou
volves a massive commitment c¢f resources, and we must weignt
this commitment heavily svidence bearing on likelihood of
future good performance.
We have heard a great deal of opinion evidence
directly characterizing Consumers Power's "manag
tude." We find that this evidence 1s
sometimes self-serving, confusing, nd
ing. Thus we find that such evidence is not of much
in making the necessary predictive findings.
highlights of this evidence 1in our Findings,
reach any significant conclusions from
We note in conclusion
dence that Consumers Power is willing to take every
measure to overcome the QA implementation problems a
The r inquiry must remain whether "there

able assurance |[that] there will be no uncorrected s

related inadequacies in the as-built . . . facility," South

Carolina Electric and Gas Company (Virgil C. Summer Nuclear

Station, Unit 2) 82-57, 16 N.R.C. 477, 499 (1982),
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Consumer: Power's management attitude as it relates to soilis

993
QA implementation.

O

340. We previously closed the record on these quality

assurance/quality control ("QA/QC") issues on February 19,

1982. All interested parties submitted proposed findings of
fact and conclusions of law and supplemental proposed findings
» ¥ : 3

nd conclusions, and the Applicant filed replies to the pro-

posed findings of the other parties. Before w ould reach an

®
0

initial decision on the issue of quality assurance, however,

events occurred which caused us ultimately to reopen the record.
341. In a telephone conference call on April 28,

1982, the Staff advised the Board and the parties that the

Region I1II Regional Administrator, James Keppler, m

modify his earlier testimony concerning the Apnlicant's quality

assurance program. Mr. Keppler's prior testimony included a

declaration that he believed there was reasonable assurance

that the construction QA program with respect to soils remedial

e

work would be implemented satisfactorily. ~~ The Board and the
parties frrther discussed the possibility of Mr. Keppler modify-

ing his prior "reasonable assurance" testim

O

ny in a telephonea

Qan
it Stamiris OM Contention J Prehearing Conierence

Order Ruling on Contentions and on Consclidation of Proceed-
ings, dated Octcber 24, 1980 See paragraph 549 infra

994 % e :

April 30, 1982 Memorandum and Order (Imposing Certain

Interim Conditions Pending Issuance of Partial Initial Decisicn
("April 30, 1983 Order") at p. 3, n. 4; July 7, 1982 Order at

”

P. <.
995 : .
See paragraph 61 supra; Keppl
repared testimony at pp. 1-2, followin
g >

- ad

r, October 29, 1982

Qo
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343.
Administratcr Keppler
request to reopen the QA
in July

1981, he bel:eved

In prepared testimony filed

onn O

-

explained the re

When Mr.

ctober
asons

0Y
Vi

Keppler

Consumers

Power
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L AT AT I

rated a SALP Categor

in

the soils area,

Accordingly, in his 1

he expressed cunfiderice that the Applicant's

-

Ql

»ils work and balance of piant would

both remedial
10

: . 0
implemented.
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at Midland, stated

\ V.14
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that date, he would rate Consumers Power'
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pared a memorandum at the reguest of Mr. Keppler to

1~

1002
of perceived problems and recommendations in the QA area.

We surm -hat the problems cited 15 memorandum also

b |

NRC Staff initially filed testim

reopened QA issues on October 29, 1 . On Nov

Consumers Power filed testimony related to the five

formance reports which were referred to in our

100
p 3 NJ . . . 3 3
order. The Staff supplemented its initial

»

mony with further QA testimony on March 25,
Power filed testimony on QA/QC matters in resp
1983. Reo 1ed ‘ings related to QA/QC and management atti

tude were | ( u g 1983 in Midland, Michigan on February

February 18, ril 2 30 2 = May 6, June

June 4, Ju lun : u ul Jul

4, JULY 2
August 1 ' : September 20 - September 23,

November 4, and November 7 - November 9, and in Bethesda,

: -~ 1005
Maryland on December 3, 1983.

ee note 998 supra

100
e On June 8, 1983 we held n nera hearing
We do not discuss the evidentiary 1 1 made du:
session because we find it to be of ) enc
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30, 1982 Order

Following the December 6, 1979 Modification
sumers Power voluntarily committed not to
remedial soils activities without NRC
i | 1000 : sa "o
ana concurrence. On April 30, 198 lssued a "Mem
dum and Order (Imposing Certain Interim ndi 5 Pending

-tial Initial Decision)."

voluntary agreement between

'resulted in adequate Staff surveillance of the

proposed remedial actions coverecd thereby, prior tc Consumers

il

commencement of the remedial

time, we were satisfied that

nsumers Power and th taf
pprov proposed remedial work
jere adequate.
iowever,

cAamme tmant
coO itment

coextensive with the portions of

Order which would have modified the Midl

that Order been i

1006 g

Keeley, prepared testimony
p. 13, following Tr. 1163. See also
007

<
AV

April 30, 1982 Order at p.

'
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of the Modification Order would have prohibited and which we

thought should be :ovez'ed.l("o8
349. After reviewing the record that was

able, we determined in the April 30 Order that, in

the Board to have reasonable assurance that the project would

be completed in full accordance with regulatory requirements

Consumers Power should be allowed to conduct

activities near safety related structures cr

the scope of its voluntary commitment only after

Staff review ) '.'al.loo9 Because of safety concerns with

underground pipi because of concerns cover the exten

which QA plans and controls were to be applied to underpinning

1011
activitie and because of a number of related problem

s 1012 a1 -
and/or potential problems, we required taat, pending
issuance of a partial initial decision,

-
-

ion Permits "be amended to prohibit (in the absence

apprcval) the same activities as would have been prohibited by

Section IV of the Modification Order." Specifically, we ordered
that Consumers Power be required to obtain explicit prior

approval from the NR. Staff before proceeding with m

~
ol ~ ~iuitie v ™ jere ¢35 e
related activities. ihe activitle

- LA o
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plicitly described in the April 30 Order.
required that such activities, except for those which

not critical, be controlled by a Staff-approved

350. In reaching this conclusion,
it important that the QA/QC deficiencies noted in
tion Order were nct the first instances where
had experienced QA/QC implementation problems.
tion, we interpreted the Staff's testimony that : then
reasonable assurance that proposed remedial activities would be

performed in accordance with regulations to be preml

the Staff having the opportunity to review propose

to unresolved questions relat o the activit

351. At the threshold of these findings, it
priate to consider whether our Order should be modified
this time, we believe that the conditions imposed by ou
April 30 Order shou ) e in order for there to be
able assurance ) tl soils-related activities at the
a manner consistent with regulat

he record on CA/QC was reopened,

ficien
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lems in both soils and balance of pla
the diesel generator buildings
10t specifically germane to soils
they are relevant to QA implementation in

and hence we must consider them in this context

As we noted in our April 30
December 6, 979 Modification Order, the most

tion we could impose on soils-related construction activities

at the Midland site would be "to prohibit such activities

an amendment to the applications
n-perm amendments authorizing
We believe \ uc ction uld
nore effective at providing reaso:
egulatory requirements than
d in our April
h taff has suggested that ti
in order for the Staff
ynsumers Power's constructi

For
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353. Regional Administrator Keppler indicated that he
would like to eventually see the Staff get out of the direct
approval chain for the release of soils work on the Midliand
Pruject.1019 However, in light of the concerns discussed in
these findings, we find it necessary to continue this procedure
&t the present time. Should Mr. Keppler decide at some later
time that this procedure is no longer necessary to provide
reasonable assurance of construction and QA adequacy in the
soils area, we invite him *o so inform us in writing and we
will then consider completely lifting the requirements imposed
by our April 30 Order. But even absent our formal.iy lifting
the April 30 Order, the Staff hLas full discretion to modify or
eliminate the current Work Authorization Procedure and provide
blanket approval for generic work activities. The Staff can
exercise its review and approval authority in a piecemeal
fashion for individual design, construction, or QA activities
or the Staff can exercise its authority under this Order by
reviewing the soils-related activities in integrated pack-
ages.lozo in this manner, the Regional Administrator can,
without necessarily returning to this Board for specific
authorization, modify the implementation procedure of our
April 30 COrder and return more complete control of the Project

to Consumers Power as he becomes satisfied with Consumers

Power's performance. We therefore recognize that the Staff can

1019 g.e Keppler, Tr. 15626-15628.

1020 See April 30, 1982 Order at p. 19. For a description
of the Work Authorization Procedure, see paragraphs 368-36°
infra.
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exercise its discretion to modify the Work Authorization Pro-
cedure to achieve this result. We also emphasize that these

are construction permit amendment findings. It is implicit in
a construction permit amendment that the Staff has broad author-
ity to approve changes in design details consistent with overall
acceptance criteria without returning to the Board for approval.

< Organization Of These Findings and
Identification of Key Issues

354. In our other partial initial decision, we reached
conclusions regarding all aspects of the technical compliance
of the soils remedial activities with regulatory requix:emem:s..1021
In this partial initial decision, we deal with the other aspect
of compliance with regulatory requirements, satisfactecry imple-
mentation of a guality assurance program.

355. The December 6, 1979 Modification Order set
forth certain ultimate factual issues with respect to quality
assurance which we are to decide. These were whether the facts
concerning the soils settlement issues set forth in that Order
were correct and were a sufficient basis for the Order and whe-
ther the Order should be sustained. We have found in the
affirmative on the first question.lo22 With respect to the

second issue, we must decide whether the guality assurance

program for soils remedial work is being implemented in accor-

1021 Qur resclution of one technical issue, namely the
adequacy of the surcharging as a remedial measure for the
diesel generator building, has beer postponed.

1022
35 supra.

See April 30, 1982 Order at p. 7, see also paragraph
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dance with regulatory requirements and whether there is reason-
able assurance that satisfactory implementation of QA require-
ments will be achieved throughout the remainder of the soils
construction process.1°23 If we are not able to reach a final
decision on the latter guestion, we are required at least to
find that the QA program plus other measures implemented by the
Applicant and the Staff provide us reasonable assurance that
the soils remedial measures will be completed in accordance
with design and regulatory reguirements. Intervenor Stamiris'
contentions also raised particularized concerns regarding
guality assurance.

356. We heard extensive evidence regarding qQuality-
related implementation with respect to soils remedial work. In
addition, we permitted, from time to time, evidentiary presenta-
tions on matters which were not directly related to soils
remedial activities, although virtually all such evido>nce
related to one or more aspects of gquality assurance implementa-
tion. We have been guite liberal in receiving evidence because
we wished to have as full an understanding as pcssible of the
background against which the remedial soils QA activities at
the Midland site are being carried out.

357. In order t» make the reguisite findings, we
consider whether the soils program presently in place, includ-
ing the QA/QC program, the Work Authorization Procedure, and
NRC Staff and third-party scrutiny, provides sufficient con-

trols and checks to ensure that construction deficiencies will

1023

See paragraph 36 supra.
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be prevented or identified and corrected such that the soils
work can be completed in accordance with design and regulatory
requirements. We find that, for the present, the controls in
place over and above the QA/QC program are both nece: sary and
sufficient, but we allow for the possibility of their relaxa-
tion at a later date.

358. This phase of the proceedings has been charac-
terized by all *he parties and the Board as dealing with guality
assurance and management attitude issues. There are contentions
which require us to reach specific conclusions regarding both
quality assurance implementation and management attitude. As
stated in our Opinion, the existence of a satisfactory QA program
is a regulatory requirement for construction permits. Obviously,
QA implementation is a matter of paramount concern to the WRC and
this Board. But we must keep in mind that the ultimate Question,
as we stated in our Legal Opinion, s "whether Consumers Power and
the Staff together have createa and implemented effective programs
to accomplish the remedial soils work which will identify and cor-
rect any soils construction deficiencies which may occur."loz4

359. Management attitude, on the other hand, is a
matter of concern to the NRC and this Board only to the extent
to which it can be shown that managemen% attitude detracts from
QA programs and implementation and, in that manner, upon com=-
pliance witn regulatory reguirements. In our judgment, it is
the programs that are in place and their implementation which

are the most probative evidence of both management attitude and

+0d4 Legal Opinion at p. 10.
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"reasonable assurance" for future compliance with regulatory
requirements. Accordingly, in these findings, we first address
the programs which have been implemented to assure compliarnce
with regulatory requirements in the soils remedial work. We
then turn to the inspection of the diesel generator building
which occurred in the fall of 1982 and the month of January,
1983 and which revealed significant quality assurance imple-
mentation problems in balance oif plant work. Consumers Power's
response to the results of that inspection and other improve-
ments recently implemented in the balance of plan. area are
considered in these findings as indicators of management atti-
tude and as secondary indicators of the likelihood of full
compliance with regulatory requirements at the end of soils
construction.

360. We have heard testimony regarding a var:iety of
guality assurance implementation incidents in addition to the
_ones identified in the diesel generator building inspection and
the ones specifically enumerated in admitted contentions. We
discuss the details of many of these specific quality assurance
implementation problems in Appendix A. For each of these
problems, we examine whether the specific item and its generic
implications have been resolved. Those gquality assurance
implementation probleas with respect to soils remedial work
which have occurred since the remedial work was resumed in 1982
are discussed in the first section of our findings because they

bear upon the effectiveness of programs presently in place and
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thus are directly relevant to any predictive findings as to QA
implementation in the soils area.

361. We also consider trose portions of the record
which are relevant to the contentions admittecd in these pro-
ceedings. Beyond their specifics, ti:e contentions raise the
diffuse issue of management attitude. We find that the pro-
grams which are in place and their implementation provide the
most relevant and convincing evidernce of management attitude.
In addition, persuasive evidence of management attitude includes
such matters as the ability of management to recognize problem
areas, initiate effective corrective actions and be respons.ve
to concerns and findings of the NRC Staff.

362. A subjective evaluation of management attitude
is tempting but not likely to be productive. Subjective evi-
dence of another's state of mind is inherently unreliable.
Subjective evidence of one's own state of ming is likely to be
self-serving. A subjective ingquiry into management attituue
includes evaiuation of the credibility of management personnel
and those individuals' willingness to comply with regulatory
requirements. Although we have permitted extended cross exami-
nation testing the credibility of Consumers Power management
witnesses, and although we have permitted guestioning which
called for subjective evaluations of Consumers Power managerial
employees by NRC Staff members, we are unable to reach a con-
clusion about management attitude on the basis of such unrelia-

ble and conflicting testimony.
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363. There were two investigations carried out by the
NRC Office of Inspections during the pendency of the OM hear-
ings on vhich we heard evidence. The first involves an alle-
gation by NRC Staff members that Consumers Power personnel had
misrepresented the status of ins“allation of electrical instru-
rnentation cable in March, 1982. The second invcl!ves allegations
that Consumers Power violated the tirms of our April 30, 1982
Order by excavating without NRC approval on two occasions in
the summer of 1982. We deal with the specifics of these two

subjects in the final section of the findings.lozs

4023 The final appendix attached hereto is a compiete list
of exhibits identified during the course of these proceedings.
It is a corrected and updated version of the hearing exhibit
list submitted with Applicant's Proposed Findings of Fact and

Conclusions of Law on Remedial Soils Issues, dated August 5,
1983.
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II. CONSUMERS POWER'S GENERAL IMPROVEMENTS
FOR MANAGEMENT OF SOILS WORK

A. Introduccion

364. We emphasize at the outset that a large rajority
of the soils remedial work is of types completely novel to
nuclear construction projects, for example, the underpinning of
major structures. Thus quality control and guality assurance
procedures had to be completed invented for much of the work.
Under these circumstances, it is not surprising that some
mistakes were made. At the time of our April 30, 1982 Order,
however, various incidents related to quality in the soils area
convinced us that further action needed to be taken. Conse-
guently, we imposed the reguirements outlined in our April 30
Order. Consumers Power itself recognized the problems in QA
implementation in scils work and initiated programs to further
improve its control of those activities in the summer of 1982.
Since that time, moreover, Consumers Power has steadily taken
more and more comprehensive and effective steps to improve
management of soils work and quality assurance and quality
control execution. To be sure, some of these steps have been
suggested or even urged by the NRC Staff. Nevertheless, we
fini that thers has been an increasing willingness on Consumers
Power's part both to accept NRC Staff suggestions and to make
positive changes on its own. The various changes, described
chronologically below, coupled with vigorous NRC Staff enforce-
ment and oversight, have resulted in and should continue to

lead to improved implementation of the scils remedial program.



-248-

Excavation Permit System

365. Bechtel procedure FIC 5.100, Rev. 1, entitled
Excavation Permit System, has been in effect since June 24,

1982, 1026

The procedure is intended to prevent disturbance of
foundation subgrade for structures, maintain the integrity of
compacted backiill, protect existing buried installations, and
provide notification to affected parties of planned work.1027
Consumers Power has committed to have the procedure cover all
excavations in "Q" socils. For some time, Consumers Power
exempted underpinning excavations from the coverage of this
system because of the separate controls in place for work of
this type. However, at the urging of the Staff, Consumers
Power brought underpinning within the purview of the system.1028
All anticipated excavations, including drilled holes, pile
driving, and open pit excavations, are subject to the require-
ments of this procedure.1029
366. Under piocedure FIC 5.100, a permit with the
proper signatures is required before the comrencement of any

excavation wor'. Bechtel Field Engineering's signature on an

excava*tion permit indicates that there has been a review of

1026 See Bird and Wheeler, prepared testimony concerning
five specified NCRs, Attachment 1, following Tr. 11408. This
revision superced=s Rev. C, which was implemented on May 24,
1982.

1027 Bird and Wheeler, prepared testimony concerning five
specified NCRs, Attachment 1 at p. 1, following Tr. 11408.

1028  randsman, Tr. 16289-16295.

o2y Bird and Wheeler, prepared testimony concerninc five
specified NCRs at p. 8, following Tr. 11408.
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existing underground utilities and that appropriate action has
been taken to protect them. Field Engineering has responsi-
bility feor identifying any structure or utility which may be
encountered within the confines of the excavation. The Bechtel
Lead Civil Engineer's signature on an excavation permit shows
that the need for additional procedures has been examined. The
Bechtel on~-site Gecotechnical Engineer signs off to indicate
that he has determined the influence of the proposed work on
adjacent structures or utilities and whether there are adeguate
protection= to prevent damage. Consumers Power Construction
signs off to verify ti.at the work is authorized by the NRC.
And, MPQAD's sign off (which is required only for work in "Q"
soils) indicates an awareness of the work and a commitment that
appropriate QA/QC coverage will be provided.1°30
367. Applicant expects that FIC 5.100 will, in con-
junction with the joint Consumers Fower/NRC Staff Work Authori-
zation Procedure and the Consumers Power/Bechtel Soils Work
Permit System, provide adequate controls to prevent damage to

1031

underground utilities. The NRC Staff agrees that these

g0 Id. at p. 8 and Attachment 1.

1031 14. at pp. 9-10.

Applicant notes, however, that it may continue to en-
counter some temporary or non-"Q" buried utilities during
drilling or excavation operations because its records of these
buried installations are not complete enouga to totally elimin-
ate the chance of such occurrences. Id. at p. 10.

The Werk Authorization Procedure is discussed at
paragraphs 368-369 infra. The soils work permit system was
instituted in the summer of 1982 as an internal system for con-
trolling the release of work to the wrvk forces on site. It is
a means by which Consumers Power rel] :ates the contractor to do
soils work. Mooney, Tr. 17068-1706Y%.
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procedures should insure that future work activities in the
remedial soils area will be accomplished in accordance with the

quality requirements.1032

C. Work Authorization Procedure

368. During the sumner of 1982, certain on-going
soils remedial work was subject to prior NRC Staff approval
under the terms of our April 30 Order. In August 1982 Consumers
Power halted its on-going soils work as a result of an allega-
tion that it had violated that Board Order. Specifically,
there was some question as to the procedures reguired for NRC
Staff approval of excavations.1°33

369. After the August work stoppage, Consur=2rs Power
and the Staff initiated the Work Authorization Procedure which
is a formal mechanism for implementing our Order.los4 The Work
Authorization Procedure provides for Région I11 review and
authorization of all activities covered by our April 30 Order.
Under the procedure, Consumers Power submits a list of work
activities which it proposes for the next 60-day period to the

Staff. The Staff reviews the list and designates activities as

critical or non-critical, allowing Consumers Power to proceed

1032 R. Cook, Landsman, Gardner and Shafer, October 29,
1982 prepared testimony with respect to guality assurance at
pp. 4-5, following Tr. 11344. See also Landsman, Tr. 11931.

1033 Mooney, prepared testimony on remedial soils work at
p. 4, following Tr. 17017; see also paragraphs 598-678 infra.

1034 ghafer, Tr. 14607, 14614-14615; Keppler, October 29,
1982 prepared testimony with respect to quality assurance,
Attachment H, following Tr. 15111.
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with the non-critical activities without further review. For
activities designated as critical, the Staff advises Consumers
Power of the details needed for complete review. Once the MNRC

Staff is satisfied that the activities can proceed, they pro-

1035

vide written authorization for the activities. Dr. Landsman

testified that the Work Authorization Procedure has resolved

1036

problems regarding work package approval. Dr. Landsman

testifiead that, because of thae Work Authorization Procedure,

remedial soils work may continue.1°37

D- New Organization: Creation 0Of Soils
Project And MPOAD Scils Section

370. In its April 1982 SALP 11 report, the NRC Staf:
questioned the Midland Quality Assurance Department's ("MPQAD")

1038

ability to monitor properly the remedial soils work. At a

meeting on June 26, 1982 to discuss that report, Mr. Keppler
addressed the continuing QA/QC concern in the soils work.1039
Puring this same period, he announced the formation of the

Office of Special Cases, a team of NRC inspectors assigned

exclusively to the Mid.and and Zimmer projects and supervised

4033 keppler, October 29, 1982 prepared testimony with
respect to guality assurance, Attachment H, following Tr.
15111.

1036 Landsman, Tr. 14617.
1037  randsman, Tr. 1468S.
1038  gramiris Exhibit No. S55.
1039

Keppler, Tr. 15162-15163.
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by Mr. Warnick, and within that Offic2 a Midland Section under
the direction of Mr. Wayne Shafer.1°4°

371. At the same time the NRC Staff was looking into
this issue, Applicant began its own comprehensive review of the

1041 |

soils remedial work and its attendant QA/QC concerns.
cluded in this evaluation were examinations of the resources
committed to the soils project and the overall soils QA/QC
effort including the neec for improved QA implementation.1042
In July 1982 James Meirenheimer, an experienced geotechnical
engineer, was assigned to Midland and appointed MPQAD Scils
Superintendent for civil and remedial soils work.1043
372. At an August 26, 1982 meeting with the NRC
Staff, the Applicant announced, among other things, the forma-
tion of a new soils project orgaaization. The separate MPQAD
soils organization headed by Mr. Meisenheimer was also an-

1044

nounced. The scils project organization provides for

single-point accountability for the performance of remedial

1040 Keppler, October 29, 1982 prepared testimony with
respect to guality assurance at pp. 3-4, following Tr. 15111;
Keppler, Tr. 15164, 15533. Mr. Keppler also testified as to
the structure of the Special Cases team and the memberzs' wvarious
responsibilities. See Keppler, Tr. 15533-15537.

1041 Mooney, preparead testimony on remedial scils work at
p- 3, folloewing Tr. 17017.

1042 1d.

1043 Wells, prepared testimony on qQquality assurance at pp.
l1-2, following Tr. 18027.

1044 Keppler, Tr. 15195; Wells, prepared testimony on
guality assurance at pp. .-2, following Tr. 18027.
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s0:1s work. Mr. Mooney became the single point of accountabil-
ity for all remedial soils work, other than MPQAD functiona.1°45
373. The engineering and construction supervisors in
charge of soils work report operationally to a Bechtel Assis-
tant Project Manager who reports to Mr. Mooney. Scheduling
groups were reorganized and also report di:sctly to Mr. Mooney.
Weekly meetings involving Engineering, Construction, and Qual=-
ity grcups facilitate coordination of activities in the soils
area. Mr. Mooney testified that the soils project organization
also brings a higher level management presence on-site through
a field scils manager, an assistant resident project engineer,
and the MPQAD soils superintendent, Mr. Meisenheimcr.1°46
374. During testimony, Dr. Landsman expressed the
opinion that certain MPQAD supervisory personnel were not
gualified for their positions. Specifically, he was concerned
that Mr. Meisenheimer lacked experience in guality assurance

1047

supervision. However, Dr. Landsman did not guestion MNr.

Meisenheimer's technical expertise in scils engineering work.lo48
375. Further testimony revealed that Mr. Meisenheimer
brought to his job 13 years of engineering and design exper-

ience on at least 7 nuclear projects during which time he

1045 Mooney, »repared testimony on remedial soils work at
p. 16, following Tr. 17017.

1046 Mooney, prepared testimony on remedial soils work at
pp. 15-17, following Tr. 17017.

1047  ;.ndsman, Tr. 14535-14537.

1048  , .ndeman, Tr. 16471.
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1049

operated under QA programs at high levels. The position he

1050 Dr. Laadsman

holds is unigue in nuclear power projects.
acknowledged that it would be rare to find someone with exper=-
ience in both scils engineering and quality assurance manage-
ment. He did not claim that Consumers Power, by hiring Mr.
Meisenheimer, deliberately overlooked someone with both an
extensive guality background and the requisite technical know-

1051

ledge for the underpinning work Mr. Meisenheimer also

testified as to his experience, especially as it related to

1052

quality assurance. He indicated that several of his pre-

vious assignments involved significant guality control responsi-

bility, 1053

In addition, Mr. Wells testified that various of
the top managerial personnel within MPQAD who Dr. Landsman
thought were ungualified for their QA positions had ten years
or more QA/QC experience and were well gqualified for their
positions.los4
376. The opinions expressed by Dr. Landsman with
regard to the qualifications of MPQAD perscnnel and other

personrel in the soils area were his personal opinions and not

1049 ye11s, Tr. 18199.

1050 5 cook, Tr. 18200-18201.

1051 Landsman, Tr. 16474-16475.

1052 See Consumers Power Exhibit No. 34; Meisenheimer, Tr.
19613-19633.

1053 1d.

1054

Wel.s, Tr. 18204-18205. See also Landsman, Tr.
14535-14538, 14540.
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1055

shared by the Staff. In fact, when Dr. Landsman's fellow

inspectors were polled as to their own opinions, they either

disagreed with Dr. Landsman's assessment or withheld judgment

1056

as to individuals' qualifications. Mr. Shafer noted that

there is no reyulatory requirement which details the requisite

1057

experience for supervisors of QA organizations. According

to Mr. Keppler, any Staff concerns regarding MPQAD personnel
galifications would be raised by him, and he has never re-
ceived a Staff recommendation for the removal of any MPQAD

1058 Specifically, he has never been told by Dr.

1059

personnel.
Landsmar that Mr. Meisenheimer is ungualified. Based upon
the evidence presented, we do not conclude that Mr. Meisen-

heimer is unqualified for his position.

E. September 17, 982 Proposals

377. Darrell Eisenhut, Director, Division of Licens-
ing, NRR, and James Keppler, Regional Administrator of Region
I11, met with Consumers Power's top corporate management repre-
sentatives, Messrs. Selby and J. Cook, and with the project

manager for soils, Mr. Mooney, on August 26, 1982 to discuss

1055 R. Cook, Gardner, Landsman and Shafer, March 25, 1983
prepared testimony with respect to guality assurance at p. 5,
following Tr. 14374; Landsman, Tr. 165.2-16540.

3056 | 5. Cook, Shafer, Gavdner, Tr. 16448-16456; Dardner,
Tr. 16478, 16529.

1057  gnater, Tr. 16446.

1058  reppler., Tr. 15587-15588.

105¢

1d.
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the NRC Staff's concerns regarding Consumers Power's QA/QC

1060

implementation including soils activities. There was

general discussion at that meeting of the need to increase
Consumers Power's management involvement in QA in light of the

Staff's view that Bechtel should not continue in a lead role

1061

with regard to QC. Mr. Keppler asked aat Consumers Powar

1062

promptly formulate a proposal to address these concerns and

Consumers responded with an outline of proposals at a Septem=-

ber 2, 1982 meeting. 063

378. At the reguest of Mr. Keppler for further de-

1064 Consumers Power later submitted two lotters on Sept-

tails,
ember 17, 1982 to Messrs. Keppler and Denton which set forth
measures the Applicant intended to take in order to upgrade

1065 The first of these let-

quality assurance implementation.
ters (Serial No. 18845) describes changes in the soils area,

and the second (Serial No. 18850) relates to balance cof plant

1060 Keppler, October 2%, 1982 prepared testimony with
respect to qQuality assurance at pp. 4-5, following Tr. 15111.

1062 See paragraph 464 infra. See alsc Shafer, Tr. 14530;
Gardner, Tr. 14452-14453, Landsman, Ti. 14923; Shafer, Tr.
16300.

1062

Keppler, Tr. 15201, 15221.

1063 Keppler, October 29, 1982 prepared tes*imony with
respect to qQuality assurance at pp. 4-5, following Tr. 15111;
Keppler, Tr. 15201; Mooney, Tr. 17058-17060.

1064
17059.
1065 ’ .
Keppler, October 29, 1982 prepared testimony with

respect to quality assurance, Attachments E and F, following
Tr. 15111.

Keppler, Tr. 15201-15203, 15207; Mooney, Tr. 17058~
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1066 According to one member of the Office of Special

work.
Cases Midland team, the September 17, 1982 letter (Serial No.

18845) represeinted a written commitment to changes that had
1067

been under development for some time. The proposal incor-
porated the following major changes:
1. retention of an independent third

party to assess implementation of
underpinning work;

- 3 integration of soils QA and QC under
MPQAD;
3. creation of a soils project with

single point accountability;

4. upgraded QC inspection traininjy espe-
cially in underpinning work;

S. development of a specific QIP for
soils remedial work;

6. increased Consume' s Power management
involvement in soils QA;

improvement of design commitment
tracking and accounting. 1068

~
.

379. According to Mr. Mooney, the actions taken

pursuant to this plan have proven very effective in the soils

area.lo69 While there was apparently no formal Staff approval

1C70

of the September 17, 1982 letter (Serial No. 18845), Mr.

2066 Id. The second September 17, 1982 letter (Serial No.
18850) i1s discussed in paragraph 451 infra.

1067 GCardner, Tr. 14454.

3008 See Mooney, prepared testimony on remedial soil works
at pp. 4-24, following Tr. 17017.

1069 Mooney, Tr. 17171.

1070 Keppler, Tr. 15242-15257.
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Keppler testified that the NRC Staff was reasonably satisfied

with the plan.1°71

It appears that analogues of many of the
changes committed to in this Jetter were incorporated into the

CCP and formally approved there.

3. S & W third party review

380. We believe that a significant innovation on the
part of Consumers Power was the commitment in the September 17
letter (Serial No. 18845) to retain an independent third party
to assess implementation of underpiianing work.1°72 This commit-
ment was made after the previously mentioned events during 1982
which raised con:erns on the part of Consumers Power management
and the NRC Staff with the progress and performance »f the

1073 The commitment

soils remedial work and QA implementation.
has broadened siganificantly since the original SeptemlLer 17
proposal.

381. Consumers Power selected Stone & Webster Engin-
eering Corporation ("'S&W"), an engineering and construction
firm, to conduct this third party review. S&W sought assist-
ance from Parsons, Brinckerhoff. Quade & Douglas ("Parsons"),
an engineering, design, planning and construction management

1074

firm (referred to jointly as the "S&W/Parsons team"). S&W

18 « large engineering and construction organization with

1071 geprier, Tr. 15257.

1072 Mocney, prepared testimony on remedial soils work at
p. 4, fcllowing Tr. 17017.

1073 1d.

3074 Id. at p. 6.
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corsiderable experience in designing and building nuclear power

plants.1°75 It has successfully conducted similiar independent

assessments at the Summer and Diablo Canyon Nuclear Stations.

Parsons has special expertise in the area of snile construction

1076

and, in particular, underpinning work. It .as conducted

foundations, tunnelling, excavation and underpinning work on

such projects as the San Francisco, Washington D.C., Baltimore

and Atlanta Mass Transit Syatems.1°77

382. Mr. Mocney, Consumer Power's Executive Manager =--

Midland Project Office, reviewed the resumes of S&W team mem=-

bers before they were permanently assigned to Midland.1078

Their credentials demonstrate that they are highly qualified

professionals with many years experience in soils construc-

1079

tion. Following a meeting on September 2, 1982 with the

NRC during which Consumers Power described its Acticn Plan for
the soils work, the necessary contracts were signed and the

S&W/Parsons team was on site by September 20, 1982.1080

1075

18. s p. 7.
1076 14.
e ild. at p. 8.
3078 Mooney, T:. 17260.
1079

Mooniey, prepared testimony on remedial soils work at

p. 8, following Tr. 17017; Consumers Power Exhibit No. 33,
Appendix E. While some of the S&W team members had worked at
nuclear power plants whick had some QA difficulties, there was

no evidence that the particular individuals were in any way
involved in the difficulties. See Mooney, Tr. 17267; J. Cook, Tr.
18544-18545; Keppler, Tr. 15445-15446, 15464.

3080 Mooney, prepared testimony on remedial soils work at
p. 6, following Tr. 17017.
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383. In 1982 NRC Commissioner Palladino in a letter
to Congressmen Ottinger and Dingell established independence
and competence criteria against which the NRC Staff evaluates
third party reviewers of work at nuclear plants (the "Palladino

1081

Criteria"). Using these criteria, the NRC Staff assessed

Consumers Power's use of the S&W/Parsuns team.loaz Speci=-
fically, on November 5, 1982, the NRC convened a public meeting
to discuss, among other thii..gs, the S&W/Parsons team's creden-
tials and independence; at this meeting C-nsumers Power pre-
sented the qualifications of all those assigned to the S&W/
Prrsons team.1083 Consumers Power made several submittals to
the NRC Staff regarding questions raised both at and after this

meeting.loe4 As it had done at other plants, the NRC Staff

also carefully reviewed the team.loes They examined, among
other things, whether the S&W/Parsons organizations and the
individuals from the organizations assigned to work at Midland
were free from ties with Consumers Power, whether the team had

adequate technical competence, and whether the individual team

members had been involved with acceptable work on other pro-

1081 Keppler, March 25, 1983 prepared testimony with
respect to qQuaiity assurance at pp. 2-3 and Attachment 2,
following Tr. 15114; Mocney, prepared testimony on remedial
soil works at p. 8, following Tr. 17017.

1082 Keppler, March 25, 1983 prepared testimony with
respect to guality assurance at pp. 2-3, following Tr. 15114.

1083 Mooney, prepared testimony on remedial soils work at
p. 7-8, following Tr. 17017. See alsc Stamiris Exhibi“ No. 93.

3084 Mooney, prepared testimony on remedial soils work at
p. 7, following Tr. 17017.

1C85  reppler, Tr. 15418.
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1086 In the case of S&W, the Resion III NRC Staff acknow=-

ledged their reputation for competence in QA and enqineering.1087

jects.

Further, th2 NRC Staff screened the specific individuals in-
volved and consulted with different NRC regional offices ccn-

cerning the competence of both the companies hired and person-

1088

nel assigned. On February 24, 1983, after making this

review, the NRC Staff approved the S&W,’Parsons team as both

sufficiently competent and independent to conduct the Midland

third party remedial work review.loRg

384 On December 9, 1982 Consumers Power received

authorization to start work on underpinning piers W12 and

1090

El2 Yet, as noted, the Staff did not approve the S&W/

Parsons team until February 24, 1983. Mr. Keppler testified,
however, that the Staff had reviewed the team and could have
approved it much earlier.logl
385. The scope of the third party soils assessment
encompasses both a review of the Midland soils design documents

and construction plans and observation of construction itself.logz

1086  yeppler, Tr. 15433-15435, 15447; Sinclair Exhibit No. 3.

1087 Keppler, Tr. 15445.

1088  eppler, Tr. 15464, 15458, 15475.

2089 Keppler, March 25, 1983 prepared testimcny with re-
spe-t to quality assurance, Attachment 1, following Tr. 15114.

1090 Keppler, March 25, 1983 prepared testimony with
resyect to quality assurance at 3. 3, following Tr. 15114.

1091 peppler, Tr. 15420.

092 Mooney, prepared testimony on remedial soils work at
p.- 6, following Tr. 17017.
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This assessment is intended to assure that (1) the design

intent is implemented; (2) construction is consistent with

industry standards; (3) the guality assurance program is satis=-
factorily implemented; and (4) construction is performed in
accordance with construction documents.m93 This review also
includes an assessment of the qualifications of soils QC inspectors
and an examination of the underpinning of the auxiliary building
and service water pump structure being done by Mergentime and
Spencer, White & Prentis.log4 Although originally scheduled to
cover at least three months, the actual duration of the review

1095

will be determined by the team itself. We have received

reports from S&W which indicate that its review is ongoing.
The review will coutinue until the team is fully satisfied.lo96
386. In February, 1983, the NRC Staff discussed with
Consuners Power the need to increase the scope of the review.lo97
Subseqguently, the scope was amended to include several specific
line items, particularly a QA overview and an assessment of
design work packages to assure bcth their accuracy and adeguacy
before the packages are submitted to the NRC Staff for their

review and approval under the Work Authorization Procedure.lo98

W 1d.; Mooney, Tr. 17233.

1094 Mouney, Tr. 17247, 17336; Mooney, prepared testimony
on remedial soils work at pp. 11-12, following Tr. 17017.

1095 Mooney, Tr. 17225; Mooney, prepared testimony on
remedial soils work at pp. 11-1X, following Tr. 17017.

e Id. See pararaphs 421-423 infra.

1097 Mooney, Tr. 17228.

1098 Mooney, Tr. 17249, 17252-17253, 17255-17256.
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387. There i3 continual communication ameng the
parties involved with the scils assessment. The S&W/Parsons

team holds daily meetings with Consumers Fower and Bechtlel

1099

personnel; the NRC Staff is invited tc these meetings. The

daily meetings and their results are summarized in weekly
reports, which also include a description of the activities the
teai: has cbserved, the quality documents and records reviewed,
the obsaervations made concerning work activities, and the

progress made in closing out findings or Nonconformance Identi=-

1100

fication Reports ("NIRs"). These weekly reports are sent

1101

to the NRC Staff. Through use of NIRs, the team records

its findings of work which has deviated from procedures, codes,

specifications or proper construction practices.llo2 NIRs are

held "open" until Consumers Power provides the team with a
resolution of the problem which is acceptable to the team.11°3
Only the S&W/Parsons team has authority to actually close cut
an NIR, 1104

388. As of April, 1983, the S&W/Parsons team had

already conducted extensive reviews of the remedial soils

1099 Mooney, prepared testimony on remedial scils work at
p. 13, following Tr. 17017.
1100 - .
Id. at pp. 13-14; Mooney, Tr. 17278-17279.
1101 14.
1102

Mooney, prepared testimony on remedial soils work at
pp. 13-14, following Tr. 17017.

1103 1d.

1104 yoonay, Tr. 17280-17281.
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k.1105

wor Among other things, it had examined the vertical

access shaft, the material storage area, the test facility and

1106

off-site batch piant, and QA documents. S&W/Parsons reviewers

had observed excavation, and the placing of reinforcements on

1107

Piers W-12 and E-12 and the concreting of Pier W-12. They

had reviewed underpinning druwings, procedures, related docu-

ments and the performance of Consumers Power QA/QC persocnnel

1108

involved with them. S&W's assezsment of performance of the

underpinning work is described in paragraphs 421-423 infra.

= Retraining and recertification
of coils OC inspectors

389. Another measure undertaken by Applicant in re-
sponse to the August 26, 1982 and September 2, 1982 meetings
with the NRC Staff wa:z the commitment to retrain and recertify
all soils QC inspectors.uo9 Region III inspectors conducted
an inspection of the QC recertification process in September of
1982 and determined that there were probhlems with the manner in
which the examinations for certification were being administered.

The inspectors also observed that a QA examiner was using a

controlled copy of a Project Quality Centrol Instruction ("PQCI")

1105 Mooney, prepared testimony on remedial soils work at
pPp. 2, 12-13, following Tr. 17017.

1106 14.

1107 1d.

1108 1d.

1109 » : .
I¢. at p. 15; Wells, prepared testimony on quality

assurance at ©. 4, following Tr. 18027.
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which differed from another controlled copy of the PQCI which
was obtained from the QC records vault.lllo
380. On September 24, 1982, Region III issued a
confirmatory action letter which was the oulmination of Staff
review of the administration cf oral examinations and which
included commitments for the recertification process.1111
Consumers Power's commitments included the issuance of a stop
work order for virtually all work on remedial soils with some
exceptions, e suspension of all examinations relating to
remedial soils QC inspector requalifications, the decertifica-
tion of all remedial soils QC personnel previously certified,
the establishment of a retraining program for all QC personnel
who fail the recertification exams, and the development of a
written examination for all remedial soils QC recertifica-
tions.1112 while the recertification program was first admin-
istered only in the soils quality organization, the program has
since been extended to apply to all QC personnel. Mr. Wells
testified that all QC personnel certified to the inspection
plans which support soils work have already been subject to the

upgraded program.1113

1110 R. Cook, Gardner, Landsman and Shafer, March 25, 1983
prepared testimony with respect to guality assurance, Attachment
1b, following Tr. 14374.

1111 14.

3112 1d. The remedial soils work which was not subject to
the stop work order was the continuous activity such as main-
tenance of the freeze wall.

1113 Wells, prepared testimony on qQuality assurance at pp.
4-5, following Tr. 18027.
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3. Quality Improvement Program

391. Mr. Mooney of Consumers Power described the
separate Quality Improvement Program ("QIP") established for
the soils prcject at the site.1114 The QIP is a means used by
management to stress qguality improvement to workers and crafts-
people and toc provide measurements and recogaition of auality
improvement.1115 The program was originally began for Bechtel
craftspeople in November 1981. In September 1982, a separate
QIP was established for the soils project. The program is
intended to instill in workers the attitude of doing the job
right the first time, to measure worker performance, to recog-
nize quality performance, and to encourage suggestions for

improvements.1116 Mr. Rutgers was of the opinion that the QIP

has resulted in improved performance at the plant.1117

1114 Mooney, prepared testimony on remedial soils work at
pp. 19-20, following Tr. 17017.

1115 Mooney, Tr. 17078-17082; Rutgers, Tr. 18656-18657;
see also Shafer, Tr. 16729-16731.

In his prepared testimony, Dr. Landsman criticized
the upper management of Consumers Power for not playing an
active role in conveying principles of quality assurance to the
working level construction staff so as to insure that QA princi-
ples were being properly carried out. R. Cook, Landsman,
Gardner and Shafe:r, October 29, 1987 prepared testimony at
pp. 5-6 and Attachrment 8, following Tr. 11344. We do not find
support in the record upon which we can reach s.uch a conclu-
sion.

1116 mooney, Tr. 17078-17082; Rutgers, Tr. 18654-18657;
see also Shafer, Tr. 16729-16731.

1117 putgers, Tr. 18113-18114.
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F. Quality Plans

392. MPQP-1 and MPQP-2 are the Midland Plant quality
plans which describe the basic QA program controls to be applied
to items and activities associated with the remedial soils work
and underpinning activities at the plant site. The scope of
MPQP-1 and MPQP-2 covers SWPS underpinning work, Auxiliary
Building underpinning work and work in the feed water isolation
valve pit areas. The plans also apply to both safety related
and non-safety related remedial soils activities.1118

393, MPQP-1 provides a detailed written description
of the application of Applicant's and Bechtel's QA programs to
the work performed by the two underpinning subcontractors at

1119 The

the plant site without their own Nuclear QA program.
plan describes the principal QA management organizations at the
pl nt site, details the interface between these organizations,
and defines their QA functions. Detailed implementation pro=-
cedures developed under Applicant's general QA program to cover
all phases of the underpinning work are also referenced where

applicable in the text of MPQP-I.IIZO

3118 Cilray, October 29, 1982 prepared testimony relative
to the quality assurance program for underpinning activities at
pp. 1-2, 4, following Tr. 16854.

1119 Bird, prepared testiminy on quality assurance at p. 7,
following Tr. 16975; Landsman, Tr. 16899, 16921-16924. Under
existing Consumers rower and Bechtel Topical Reports each sub-
contractor at the plant site is required to ha'~ such a QA plan.
Landsman, Tr. 16919-16920. The two main underpinning subcontrac=-
tors at the plant site without their own QA plans are Mergentime
and Spencer, White and Prentis. Landsman, Tr. 16875, 16924.

3350 Bird, prepared testimcny on guality assurance at p.
7, following Tr. 16975; Bird, Tr. 16976-16977.
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394. MPQP-2 aocuments Applicant's overall commitment
that remediel soils work and activities be covered by QA program
contrecls previously approved by the NRC in existing Consumers
Power and Bechtel Topical Reports. The plan spe:ifically
provides that MPQAD will review and assure that design docu-
ments, procurement orders and implementing procedures contain
appropriate quality requirements and that work activities
include adeqguate inspection plans and are properly audited to
verify that they are correctly being carried out. MPQP-2 also
contains the commitment to have prior Region III concurrence
before any soils work is excluded from QA program coverage.
Additionally, the scope of MPQP-2 was written to be consistent
with the requirements of this Licensing Board's April 30, 1982
Ordet.1121

395. Drafts of MPQP-2 and MPQP-1, Rev. 3, were coor-
dinated with the NRC prior to Jssuance.1122 Initial responsi-
bility for reviewing MPQP-1 and MPQP-2 at the NRC was assigned
tc Dr. Ross Landsman, Region III inspector for Midland Plant
underpinning activities and Mr. John W. Gilray, principal QA
Engineer in the Office of Nuclear Reactor Regulation. Upon
completion of their initial review, Dr. Landsman and Mr. Gilray

found the plans to be conditionally acceptable. Revised drafts

of MPQP-1 and MPQP-2 incorporating the Staff's acceptance

1121 Giiray, October 29, 1982 prepared testimony relative
to the qguality assurance program for underpinning activities at
pPp. 2, 4-5, following Tr. 16854; Bird, prepared testimony on
guality assurance at p. 8, following Tr. 16975.

1122 Bird, prepared testimony on quality assurance at pp.
8-9, following Tr. 16975.
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conditions were submitted by Applicant to the NRC for approval
on August 9, 1982. Revision 3 of MPQP-1 ana the original issue
of MPQP-2 received unconditional NRC Staff approval on Septem=-
ber 16, 1982, 1123

396. Applicant has revised MPQP-1 and MPQP-2 from
time-to-time to ensure that they remain current. The latest
revisions of the plans are contained in MPQP-1, Rev. 5 and

1124

MPQP-2, Rev.1 Responsibility for reviewing revisions to

the plans subseguent to MPQP-1, Rev. 3 and MPQP-2, Rev. O has
rested with Dr. Landsman and Mr. Wayne D. Shafer of NRC Region

1125

I11 Dr. Landsman and Mr. Shafer testified that they have

reviewed all subsequent revisions to MPQP-1 and MPQP-2, includ-

4123 Gilray, October 29, 1982 prepared testimony relative
to the quality assurance program for underpinning activities at
pp. 2-3, following Tr. 16854.

Approval was obtained from the Office of NRR and is
¢-ntained in Chapter 17 of Supplement No. 2 of the Midland SER,
Staff Exhibit No. 14 dated October 1982 (NUREG-0793). 1d. at

P 3.

1124 Gilray, Landsman and Shafer, March 25, 1983 prepared
testimony with respect to the quality assurance program for
underpinning activities at p. 2, following Tr. 16859; Shafer
Tr. 16861.

In addition, Applicant has submitted a draft copy of
Revision 6 to MPQOP-1 to the NRC for its review. See Consumers
Power Exhibit No. 44.

1125 Gilray, Landsman and Shafer, March 25, 1983 prepared
testimeny with respect to the guality assurance program for
underpinning activities at pp. 2-3, following Tr. 16859.

Revisions are approved under the NRC and Consumers
Power work authorization procedures. Bird, prepared testimony
on quality assurance at ». 9, following Tr. 16975. Witness
Shafer stated that Mr. Gilray at NRR will no longer review
future changes in MPQP-1 and MPQP-2 unless such changes also
result in a change to Applicant's Topical Report. Shafer, Tr.
16861.
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ing the then most recent revisions, MPQP-1, Rev. 5 and MPQP-Z,
Rev. 1, and have found them tc be ncceptable.1126
397. According to Dr. Landsman, the NRC Staff relieves
that MPQP-1 and MPQP-2 contain all the necessary language to
provide adequate QA plans for the underpinning and remedial

soils activities at the Midland Plant site.llz?

Mr. Gilray
testified that the NRC Staff also believes that the plans
comply with previously approved QA requirements described in
Applicant's and Bechtel's Topical Reports and in our April 30,

1982 Order.1128

Additionally, Dr. Landsman and Mr. Shafer
indicated that they have found the change in MPQF-l to document
the incorporation of QC responsibility into MPQAD to be an
improvement in the plan. Mr. Gilray added that the revision to
Applicant's Topical Report, CPC-I-A, Rev. 13, reflecting this

change is acceptable to the NRC.nz9

1126 Gilray, Landsman and Shafer, March 25, 1983 prepared
testimony with respect to the gquality assurance program for
underpinning activities at p. 3, following Tr. 16859. The one
change in MPQP-1 that Dr. Landsman and Mr. Shafer found to be
significant is the change which reflects the fact that all QC
responsibility has bean removed from the Bechtel organization
and assigned to MPQAD. This change was first reflected in
MPQP-1, Rev. 4 and has been carried over to MPQP-1, Rev. 5.
Gilray, Landsman and Shafer, prepared testimony at p. 3, follow-
ing Tr. 16854; Shafer Tr. 16863-1686€.

il Landsman, Tr. 16871. See alsc Gilray, Landsman and
Shafer, March 25, 1983 prepared testimony with respect to the
guality assurance program for underpinning activities at p. 3,
following Tr. 16859.

1128 Gilray, October 29, 1982 prepared testimony relative
to the quality assurance program for underpinning activities at
pp. 4-5, following Tr. 16854.

1129 Gilray, Landsman and Shafer, March 25, 1983 prepared
testimony with respect to the quality assurance program for
underpinning activities at p. 3, following Tr. 16859.
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398. Based on the foregoing findings, we conclude .
that, as written, MPQP-1 and MPQP-2 contain sufficiently de-
tailed QA instructions for the two underpinning subcontractors
without their own Nuclear QA plans at the Midland Plant site.
The Board finds reasonable assurance that Applicant has ade-
quately instituted QA program coverage for all remedial soils

activities and underpinning work at the Midland Plant.113o

G. Assessment Of Recent Remedial
‘Soils Work Implementation

399. Beginning in the summer of 1982, the NRC Staff
authorized work preliminary to the actual underpinning work for
the Auxiliary Building. On December 9, 1982, the Staff author=-

ized Consumers Power to begin excavation work for the installa-

1131

tion of piers W12 and El2. Mr. Keppler relied upon the

recommendations of Dr. Landsman and the Midland Section in
releasing this soils work.llaz
400. The NRC Staff and S&W both concluded that the
underpinning work authorized on December 9, 1982 was satisfac-
torily performed. As a result, the Staff has authorized further

underpinning work to continue.1133 Dr. Landsman testified that,

Ao See December €, 1979 Modification Order at pp. 3-4;
April 30, 1982 Order at pp. 15-16, 21.

13 Mooney, prepared testimony on remedial soils work at
p. 21, following Tr. 17017.

1132 peppler, Tr. 15310, 15293-15294.

1133

See Mooney, prepared testimony on remedial soils work
at pp. 21-24, following Tr. 17017; see also paragraphs 121-422
infra.
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although he is concerned with the performance of soils QA
management personnel, he believes Mergentime and soils QC
personnel are doing a satisfactory job on the underpinning

work.1134

Dr. Landsman reached this conclusion even though the
Staff had concluded that Consumers Power's performance in soils
remedial work had declined during the period of the SALP III

n1133 Moreover, the Staff

appraisal and was rated a "lcw three.
has not discovered any problems with the performance of the
underpinning work significant enough to warrant a recommenda-
tion to Mr. Keppler that remedial soils worl. should be halted.1136
401. Mr. Mooney of Consumers Fower testified that he
believes implementation of remedial soils work has been improv-
ing since mid-September 1982. Likewise, Mr. J. Cook concluded
that implementation of the remedial soils program has been

1137 Nevertheless Consumers Power has taken seriously

successful.
the recent negative comments of the Staff in the SALP IlI

report and is committed to performing the remedial soils work

1134 | .ndsman, Tr. 16904-15905, 16920.

1135 Staff Exhibit No. 24 at p. 1; R. Cook and Landsman,
Tr. 20658-20663.

1136 yeppler, Tr. 15321-15323; Shafer, Tr. 16550; R. Cook,
Gardner, Landsman and Shafer, March 25, 1983 prepared testimony
with respect to guality assurance at p. 5, following Tr. 14374.

We note that Consumers Power received a Category III
rating for the scils area in both the SALP II and SALP II1
reports. These reports are discussed in paragraphs 539-547
infra. The specific incidents supporting the rating have been
drawn to our attention, and we have considered them in reaching
our conclusions.

1137 Mooney, Tr. 17120; J. Cook, Tr. 18414-18415.
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1133 In the following

to a level satisfactory to the Staff.
section, we address specifically recent incidents which have
taken place *n the remedial soils area and which are relevant
to the SALP III report period.

H. Specific Quality Incidents Eacountered In
Remedixl Soils Work Since December 1982

402. We heard eviderce concerning a number of incidents
related to the 1emedia. socils work which occurred during 1983.
We also received into evidence S&W's first written assessment
of the underpinning work. These matters are described beiow.
We find that none of the incidents refaerred tc present a safety
concern and that the matters have all been satisfactorily
resclved. We further find that the first S&W written appraisal
was quite positive. Accordingly, we are of the opinion that

soils remedial work can continue with NRC Staff approval.

1. Violation of hold tags

403. Dr. Ross Landsman raised a concern with the by~

1139 Adjacent to

passing of hold taés in the underpinning work.
the access shafts near the feedwater isclatio.. valve pits and
under the turbine building, there are drifts (horizontal tunnels)
whi~h act as access ways to permit excavation of materials and

1140

movement under the turbine building. The surface at the

top of the drifts is not smooth because of the use of air

1138 See paragraph 547 infra.
113¢

Landsman, Tr. 16692-16693.
1140

Mooney, Tr. 17402-17404.
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hammers to remove the turbine building concrete mud slab.

Plates are bolted to the tors of the drifts and these plates

were installed according to in-plant Hilti-bolt specificat’ons.

Because of the rough surface, these specifications are inappro-

priate for underground work, and mores than a 1/16-inch gap

between tre plate and the concrete resulted in many piaces.

This resulted in conditions which did not conform tc the specifi-

cations as written, and when QC personnel did an inspection

they attached hold tags to the platos.1141
404. Workers who had been using the drifts for several

weeks prior to the inspection walked through the drifts after

the hold tags were in place and began working. By walking

through the tunnel, they had, in effec:, technically by-passed

1142 These hold tag violations occurred on May

the hold tags.
9, 1983. The field soils organization ("FSO") immediately
stopped work informally and sent 53 workers home that day. On
May 10, 1983, the problem vas resolved between FSO and MPQAD
and work was resumed. Stone aid Webster informed the NRC
resident inspectors of the incident.1143
405. The Board finds that the incident involving the
by-passing of hold tags in the underpinning drift is not indica~-

tive of either poor Q& implementation or poor management atti-

tude. The applicant identified the problems with the base

1141 1d.
1142 1d.
1143

Stamiris Exhibit No. 89, attaching May 13, 1983 memo-
randum from Warnick to Eisenhut; Mooney, Tr. 17337-17338.
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plates and with the by-passing of the hcld tags and promptly

rasolved these items.

2. Shallow probing

406. On February 10, 1383, construction personnel
were performing a shallow probing operation to the north of the
service water pump structurc.1144 The purpose of the probing
was to locate buried utilities. Becaure a mudmat which had
been poured adjacent to & Q duct bank obstructed the search, it
had to be removed from the search area. The mud mat was physically
attached to the duct bank because of the way the concrete hacd
been poured. In order to separate the mudmat from the duct
bank, a workman with a pneumatic drill had to drill a straight
line of 14 holes in the mud mat at the line of connection to
the duct bank so that the mud mat could be broken free of the

1145 During this drilling process the

duct bank and removed
workman failed to maintain the drill, which was hand held, in a
puerfectly vertical orientation. The very presence of the
concrete mudmat prevented the workman from seeing the bottom
corner of the duct bank below and adjacent to the mud mat.
Because of the drill's offset from the vertical, the hand-held
drill nicked the bottom edge of the duct bank in 14 different

114¢

locations. Since Q concrete is a different color from

114¢ heeler, Tr. 11410.

1145 Landsman, Tr. 14725; Wheeler, Tr. 18833.

2305 See Stamiris Exhikit No. 54. See also Wheeler, Tr.
18833-18834.
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non-Q concrete, the mistake became apparent as soon as the duct
bank was exposed.
407. On February 14, Consumers Power issued NCR

number FSO0-050 with respect to this incident.1147

Applicant's
witness on this subject characterized the work resulting in the
drilling of the duct bank as somewhat careless. NRC Inspector
Ross Landsman indicated that the root cause of the nonconformance
was lack of attention to detail on the part of the workers.1148
Mr. Mooney testified that conduit was not exposed as a result

of this incident.1149

3. Jacking of the FIVP

408. Dr. Landsman expressed concerns during 1982 that
the existing grillage support system would not hold the full
weight of the feedwater isolation valve pic ("FIVP") and that
the rock anchors which attached the grillage assembly into the
roof of the FIVP were inadeguate. One of his major concerns
was whether the weight of a concrete mudmat attached to the
undersides of the FIVPs had bee:n considered in the design of
the support system. He alsc contended that Consumers Power
resisted the NRC's recommendation for jacking the FIVP for a
year because following the recommendation would delay Consumers

Power's construction schedule.llso

1147 gee Stamiris Exhibit No. 54. Even though the NCR is on
a Bechtel form, because MPQAD is totally integrated, the form was
prepared and submitted by the App.icant. Landsman, Tr. 14727.

1148 Landsman, Tr. 14731.

1149 Mooney, Tr. 17175-17176.

1150 Landsman, Tr. 14632-14634.
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409. Concerning the disagreement between Consumers
Power and the NRC as to whether or not to do a load test, Mr.
Mooney of Consumers Power testified that Consumers' was not
motivated by a concern for schedule, but rather that Consumers
Power was concerned that lifting the FIVP might detune the
support system, which had been adjusted after the prior load
test t» even out loads. Detuning would mean that each bolt

1151 Mr. Wheeler

would no longer carry its specified load.
testified that the jacking of the FIVP that was originally done
in June of 1981 was for a greater load than what was done in
the second proof load jacking required by the NRC Staf ™ which
took place after Consumers Power had completed modifications to
the support system. Mr. Wheeler testified that, since the
second proof load jacking was done to a value less than the
original jacking, it was unnecessary. Moreover, Mr. wheeler
confirmed that Consumers Power had been reluctant to do the
second jacking because of the possibility that it might detune
the support system that had been modified.llsz
410. Mr. Mooney recalled that the disagreement as to
whether to do the second jacking and how much load to use
lasted possibly a couple of months. He said tnat vr. Landsman
was concerned that the load should be increased to include the
load of a mud mat attached to the FIVPs. Consumers Pcwer took

the position that the mud mat would be broken off during the

excavation and that the support system would never experience

1131 Mooney, Tr. 17145.

1152 yneeler, Tr. 18879-18883, 18861.
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the load of the mud mat. The NRC Staff did not accept Consumers
Power's positicn and Consumers Power agreed to perform the FIVP
load test.1153
411. Dr. Landsman discussed two items of concern that
were encountered during the seccnd jacking of the FIVP. The
first item conccerned cracking of the top slab of th2 FIVP
during the jacking. The second matter involved a concern that
the subcontractor which was recording data during the jacking
had waited the wrong amount zf time after the jacks were re-

1154

leased t¢ record the data. One crack in the FIVP exceeded

the alert level,1155

and as a result, the consultant, Construc-
tion Technology Labs ("CTL"), was notified. Dr. Corley of CTL,
as required by the crack monitoring specification, reported to
Bechtel within 1/2 hour after inspecting the crack as to whether
Bechtel could resume construction. His recommendation was
affirmative. The consultant also prepared a report to Consumers
Power dated February 19, 1983 which was supplied to the NRC.1156
Consumers Power followed the procedure which was required as
part of the crack monitoring program for the FIVP. CTL made
recommendations concerning the cracking and identified the
probable cause as increased load associated with a locked

hanger at the roof of the FIVP for Unit 1. Minor cracking

occurred in Unit 2 of the FIVP but it was in different loca-

1153 Mooney, Tr. 17143-17145.

1154 | .ndsman and R. Cook, Tr. 14636-14640.
1155 Mooney, Tr. 17145-17146, 17020.

1156

Landsman, Tr. 14641-14642.
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tions from the cracking in Unit 1 and was believed to be caused
by residual stress.1157
412. With regard to the NRC Staff's contention that
data was not recorded within the proper time period, Mr. Mooney
testified that data was required to be taken within one hour of
release of the jacking. The subcontractor had taken the data
five minutes after the release. Accordingly, Mr. Mooney believed
that the procedures had been properly followed. In response to

a request by Mr. R. Cook, data was also taken later.llsa

4. Pier 11 West load test

413. A load test was planned for Pier 1l West for the
purpose of confirming the design parameters that had been
assumed for the auxiliary building permanent underpinning

wall, 2359

Carlson stress meters were to be used to measure the
load on the pier. In the course of preparing for and undertak-
ing the load test, three different issues arose. The first of
these was a problem with the interface between two different
POCls. The second issue related to the transfer of information
from one PQCI to a revised PQCI. The third matter had to do
with the load test itself and the inability to transfer the
full load to the bottom of the pier.

4l14. With regard to the first of the three issues,

Mr. Robert Wheeler of Consumers Power testified that he was at

1157 Mooney, Tr. 17018-17021, 17146-17148.
1158 Mooney, Tr. 17150-55.
1159

Landsman, Tr. 14664-~14666.
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a meeéing in Glen Ellyn on April 20, 1983 with members of the
Region III Stafi. During this meeting, he received a telephone
call from someone at the site. The caller informed him that
there was a potential problem with PQCIs related to the Carlson
stress meters. Mr. Wheeler instructed the caller to discuss
the matter with MPQAD and to call him back if there was a

problem.llso

Dr. Landsman knew of the potential problem with

the PQCIs at the time of the Glen Ellyn meeting on April 20,

1983. At hearings, he criticized Mr. Wheeler and other Consumers
Power's employees who were present at the meeting for not

informing him of the problem at the meeting. Dr. Landsman

acknowledged that he did not inquire of them as to the PQCI

problem because he was testing to see whether they would velun- -

1161

teer the information. Mr. Wheeler testified that he did

not believe he had an obligation to inform the NRC staff of the

1162 Dr.

potential problem at the April 20, 1983 meeting.
Landsman had indicated tc Consumers Power employees that they
should have all necessary information available before relaying
it to the NRC Staff in order to avoid misunderstandings in the

1162

soils area. Mr. Wheeler bel:eved he did not have adeguate

information at the April 20, 1983 meeting to convey to the NRC

stage 1164
1160 yheeler, Tr. 18786-18787.
1161 | .ndsman, Tr. 16792-16793, 16832-16833, 16694-16695.
1162 heeler, Tr. 18786-18787.
1163 | andsman, Tr. 16519-16520.
1164

Wheeler, Tr. 18786-18787.
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415. The next day at the site. Mr. Whe:ler followed up
on this matter at a morning staff meeting. He was informed that

the concern had been resolved and determined that there was no

1165

need to report the matter to the NRC Staff. The concern had

been that there were two PQCls, one relating to the pouring of the
pier itself and the other relating to the Carlson meters, each of

which included the requirement that the other one be closed out

1166

first. The matter was resolved by modifying the PQCI related

to the Carlson meters. This modification was done by issuing a

new PQCI for the meters and discontinuing the old one.l167

416. During that same week, Consumers Power sought

authorization from the NRC Staff to start the load test.1168

Mr. Mooney discussed the load test with members of tra Region
111 Staff and, in response to a gquestion from Mr. Warnick

concerning testing of the instrumentation, Mr. Mooney replied

that to the best of his knowledge there were no problems.1169

Following this conversation, Mr. Mooney ordered that a complete

review of 211 documentation associated with Pier 1l West be

1170

undertaken. This review found no problems. The Pier 11

West load test was begun on April 25, 1983.1171

1165 1d.
1166
Mooney, Tr. 17180-17181; Wneeler, Tr. 18788.
1167 Mooney, Tr. 17181.
1168 Wheeler, Tr. 18304.
1169  Mooney, Tr. 17179-17180.
1170 Mooney, Tr. 17180.
3173

Mooney, Tr. 17356.
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417. On or about Ma~ 5, 1983, the NRC Staff reguested
that Consumers Power provide all documentation for the Pier 1l
West load test. In gathering the information for the Staff,
Consumers Power QA discovered the second concern with the
Carlson PQCIs. Signatures and information had been improperlv
transferred to the Carlson meter inspection record which was
revised as a result cf the April 20, 1983 discovery of the
earlier PQCI interface problem. Consumers Power on May 5, 1983
immediately informed representatives of the NRC Staff concern-
ing the problem discovered with the transfer of information to
the revised PQCI and inspection record.1172

418. The third issue referred to the locad readings
oktained from the Carlson stress meters. Consumers Power
attributed the problem with transferring the full load to the
bottom of the pier to a problem with the anti-friction system

1173

not working properly. Rather than conducting a second pier

load test, Consumers Power chose to resolve the problem by
reanalyzing the auxiliary building using a parametric study

1174

with 1/2-inch feor the differential settlement. On the

basis of that analysis, Consumers Power has concluded that the

1172 Mooney, Tr. 17356; Wheeler, Tr. 18910-11. See also
Wells, Tr. 18646-18647; Mooney, Tr. 17181. Mr. Wells and Mr.
Mooney testified that a QC inspector was temporarily suspended
for retraining due to a violation of procedure in transferring
information on the inspecticn record for the load test Carlson
gauges.

1173

Mooney, Tr. 17162.

1174 mooney, Tr. 17162-17163, 17170.



-283-

building could undergo that amount of differential settlement
and yet not be structurally compromised.1175
419. We find that Consumers FPower acted reasonably in
dealing with the three concerns which arose relating to the
Fier 11 West load .est. These three incidents do not evidence
poor management attitude or an unwillingness to communicate
with the NRC. Rather, we find that Mr. Mooney and Mr. Wheeler
were careful to inform the NRC Staff of matters of concern
about which they had complete information. In addition, Appli=-

cant discovered these problems and responded guickly and appro-

priately to them.

S, EPA wings

420. Prior to starting the underpinning work, instru-
mentatior was installed to mcnitor movements of the auxiliary
building. During the time in which Consumers Power was at-
t-mpting to obtain base line data, the readings indicated that

the electrical penetration area ("EPA") of the auxiliary build-

2473 1d. See also Region III OSC Inspection Report 50-329/
83-13 and 50-330/83-14, dated October 25, 1983, pp. 6-7. This
inspection report indicates that the item concerning the pier
load test "remains open pending the licensee's final design and
a subseguent audit of the calculations and new remedial fixes."
On September 14 and 15, 1983, the NRC and its consultants
audited the revisec calculations for the design adeguacy of the
auxiliary building reflecting the results of an underpinning
pier icad test. A recent Board notification from NRK states
that additional information received by the NRC during this
audit "calls into guestion the validity of the assumptions upon
which the Staff's acceptance of the underpinning design was
based." The information is presently being reviewed by NRR.

See Board Notification Regarding Midland Auxiliary Building
Underpinning (BN 83-174) from Thomas M. Novak, dated November 21,
1983.
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ing was risinq.n76 Dr. Landsman testified that the NRR staff

and its consultants believed that the base line data recorded
was accurate and attributed the recorded upward movement of the
EPA to temperature variations between the inside and the out-

1177

side of the building. Mr. Mocney testified that while the

EPA wings did appear t¢o rise for a sho:rt period of time, the
data trend has since reversed and the building has been perform-

ing as predicted.1178

I. S&W's assessment of under=-
pinning work

421. In April 1983, S&W issued a report of the results
of their independent assessment of the first 90 days of under-

1179 S&W concluded that the

Pinning work at the Midland site.
underpinning work was performed in accordance with design
intent and that the guality of the work was in keeping with the
standards defined by Project documents. In addition, the S&W
report indicates that scils MPQAD personnel have adegquate
qualifications, training, and ability. The MrPQAD soils group
is described as having a good understanding and appreciation of
the intent and philosphy of QA and QC, and the implementation
of inspection plans and reports 1s described as having been

satisfactorily accompllshed.llao

1176 Mooney, Tr. 17345-17347.

1177 Landsman, Tr. 14671-14674.

1178 Mooney, Tr. 17169.

1179 Consumers Power Exhibit No. 33.
1180

Id. at p. S-2.
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422. We also make note of a report issued by the NRC
Staff after these matters were considered in evidentiiry hear-
ings. By letter dated November 4, 1983, Mr. R. F. Warnick,
Director of the Office of Special Cases, transmitted to this
Board and the parties I & E report number 50-3291/83-24 (0OSC);
50-330/83-25 (0SC) together with S&W weekly reports and mianutes
of a public meeting b:tween the Staff, S&W personnel, and
Consumers ’ower representatives. This report and the attach-
ments discuss the overall sta"us of the independent assessment
of vunderpinning and remedial soils activities, as well as the
Construction Implementative Overview activities.1181 During
the meeting which was the subject of the report, S&W summarized
the independent assessment of underpinning and remedial soils
work for the period September 20, 1982 through September 30,
1983. They reported the following conclusions:

- The underpinning that has been installed is
of a very high quality.

= The Quality Assurance staff are perfcrming
as an effzctive quality organrization.

. All of the organizations involved in the
underpinning have demonstrated a positive
attitude and concern towards quality.

;- The instrumen:ation system installed to
monitor building movements adds to the
confidence in the success of the under-
pinning work.

. Both Consumers Power and Bechtel have been
responsive to the regquests and needs of the
Assessment Team.

1181 Letter from R. F. Warnick to J. W. Cook, dated Novem-
ber 4, 1983 and accompanying enclosures.
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1t Currentl' 14 of the 15 NIRs have been

closed ocut. Seven of the NIRs were related

to Specifications or Construction Proce-

dures, six were related to QA Procedures,

and two were hardware related.

From time-to-time the Assessment Team has

stated that the completions of underpinning

piers, from cacavation to load transfer,

should be accomplished in a more timely

manner. This item is still of concern to

the Assessment Team, although some improve-

ment has taken place and Quality has not

been impacted. 1182

423. We make no findings regarding the substance of
S&W's conclusions in this latter report. Nevertheless, we are
aware of the fact that S&W appears to be performing its job as
it should and that the third party reviaw for soils appears

thus far to be effective.

e [ Conclusion

424. Based on the foregoing improvements in the
remedial soils program, this Board finds that there is reason-
able assurance that the remedial soils work will be carried out
in such a manner that at the completion of construction all
construction errors significant to safety will have been defected
and corrected. Thus, we have reasonable assurance that the
soils remedial work will be completed in acccrdance with design
and regulatory requirements. In this regard, we place consider-
able reliance on Mr. Keppler's October 29, 1982 written testi-

mony, in which he states:

1182 14.
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Based upon (1) the third party assets-

ments of the plant which will be performed,

(2} the increased NRC inspection effort,

and (3) the work authorization cont.ols by

the NRC, I believe that soils remedial work

at the Midland plant may continue. 1183
We find that all of Mr. Keppler's conditions for continued soils
work have been and continue to be met. F[for the rresent, we also
find that, under the existing system of third party oversight
backed up by NRC Staff inspection and the Work Authorization
Procedure, Consumers Power is performing remedial soils work
adequately. We do not find that either the soils QA program or
its implementation is inadeguate, but we dc follow Mr. Keppler
in believing that, at present, we cannot rely on the QA program
alone to assure proper construction.1184 We acknowledge that
at some futu.e time, based upon satisfactory rperformance by
Consumers Power, the Regional Administrator may relax these
conditions by modifying or rescinding the third party overviews
and tks Work Authorization Procedure. It is also possible that,
at some later time, we may be prepared to revise our finding
regarding reliance on implementation of the QA program.

425. This record also includes extensive testimony
dealing with other gquality assurance implementation issues. We
next examine thes? other 1ssues primariiy as background to our
soi1ls QA determination, especially insofar as they support

inferences regardiny management attitude and regarding the

likelihood of proper completion of soils work.

1183 Keppler, October 29, 1922 prepared testimony with
respect to Quality assurance at p. 6, following Tr. 15111.

1304 See 1d.; Keppler, March 25, 1983 prepared testimony with
respect to Quality assurance at pp. 5-6, following Tr. 15114.
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III. THE DIESEL GENERATOR BUILDING INSPECTION

426. In the Fall of 1982, as a result of concerns
regarding recertification of QC inspectors and other concerns,
the Midland Section of the Region III Office of Special Cases
considered whether a Staff-ordered shLutdown of work at the
Midland Plant was appropriate. Concluding that it lacked
information suflicient to justify a shutdeown in the balance of
plant work, the Midland Section decided to conduct an intensive
inspection of a portion of the non-soils related work.1185
Accordingly, NRC Region IIl inspectors conducted a special in-
spection of the diesel generator building (hereinafter called
the "DGB Inspection") on October 12 - November 25, 1982, and
January 19-21, 1983. The results of that inspection were
issued in Report No. 50-329/82-22, 50-330/82-22, dated Feb-
ruary 8, 1983. The findings of the DGB Inspection resulted in
the issuance of Notice of Violation 2nd Proposed Imposition of
Civil Penalties EA83-3, dated February &, 1983 ("NOV EA83-3") 1186

427. NOV EAB83-3 included two major findings related
to the quality function at Midland. The first was the misuse
by some QC inspectors of (now obsolete) inspection documents

1187

known as In Process Inspection Notices ("IPINs"). The

1185
Tr. 14931.
1186 . : X

Keppler, March 25, 1983 prepared testimony with

respect to quality assurance, Attachments 3 and 4, following
Tr. 15114.

1187 Wells, prepared testimony on quality assurance at pp.
8-13, following Tr. 18027.

Landsman, Tr. 14940; Gardner, Tr. 14934-14935; Shafer,
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second violation cited was for a list of miscellaneous items.1188

The NRC Staff considered the results of the DGB inspection to
be evidence ot a breakdown in the implementation of the quality
assurance program.lle9

428. In responses dated March 10, June 24, and July 12,
1983, Consumers Power admitted the violations cited in the
February 8 NOV EA83-3.1190 In responding to the NOV EA83-3
items, Consumers Power identified the reasons for each viola-
tion and the corrective action proposed to address the specific
violation and the generic or programmatic implication of the

violation.1191 We dis~uss the violations in more detail below.

A. NOV EA83-3 Item A - IPINS

429. With regard to the misuse of IPINs, NOV EA83-3
indicated that supervisory quality control personnel had directed
quality control inspectors ("QCEs") to suspend in process
inspections if too many nonconformances were discovered. Upon

suspension, work was tc be returned to construction for rework.

1186 See paragraphs 430, 438-448 infra.

1189 Keppler, March 25, 1983 prepared testimony with
respect to guality assurance, Attachment 3 at p. 1, following
Tr. 15114.

1190 B. Peck, prepared tectimony, Attachment I, following
Tr. 18921; Consumers Power Exhibits Nos. 49, 51. Two of the
NOV EA83-3 items were only admitted in part. These were Items
B-l.a and B-1l.f.

1191 See Keppler, March 25, 1983 prepared testimony with
respect to guality assurance, Attachment 3 at pp. 9-10 of
Enclosure, following Tr. 15114; B. Peck, prepared testimony,
Attachment, following Tr. 18921; Consumers Power Exhibits Nos.
49, 51. See also Shafer, Tr. 15012-15018.
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In NOV EA83-3, the NRC Staff also indicated that follow up

inspections on some IPINs were closed after reviewing only the

deficieacies stated on the IPTN, thus creating the potential

for a part of some inspections to be missed or not performed.1192
430. The inspectors advised Consumers Power Company

of the preliminary results of the DGB Inspection in informal

weekly exit mcetings and in a formal NRC exit meeting on Novem=-

1193 Those meetings revealed the NRC's general

1194

ber 23, 1982.
concerns with IPINs. The Staff's concerns at that time
were two-fold: first, there was concern that because the IPIN
did not serve the purpose of an NCR, i.e., it would not be
picked up as a nonconforming item; sec~adly, there was concern
that, under certain circumstances, a QCE .ould document de¢fi-
ciencies found on an IPIN, but terminate the inspection before
completion and return the item to construction for re-work, and
thus t..ere may have been some deficiencies which were not

1195 The practice leading to the latter

recorded and trended.
roncern later became known as the "return option."

431. Consumers Power promptly tocok significant actions
to alleviate the then recognized problems with IPINs. The

return option was discontinued on site by the Project Field

1192 Keppler, March 25, 1983 prepared testimony with
respect to gquality assurance, Attachment 3 at p. 2 of Encloloure
and Attachment 7, following Tr. 15114; E. Peck, prepared testi-
mony, Attachment 1, following Tr. 18921.

1193 Shafer, Tr. 15075; Wells, prepared cestimony on
quality assurance at pp. 9-10, following Tr. 18027.

1194  yells, Tr. 18182.

1195 gells, Tr. 18183-18184.
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Quality Control Engineer, E. Smith, through a letter, dated

November 19, 1982, sent to all QCEs.1196

This letter, in
effect, mandated that QCEs complete all inspections once begun
and that IPINs identify all deficiencies found, thus addressing
the most prominent part of the Staff's then expressed concerns
with IPINs.ll97 Although an NRC inspector doubted that Mr.
Smith's direction had been received by all persons on the
field, the concern abcut incomplete inspections was as a prac-
tical matter eliminated by Consumers Power's halt of balance-of-
plant safety-related work in December, 1982. Consumers Power
communicated the wcrk stoppage to the NRC Office of Special
Cases on December 2, 1982.1198
432. James Meisenheimer terminated the use of IPINs
in soils work by the issuance of a memorandum, dated Decem-
ber 13, 1982, thereby demonstrating that IPINs in the soils
area were specifically addressed prior to January, 1983.1199
Prior to the issuance of the December 13th memorandum, Mr.
Meisenheimer's group reviewed the use of IPINs in the soils
area and did not find any problems in the way they had been

1200

utilized since the start of remedial soils work. Mr.

Meis~enheimer based his decision to discontinue IPINs on a

1196 Consumers Power Exhibit No. 36.
1197 Gardner, Tr. 16271-1.6272.
1198

Keppler, March 25, 1983 prepared testimony with
respect to gquality assurance at p. 4, following Tr. 15114.

4108 Consumers Power Exhibit No. 52; see also Consumers
Power Exhibit No. 53.

1200  yeisenheimer, Tr. 19639-19640.
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desire for conservatism; since there was no need for both the
IPIN and NCR processes, and since there was concern over the
use of IPINs in the balance of plant, he did not want to worry
about the use of IPINs when remedial soils work recommenced
later that month.1201

433. Only shortly before formal discussions of the
DGB Inspection findings were held at the enforcement conference
on January 18, 1983, did Consumers Power Company become aware
of the Staff's specific concern that IPIN practices could

1202

result in missed inspections. The identification of this

IPIN 1ssue as a special concern to the Staff occiurred the day
of the DGB Inspection findings by senior I&E management.1203
After the January 18 discussions, Mr. J. Ccok directed Roy
Wells to start an investigation to determine how IPINs were

being used,1204 and Mr. Wells formally terminated the use of

|
before the enforcement ccnference and was based upon a review
1205

IPINS for all non-soils related work on January 25, 1983.
434. Mr. Wells specifically directed the IPIN task

force to review QC inspection procedures (focusing on the IPIN

process), to Jetermine how inspectors had been implementing the

pro-edures in practice, to determine what management instruc-

1201 Meisenheimer, Tr. 19697.

1202 Wells, prepared testimeny on quality assurance at pp.
9-10, following Tr. 18027.

1203 5 cook, Tr. 18273.

1204 Wells, prepared testimony on guality assurance at
p. 11, following Tr. 18027.

1205

Id. ot pp. 12-13; Consumers Power Exhibit No. 38.
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tions had been issued regarding the use of IPINs, and to sum-
marize the effects that the use of IPINs had or may have had on
the inteygrity cof the inspection process.1206 {The task force's
findings are fully described in Consumers Power's response to
Nov Eas3-3.1497)

435. The task force determined that the return option
was a process in which, if a QCE conducting an initial inspec-
tion determined that parts or components covered by a given
inspectiois activity had a large number of nonconforming condi-
tions, the QCE had the option of terminating the inspection
before completing the activity and returning the hardware to
construction for rework after all observed deficiencies were
documented on an IPIN. The task force concluded that the
return option, by itself, would not have resulted in a missed
inspection, so long as the QCE engaged in closing out the
Inspection Record ("IR") followed the written procedure by
satisfying himself that all items included in the activity, but
not encompassed by the IPIN, were in fact inspected (either
personally or by the QCE originating the IPIN). Some QCE's
(not more than 10% of those the task force contacted) lacked a
full understanding of the requirement to satisfy themselves
that all items on an activity had been fully inspected before

closing that IR activity with an IPIN.IZO8 This misunderstand-

1206 I1d. at pp. 1l1l-12.

1207 See B. Peck, prepared testimony, Attachment 1,
following Tr. 18921.

1208 B. Peck, prepared testimony, Attachment 1 at pp.
Al-7, following Tr. 18921.
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ing may have been induced in part by the fact that the IPIN
procedures failed to specify how the return option should be
handled, either initially or in closing out IR activitles.lzog
436. As a recsult of the task force's findings, Con-
suners Power Company commiited to extensive corrective actions.
All QOCEs will now be explicitly instructed in this recertifica-
tion training to complete all inspections and document alil
conditions observed on NCRs. Consumers will also perform a
100% verification of all past QC inspections which inveolved an
IPIN, regarcdless of whether or how the IPIN was dispositioned.lZIO
437. In May, 1983, Consumers Power Company directed
its effort at resolving the Staff's specific concerns with past
IPINs to the soils area. Soils QA personnel questioned all
soils QCEs remaining on site concerning tle use of the return
option. They determined that even though some QCEs had used
the return optiocn, the practice of socils QCEs had been to
perform a 100% reinspection of the inspection attribute after
an IPIN had been generated.lz11 QA in any event performed a
100% reinspection of IRs with IPINs (where attributes were
accessible). Beczuse a large majority of soils work has been
1212

subject to QA overinspection, the NRC has allowed Consumers

Power to take credit for reinspection where there has been a

4400 . gee 1d. at p. Al-l.

1210 Wells, prepared testimony on quality assurance at pp.
12-13, following Tr. 18027.

1211 Meisenheimer, Tr. 19645,

1212 Meisenheimer, Tr. 1969€.
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100% QA overinspection and the records show that all of the

1213 As a result of these

work was overinspected and completed.
efforts, Consumers FPower Cormpany has determined that there was
no work relating to soils in which IPINs were misused such that
a partial inspection was done and the reinspection missed

inspecting some activities not encompassed by the IPIN.1214

B. NOV EA83-3 Item B - Other
DGB Inspection Findings

438. Bruce FPeck and valter Bird of Consumers Power
presented testimony concerning Consumers Power's response to
Item B of the NOV. A panel of NRC staff witnesses also testi-
fied concerning the miscellaneous items of the DCB inspection.
However, the NRC Staff at the time when they testified had not
yet finalized their response to the Applicant's response to
NOV EAB3-3, 1413

439. Since Consumers Power admitted fully all but two
examples of the violaticns cited in Item B of the NOV many of
these issues were not explored at all on cross-examination.
However, certain of the issues were discussed in detail. These
iteme include the following: 1) the 16,000 inspection backloqg,
2) the DCB exhaust system, 3) Armor stone for the perimeter
dike, and 4) the use of field change notices ("FCNs") and field

change requests (FCRs") in place of the use of nonconformance

reports ("NCRs").

1213 Meisenheimer, Tr. 19703.
1214 Meisenheimer, Tr. 19654.
1215

Gardner and Shafer, Tr. 1439%-14400.
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; Inspection backlog

440. In the cover letter to NOV EA83-3, Mr. Keppler
referred to a backlog of almost 16,000 inspections. The letter
indicated that this backlog resulted from management not schedul-
ing inspections in a timely and efficient manner.1216

441. In response to the Staff's concern about the
backlog of inspections, Consumers Power reviewed the status of
inspectior. records. The results of this review were documented

1217

in Consumers Power's response to NOV EA83-3. The review

disclosed that approximately 16,000 inspection records remained
open, but only in about 1,200 of these cases was work ready for
further inspection. Therefore, the actual backlog of uncom=-
pleted inspections was 1,200.1218 Mr. Bird testified that this
analys.s of the open inspection records would probably not have
been available to the Staff prior to the submittal of the NOV
EA83-3 response.1219 Moreover, Mr. Bird testified that he did
not consider the actual backlog of 1,200 inspections to be un-

1220

usual. Staff testimony did not dispute this conclusion.

2. DGB exhaust muffler system

442. Item B-2.a of NOV EAE3-3 cited Consumers Power

for failure to indicate material identity of the installed

2216 Keppler, March 25, 1983 prepared testimony with respect
to guality assurance, Attachment 3 at p. 1. following Tr. 15114.

dd B. Peck, prepared testimony, Attachment I at p. A2-3,
following Tr. 18921.

1218 4y
121%  pird, Tr. 19046-19047. See also Bird, Tr. 19058-19059.
1220

Bird, Tr. 19019.
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muffler saddle supports and plates for the DG exhaust system in

design drawings and specifications.lz21 In its March 10, 1983

response to this item, Consumers FPower stated that the noncon-
forming condition was indeterminate and that further informa-
tion was being requested from the vendo::s.l‘zz2 In its June 24,
1983 response, Consumers Power stated that new information had
just been received from the vendor and was being evaluated.1223
On July 12, 1983, the Applicant admitted this violation and
explained the reasons for the violation and the corrective
action which was planned.lzz4
443. Mr. R. Cook stated that he and other members of
the NRC believed the first response to item B-2.a was inappro-
priate because they were of the opinion that adegquate informa-
tion was available to Consumers Power to respond fully in the

1225

March 10, 1983 letter. Mr. Peck explained that the delay

in responding to this item c¢f concern resulted from the fact
that Consumers Power had to research the documentation of two

levels of subsuppliers in order to develop its response.1226

1221 Keppler, March 25, 1983 prepared testimony with
respect to quality assurance, Enclosure to Attachment 3 at p.
5, following Tr. 15114.

1222 B. Peck, prepared testimony, Attachment 1 at p.
A2-19, following Tr. 18921.

1223 Consumers Power Exhibit No. 49, Attachment 1 at p. 4.
1224 Consumers Power Exhibit No. 51, Attachment 1.

1225 . cook, Tr. 19505.

1226

B. Peck, Tr. 19560-1956l.
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444. Mr. R. Cook also expressed concern about the
adeguacy of the specifications for the DG exhaust muffler
saddle supports and plates which were supplied by Bechtel to
the vendor, TransAmerica DelLaval, Inc. ("TDI"). In response
to guestioning from counsel for the NRC, Mr. R. Cook stated
that he did not perform a complete review of all the informa-
tion which Bechtel supplied to TDI in ordering this material.
Therefore, he was unable to conclude whether or not Bechtel
provided TDI with sufficient information so that, if TDI had
performed properly, the right materials would have been pro-
vided.1227 j.ater, Mr. R. Cook testified that Bechtel's failure
to specify tc TDI that the components were to be subject to the
QA requirements of 10 CFR Part 50, Appendix B, contributed to

1228 However, Mr. R. Cook was unaware of the QA

specifications which were supplied to TDI by Bechtel.lzz9 In

the problem.

addition, Mr. R. Cook was unwilling to testify that the procure-

1230 and he agreed

ment procedure used by Bechtel was deficient,
that the specifications supplied by Bechtel included all of the
codes and standards which would be applicable to seismic Cate-
gory 1 components of the DG exhaust silencer system.1231

445. Consumers Power admitted the violation stated in

Item B-2.a and explained that the violation was the result of a

1227 Cook, Tr. 19503-19505.

1228 Cook, Tr. 19530.

1230 Cook, Tr. 19530.

R
R
1229 .
R. Cook, Tr. 19553; see B. Peck, Tr. 19573-19574.
R
1231 ¢

. Cook, Tr. 19532-19533.
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failure by TDI to properly implement design intenc and a fail-

ure by Bechtel project engineering to properly recognize and

correct the problem.1232 Decause Bechtel lacked the expertise

to design and construct a DG system, a performance oriented
specification was used to procure the DG system from 'I‘DI.1233
The procurement documents included periormance specifications
which specified that QA requirements applied to all components
and assemblies of the DG system which affected the reliability
and ability of the egquipment to perform its design function.
The package of procurement documents also included the codes,
standards, and QA reqguirements which TDI was to follow for such

1234

components and assemblies. The specifications reguired

that TDI submit a list of the components and assemblies it

considered to be Q to Bechtel project engineering for review.1‘35

TDI failed to classify the muffle. saddle supports and plates
as Q, and project engineering failed to properly review the

list of Q items proposed by TDI which would have revealed this

errcr.1236 Consumers Power acknowledged that it was ultimately

responsible to the NRC for these ertors.1237

1232 Consumers Power Exhipit No. 51 Attachment 1 at p. 2;
B. Peck, Tr. 19558-19559.

1233 B. FPeck, Tr. 19566; Consumers Power Exhibit No. 51.

1234

Consumers Power Exhibit No. 51 Attachment 1 at pp. 2-
3; B. Peck, Tr. 19566, 19573-19574, 19470-19471. See also R.
Cook, Tr. 19532-19533.

1235 Consumers Power Exhibit No. 51 Attachment 1 at p. 2;
B. Peck, Tr. 19471-19472.

1236 Consumers Power Exhibit No. 51 Attachment 1 at pp. 2-
3; B. Peck, Tr. 19558-19559.

1237 B peck, Tr. 19479-19480, 19483, 19559.
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44€. 2As part of the response to this NOV EA83-3 Item,
Consumers Power stated that Bechtel project engineering was
investigating to determine whetiier TDI had failed to specify
other components as Q which should have been Q. For all per-
formance-oriented proc’ vements, a review is being done to
verify that safety related items were designated as such by the

1238

vendors in accordance with design reguirements. In addi-

tion, all rework necessary as a result of this NOV EA83-3

finding will be done.1239

3. Armor Stone

447. 1tem B-2.f of NOV EA83-3 charged that the Armor
Stone for a Q portion of the perimeter dike was purchased with-

1240

out quality controls. Dr. Landsman expressed concern that

placement of non-Q Armor Stone could impair the integrity of the

1241 Consumers Power

dike and impact the ultimate heat sink.
admitted this violation and determined that it was the result
of failure to translate NRC requirements into design and pro-
curement documents. Consumers Power proposed to revise the

applicable specifications and drawings to ensure that the total

area of the dike adjacent to the ultimate heat is designated Q

1238 Consumers Power Exhibit Nc. 51 Attachment 1 at pp. 3=
4; B. Peck, Tr. 19461-19464, 19475-19476.

1239 Consumers Power Exhibit No. 51 Attachment 1 at pp. 3=~
4; B. Peck, Tr. 19480-19482.

1240 B. Peck, prepared testimony, Attachment I at p.
A2-26, following Tr. 18921.

1241 ;. ndsman, Tr. 15823-15824.
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and that installation of Armor Stone in that area will be per-

formed in conforrance to Q requirements.1242

4. Use of FCNs and FCRs

448. Consumers Power's supplemental response tc Item
B-4.a of NOV EA83-3 prompted a number of questions concerning
the prope. use of field cha~ge notices ("FCNs") and field

1243 Witnesses for Consumers Power

change requests ("FCR3").
testified that whenever a nonconforming condition exists after
an installation is completed, 2 noncompliance report ("NCR")
must be written. FCNs and FCRs are used as a means of accept-
ing work as-is. Before an installation is completed, an FCR or
FCN can be written to modify the design documents without an
NCR being required. Once construction is completed, if there
is a nonconforming condition, then an NCR must be written, even
if it is eventually dispositioned to "use as-is." An FCN or
FCR may then also be written to document the decisicn to use

as-is and to close out the NCR.lz44

C. Conclusions

449, There has been evidence presented that there was

a breakdown in QA implementation in connection with the DGB

1242 B. Peck, prepared testimony, Attachment I at p.
A2-26, following Tr. 18921.

1243 Consumers Power Exhibit No. 49; B. Peck and Bird, Tr.
18976~-16985.
1244

B. Peck and Bird, Tr. 18976-18985. See also, Wells
and Rutgers, Tr. 18635-18641.
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Inspec¢tion. For our purposes, the DGB findings are relevant
only to the extent to which they may reflect programmatic
difficulties which may also exist in the soils area. In this
regard, we note that the new corrective actions proposed by
Consumers Power (discussed in the next section of these find-
ings) appear adeguate to resolve both the specific and the
generic and programmatic concerns raised. The Board further
finds that Consumers Power's actions in response to the find-
ings of the DGB inspection, including the initiation of the
Construction Completion Program discussed at paragraphs 461 to
503 infra, demonstrate a proper concern for qguality assurance
on the part of Consumers Pcwer's management. Finally, Cousumers
Power Company demonstrated responsiveness o NRC Staff concerns
by thoroughly investigating the NOV EA83-3 findings to deter-
mine the causes of the violations and by responding with com-

prehensive proposals for corrective action.
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IV. IMPROVEMENTS IN BALANCE OF PLANT CONSTRUC-
TION AND QUALITY ASSURANCE ORGANIZATION

A. Introduction

450. The DGB Inspection was but one of several major
developments which pointed t¢ the need for funciamental changes
in the construction and quality assurance organizations for
balance of plant work being performed under the direction of
Bechtel. A comprehensive plan for the completion of safety
related balance of plant work known as the Construction Comple-
tion Program ("CCP") evolved from the responses of Consumers
Power and the NRC Staff to the balance of plant problems which

1245 Before the DGB Inspection, how-

accumulated during 1982.
ever, there were less comprehensive efforts at improvement
directed specifically to QA/QC organization and implementation.
These efforts resulted in significant personnel changes and
reorganizations which were ultimately inccrporated into the
CCP. Nevertheless, because of the importance of the QA and QC
changes, and because of their relation to specific findinrgs
relating to QA organization and personnel from the earlier
hearings, we develop these separately.

B. Changes in the QA/QC Program
and Implementation

: Integration of QOC into MPQAD
451. Irn the September 17, 1982 letter (Serial No.

18850) related to balance of plant work, the Applicant proposed

1245 ; Cook, Tr. 18296-18300. See also J. Cook, April 11,
1983 prepared testimony on quality assurance at p. 4, following
Tr. 18025.
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assuming the responsibility for directing balance of plant QC
functions from Bechtel (in addition to those already assumed
for soils and HVAC) by placing the QC function under the direct
supervision of MPQAD and by integrating inspection resources of
both Bechtel and Consumers Power. This change was implemented

1246

on January 17, 1983. The Staff viewed the assumption by

Consumers Power of the QC functions of Bechtel for the balance
of plant as a positive factor in ensuring an improvement in QA
program implementation.1247 The Staff also considered the fact
that Consumers Power promptly accepted the Staff's recommenda-
tion and that the NRC Staff did not have to order the remedial

action, a positive factor.1248

- 8 MPQAD top management per=-
sonnel changes

452. In October of 1982, Roy Wells assumed responsi=-
bility as the Executive Manager, MPQAD. He is ‘ocated at the
site, and MPQAD is his sole responsibility. He reports directly

to Mr. J. Cook. The appointment of Mr. Wells took place concur-

1246 Wells, prepared testimony on quality assurance at
p. S, following Tr. 18027. Consumers Power Exlibit No. 46 ill-
ustrates the current organization of MPQAD.

The September 17, 1982 letter (Serial No. 18850) also
discussed a proposed Independent Design and Construction Verifi-
cation ("IDCV") which was an expanded approach {or assessing
the design quality of the project. The IDCV will be discussed
infra at paragraphs 493-497.

1247 Keppler, Tr. 15579.

1248  peppler, Tr. 15657-15661.
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rently with other changes in the QA organization and was re-
ported to this Board via a letter dated November 5, 1982.1249
453. Mr. J. Cook selected Mr. Wells for the position
of Executive Manager, MPQAD, based cn Mr. Wells' performance
record as a manager. The tasks of coordinatinjy the various QA
departments and dealing with the NRC Staff necessitated superior
administrative and managerial skills. Mr. J. Cook, after
making this assessment and prior to appointing Mr. Wells,
discussed his proposal with Messrs. Shafer, Keppler and Warnick.
Mr. J. Cook stated he would not make the assignment if the NRC
Staff could not be supportive. In response, Messrs. Shafer,
Keppler and Warnick agreed to give Mr. Wells a chance and judge

him by his subseguent performance.lzso

1249 Wells, prepared testimony on gQuality assurance at pp.
2-3, following Tr. 18027.

1250 ;. cook, Tr. 18699-18700.

Dr. Landsman expressed some concern regarding the
lack of QA experience of certain MPQAD supervisory personnel,
including Mr. Wells. The question of Mr. Meiseinheimer's
qualifications is addressed supra at paragraph 375. These con-
cerns represented the personal opinion of Dr. Landsman and are
not the Staff's official position. The Staff's position on this
issue is that there are no regulatory requirements specifying
the level of guality experience necessary; therefore, the Staff
will ronitor commitments made by MPQAD management until it is
satisfied with their performance. R. Cook, Landsman, Gardner
and Shafer, October 29, 1982 prepared testimony with respect to
quality assurance at p. 2, following Tr. 11344; R. Cook, Gardner,
Landsman and Shafer, March 25, 1983 prepared testimony with re-
spect to quality assurance at pp. 3-5, following Tr. 14374.

Mr. Wells testified as to his gualifications and
pointed out that his limited QA background i1s amply supple-
mented by his assistant, Mr. Curland, who has 20 years of QA
experience. Wells, Tr. 18197-18199. When guestioned specific-
ally on whether Mr. Wells was qualified to serve as Executive
Manager, MPQAD, the opinions of various Staff members were as

(Footnote 1250 continued on page 306)
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454. At the time balance-of-plant QC functions were
incorporated under MPQAD, the Applicant sought to fill the
supervisory positions with the most qualified personnel. The
NRC Staff had expressed concern over having Bechtel QC inspec-

1251 Mr. Wells was aware

tors reporting o Bechtel supervisors.
of the Staff's ccncern but felt that, at the time, he had the

best people for the job. If the organization did not operate

(Footnote 1250 continued from page 305)

follows: Mr. Shafer -- the head of the Midland Office of Special
Cases =-- thought Mr. Wells was qualified; Mr. R. Cook thought

Mr. Wells was gqualified as long as the counsel of people more
experienced in QA was available; Mr. Gardner agreed with Mr.
Shafer as long as Mr. Wells performed in an adeguate manner.

R. Cook, Gardner, Shafer, Tr. 16448-16450. The Staff views Mr.
Wells assuming this position as a positive addition in insuring
+hat the QA program at Midland will be implemented in accordance
with regulatory requirements. Keppler, Tr. 15577-15579.

NRC Staff also addressed incidents of concern involv-
ing Mr. Wells which have occurred since his appointment as
Executive Manager of MPQAD. One such event involved the Staff's
concern that the training and recertification of QC inspectors
was being conducted at too fast a pace. Gardner, Tr. 16686~
16689; see also paragraph 454 infra. The Staff also voiced
some concern over whether Consumers Fower had agreed to perform
a )J00% reinspection of any inspector who failed a programmatic
exam. Mr. Wells stated there was a misunderstanding in this
area which was the result of his not having been at the Septem-
ber 1982 meeting when the issue was discussed. That meeting
was prior in time to his taking over as Executive Manager of
MPQAD. Wells, Tr. 18173-18176. A third item addressed by the
Staff witnesses was Mr. Wells' handling of the problems with In
Process Inspection Notices (IPINs). This matter is discussed
in paragraphs 429-437 supra. The fourth item addressed by the
Staff witnesses was a change, initiated by Mr. Wells for the
purpose of clarification, to a quality trend graph which resulted
in the deletion of an annotation which stated that Bechtel QC
and Bechtel construction had an agreement not to write IPINs.
Shafer, Tr. 16255-16256. The NRC concluded that there was no
intent on the part of MPQAD management to deceive the NRC Staff
or to confuse the IPIN issue by changing a gquality record.
Staff Exhibit No. 18 - Inspection Summary at p. 3; Shafer, Tr.
15961; Wells, Tr. 18184.

1251 ¢ ook and Shafer, Tr. 16301-16302.
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to his satisfaction, he would then take steps to remove people.

The Staff found Mr. Wells' approach to be acceptable at the

time of henrinq.lzsz We agree.

- A Retraining and recertification
cof OC inspectors

455. As discussed in paragraph 390 supra, the recer-
tification program for QC personnel was extended beyond soils
to balance of plant. Dr. Landsman and Mr. Gardner testified
that they have continued to monitor the training and recertifi-

1253 The NRC expressed concern that

cation of QC inspectors.
training was proceeding too fast in the first guarter of 1983,
resulting in unprepared instructors and trainees' Questions not

1254 Consumers Power was also aware

being adequately answered.
of these problems and initiated a slow-down in the pace of
training which coincided with the NRC Staff's review of this
situation. In the early part of March, 1983, a training super=-
visor suggested to Mr. Wells that training be suspended for one

week, 125°

Although some disagreement may exist as to the
reason behind the initial suspension of training for the one-
week period, the Staff did give credit to Applicant for acknow-

ledging the problem, suspending the training program and taking

1252 keppler, Tr. 15616.

125. R. Cook, Gardner, Landsman and Shafer, March 25, 1983
prepared testimony with respect to quality assurance at p. 2,
following Tr. 14374.

1254 1d. at pp. 2-3.

1255 wells, Tr. 18195-18197.
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steps to improve it.1256

Applicant was also credited with
making the decermination to suspend training for a longer
period of time after the initial one~week suspension in order
to revise the PQCIs to which the QC inspectors were being

1257

certified. Dr. Landsman and Mr. Gardner found no signifi-

cant problems with any other portion of the retraining and
recertification proqram.lzs8
456. On January 10, 1983, Mr. J. Cook sent a letter
to Region Il regarding the Construction Ccmpletion Program.
Attached to that letter was a decument detailing the proposed
CCP. Section 3.0 set Iforth the QA/QC organization changes
outlined above ard described the recertification pro~zess for QC
inspectors which had been revised to include commitments made
during the September 29, 1982 meeting. The recertification
process, originally scheduled for completion on April 1, 1983,
embodied certification to Project Quality Control Instructions
("PQCIs") which the inspectors were required to implement and
training and examination in accordance with MPQAD Procedure

1259

B-3M-1. MPQAD Procedure B-3M-1 was written to provide

1256 g, Cook, Gardner, Landsman and Shafer, March 25, 1983
prepared testimony with respect to quality assurance at pp.
2-3, following Tr. 14374.

1257 Gardner, Tr. 16257.

1258 R. Cook, Gardner, Landsman and Shafer, March 25, 1983
prepared testimony with respect to quality assurance at p. 3,
following Tr. 14374.

1259 Keppler, March 25, 1983 prepared testimony with
respect to qQuality assurance, Attachment 6 at p. 7, following
Tr. 15114.
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Consumers Power's commitment to Reg. Guide 158.1 which endorses
ANSI N45.2.6, 19781260

457. Applicant did not complete recertification of
all QC inspectors by April 1, 1983 for sev~ral reasons. Under
the CCP, PQCls are being reviewed and revised as necessary in
order to put them into a consistent format and to have specifi-

1261 On March 7, 1983, Consumers Power

cations clearly set out.
suspended training to PQCIs until the PQCIs had been reviewed
and revised. After the review and revision process, the PQCIls
were to be used as part of the training for QC inapectors.1262
Consumers Power QA engineers are responsible for reviewing and
approving the PQCls. The entire process is subject to review
by the NRC Staff. Dr. Landsman testified that he believed tne
evaluations of PQCls being undertaken by the QA engineers were

1263 He further testified that in the case of a PQCI

adequate.
which is revised after training has taken place, a determina-
tion will be made as to whether training and recertification is
uocccsnry.1264

458. Other factors contributing to the slower than
planned recertification were the work shutdown following the
DGE inspection and an influx of new inspection personnel for

expanded inspections. Regardless of the date of completion of

1260 g, .4, Tr. 16981, 17002; Shafer, Tr. 16865.

1262 e11s, Tr. 18658.

1262  c.rdner, Tr. 16794-16795.
1263 14.; Landsman, Tr. 16873.
1264

Landsma, Tr. 16794-16795.
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recertification, no QC inspectors will do an inspection or
reinspection until after rocertificatien.lzss

459. The Board finds that the recertification program
for QC inspectors is being properly implemented. Further, Con-
sumers Power has shown initiative in this area and has also
been responsive to NRC Staff ccncerns. The Board has confi-
dence that the reorganized MFQAD organization can effectively
retrain and recertify QC inspectcrs and train and certify new
QC inspection personnel. The NRC Staff's continuing attention
to this matter provides further assurance that QC inspection

personnel at the site will be properly qualified both as t»

general QC requirements and as tc specific PQCls.

4. Phase 4 Trend Program

460. When we heard testimony in the summer of 1983,
Consumers Power was in the process of making changes to the
trending program which were intended to culminate in the Phase

1266 The purpose of these changes was to

4 trend analysis.
develop a more statistically sound trend analysis which would

be responsive to NRC Staff concerns, the self initiated evalua-
tion findings, and the biennial audit results. Phase 4 was
being designed to detect changes in the rates of nonconformances
in selected performance areas and for selected nonconforming

categories. Data from inspections will be used to generate

weekly trend graphs which will display percent defective curves

1265  ells, Tr. 18671-18672.

1366 Bird, prepared testimouy on qQuality assurance at p.
6, following Tr. 16975; Tr. 19184-19185.
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and to calculate control limits. In this manner, the Phase 4
program is intended to serve as a near real time indicator of
problem areas reguiring attention and to provide useful informa-

tion for determination of root cause and generation of correc-

tive action.1267 Use of a computer to process the data will

1268 Reports

result in faster detection of problem areas.
generated under the Phase 4 prcgram will be provided weekly to
QA organizations and the line organizations and monthly to

.
manaqement.‘269

C. The Construction Completion Program

461. The CCP is a compnsite of several tentative
programs develuped by Consumers Power in response to develop-
ments during 1980. It appears to us that the formal program
for the CCP developed priﬁczpally after the results of the
Diesel Generator Buiding ("DGB") Inspection became substan-
tially known to Consumers Power, although it incorporated some
measures which Consumers Power had previously committed to as a
result of earlier interactions with the¢ Region III Staff and
other measures which Consumers Power believed were essential to
successful completion of the plant.

462. There appear to have been three almost indepen-

dent chains of events leading up to the creation of the CCP.

1267 Bird, prepared testimony on qQuality assurance at p.
6-7, following Tr. 16975; Bird, Tr. 19186-19187, 19189, 19191-
19192.

1268  girg, Tr. 19212-19213.

1269  piyd, Tr. 19190.
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The first chain developed out of Consumers Power's initial
response to the Staff's SALP II report. Mr. Keppler, the
Regional Administrator, testified in substance that, because of
the continued lack of progress in the gquality area and because
of the Applicant's originally argumentative response (later
withdrawn) to the SALP Il evaluation, Region III and NRR
consulted during the summer of 1982 about possible measures
that could be developed to deal with the Midland Project.lz?o
463. At a July 26, 1982 meeting with NRR, Mr. Keppler,
some members of the Region III Staff, and NRR recommended
seeking commitments from Consumers Power (1) to an independent
design review, and (2) to independent third party monitoring of
QA implementation.1271 Later, however, Mr. Warnick and members
of the Office of Special Cases !{"CEC") indicated that the real
causes of the problems at Midland were unknown and therefore

1272

the proposed cure was too specific. The Midland Section of

the OSC produced its own different set of recommendations.

These included increased inspection, independent "vertical

slice” review of a safety related system, and having 2C report

te Consumers Power instead of to Bechtel.1273 However, Darrell

1270
545 infra.

1271 Keppler, Tr. 15165-15166; Keppler, October 29, 1982
prepared testimony with respect to quality assurance, Attach-
ment D, Enclosure 3, following Tr. 15111.

1272 yeppler, Tr. 15166-15167; Keppler, October 29, 1982
prepared testimony with respect to quality assurance, Attach-
ment D, following Tr. 15111.

1273 Keppler, October 29, 1982 prepared testimony with
respect to guality assurance. Attachment D. Enclosure 4, follow-
ing Tr. 1£111.

Keppler, Tr. 15164-15166. See also paragraphs 539-
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Eisenhut, Director of Licensing ror NRR, was not completely

satisfied with the Midland Section's recommendations cither.1274

Mr. Keppler testified that he did not at that time adopt any
particular set of recommendations as his own position because

he had not been able to identify the cause of problems at Mid-

1275

land. In fact, Mr. Keppler formed the Micdland Section of

the Office of Special Cases precisely because he did not know

what was not working properly at the site.lz-’F

464. Mx. Keppler did, however, have a meeting with

Messrs. Selby and J. Cook of Consumers Power and Messrs. Eisenhut

1277

and Novak from NRR on August 26, 1982. Mr. Keppler, at

that meeting, paraphrased the various recommendations which had

1278

been made by the Midland Section and NRR. These included

an independent design review and independent third party moni-
toring of site QA functioning, augmented NRC inspection, moving

the QC function from Bechtel's control to Consumers FPower's

1279

control, and other miscellaneous suggestions. This meeting

was the first mention of a new program to Consumers Power.:lz80

1278  yeppler, Tr. 15178.

1295 44

1276  pandsman, Tr. 14820-14821.

a*1? See paragraph 377 supra and sources there cited.
1278 14.; Keppler, Tr. 15178.

1279

Keppler, October 29, 1982 prepared testimony with
respect to guality assurance, Attachment C and Attachment D at
Enclosures 3 and 4, following Tr. 15111.

1280  yeppler, Tr. 15178-15179.
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At this meeting, Mr. Keppler told Consumers Power that it

1281

should come up with a program on its own initiative. He

did net specify reqguired details of such a program, but left it

to Consumers Power to develop its own alternatives.lzez

465. Consumers Power presented a proposal for a
program at a subsequent meeting on September 2, 1982 in a draft
letter which reflected in a general way some of the NRC recom-
mendations, but which Mr. Keppler and the Staff considered to

1283

be lacking in specificity in a number of areas. The Staff

reviewed the drafts Consumers Power submitted at the September 2,

1982 meeting, suggested change:x, and indicated the need for more

1284 The Consumers Power's draft letters were intended

1285

detail.
in part to meet the previously expressed Staff conce:rns.
Mr. Keppler indicated that he would have been concerned had

Consuners Power not come up with a response to the serious con-

1286

cerns expressed by the Staff in August, and we conclude that

Consumers Power made timely and diligent efforts to respond to
the Staff concerns. The dialogue between Consumers Power and

the Staff culminated in the letters of September 17, 1982.1287

1281  yeppler, Tr. 15190.

1282 reppler, Tr. 15205-15207.

1283  reppler, Tr. 15202-15203.

1284  yeppler, Tr. 15213.

1285 Keppler, Tr. 15217-15219; Stamiris Exhibit No. 65 at
.. 3

1286 Keppler, Tr. 15212.

1287

See paragraph 378 supra.
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466. In the September 17 letter (Serial No. 18550),
Consumers Power proposed to take over the quality control
function for balance of plant and integrate it into MPQAD, to
conduct reviews of the "vertical slice" type and of the broad

"horizontal" type using the guidelines of the Institute of

1288

Nuclear Power Operations. While this review was broader

than what the industry standard required at the time,lzsg it

did not fully satisfy the Staff.lzgo The Construction Imple=-

mentation Overview and the Independent Design and Construction

Verification Plan eventually replaced these proposals.1291

467. The second major chain of events leading to the
creation of the CCP revolved around construction problems lead-
ing to the Applicant's realization that, even aside from regula-
tory problems, .‘he Project was not making satisfactory progress

1292

with construction and system turnovers. Mr. J. Cook testi-

fied that this analysis of project progress was the second most

1293

important event leading up to the CCP. Project management

began internally discussing the possibility of organizing con-

1208 J. Cook, April 11, 1983 prepared testimony on quality
assurance, Attachment 2 at pp. 1-2, following Tr. 1802S5.
Consumers Power had already decided to integrate the soils QC
function into MPQAD. See paragraphs 378, 389-390 supra.

1289 J. Cook, April 11, 1983 prepared testimony on guality
assurance at pp. 3, 18, following Tr. 18025.

1290 yeppler, Tr. 15254-15256.
1291 )

See paragraphs 492-503 infra.
1292

J. Cook, April 11, 1983 prepared testimony on quality
assurance at pp. 3-4, following Tr. 18025.

1293  14.; J. cook, Tr. 18287.
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struction forces into "teams" as a result of these problems in

September, 1982. The team concept was derived from use of a simi-

lar concept at the WFPS-2Z plant for completion of constructicn.lzg4

WPPS-2 personnel visited Midland and later, sometime in November,

1295 Consumers Power and Bec. L

Midland personnel visited WPPS-2.
management continued to study the team concept during the time
the NRC inspectors were conducting the DGB Inspection. The firnal
decision to adopt the team concept was made around Thanksgiving
after the November 23 DGB Inspection exit meetinq.1296
468. The third, and most important, major factor
influencing the decision to institute the CCP was the DGB
Inspection. On November 10, 1982, after conducting the initial
portion of the DGB Inspection, members of the NRC Midland
section team, Messrs. Burgess, R. Cook, Landsman, Gardner and
Shafer, met to discuss their findings.1297 As a result o. the
initia. DGB Inspection findings, the inspectors considered at
that meeting the need for shutting down all safety related

1298

work. Mr. Gardner testified that he believed the NRC Staff

inspection team was "unanimous" that they had evidence which

would allow them to recommend a shutdown.lz99 Mr. Warnick wes

124 5. cook, Tr. 18298-. J. Cook, April 11, 1983 prepared
testimony on guality assurance at p. 3, following Tr. 18025.

1295 5 ook, Tr. 18298-1829¢.

1236 ; cook, Tr. 18300-18301.
1297 shafer, Tr. 15066-15067.
1298  ohafer, Tr. 15068-15069.
1299

Gardner, Tr. 15071.
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aware that the Midland Section wanted to stop work, and he

1300 Throughout the

conveyed this information to Mr. Keppler.
period of the DGB Inspection, the NRC inspection team had
weekly "exit" meetings with representatives of Consumers Power
at which they discussed problems found during the inspection.
The final exit meeting of the first phase of the Inspection on
November 23, 1982, was the subject of extensive testimony. At
this meeting that the 5taff informed Consumers Power that they
were going to recommend escalated enforcement action and that
there was considerable sentiment within the Midland NRC team

1301

for stcpping all work. However, the NRC Staff members did

not indicate that they had irrevocably decided to recommend

1302

issuance of a stop work order, and the Staff sought to allow

Consumers Power to recognize the problems found in the DGB

Inspection and to take appropriate steps to solve those prob-

1303 Ccnsumers Power shut down most safety related work

at the site well before the Staff issued its draft report.mo4

lems.

469. Consume.s Power generally agreed with the ap-
proach suggested by the Staff at the November 23, 1982 meeting.
Consumers Power recognized the magnitude of the problems re-

vealed by the DGB Inspection and realized that it needed to

1300 gnafer and Gardner, Tr. 15072; Keppler, Tr. 15543,
15304.

1301  gpafer and Gardner, Tr. 15079-15080; J. Conk, Tr.
18746-18748.

1302 5 peck, Tr. 18929.

1303 B peck, Tr. 18929-A.

1304

Shafer, Tr. 15074; note 1310 infra.
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1305 Consumers Power at

consider stopping work at the site.
that meeting outlined a plan which it was already developing
which would also attempt to deal with the problems revealed by

1306 e NRC indicated that it would be

the DGB Inspection.
desirable for Consumers Power to complete the details of this
plan so as to address the findings of the DGB Inspeaction by
December 7, 1982 in order to assist Region III in a scheduled
meeting with NRR.13O7

470. Mr. J. Cook testified specifically that the
multiple findings of the DGB Inspection, taken together, in his
mind represented a lack of appropriate discipline and control,13°8
and the perception of that lack was a factor in prompting the
decision to institute the CCP.1309

471. Consequently, on or about December 2, 1982,
Consumers Power stopped balance of plant safety related work at
the site, except for NSSS installation by Babcock & Wilcox Co.,
HVAC installation by Zack Company (with QA/QC provided by
Consumers Power); post-system-turnover work under the direct

control of Consumers Power; and hanger and cable reinspections

already being conducted under separately established commitments

1305 5 cook, Tr. 18400-18401, 18412-18413, 18530; B. Peck,
Tr. 18929-E.

1306 5 peck, Tr. 18929-B - 18929-C.

1307 44

1308 5 ook, Tr. 18412-18413.

1309

id.; J. Cook, April 11, 1983 prepared testimony on
Quality assurance at p. 3, following Tr. 18025. See also para-
graphs 524-525 infra.
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to tre NRC.131° Soils remedial work continued under the Work

Authorization Procedure, and design and engineering support
work continued as well. In addition, on that date, Consumers
Power presented its concept of the Construction Completion

1311

Program to the NRC. This program was developed, inter

alia, to address the programmatic and generic QA/QC concerns
raised in the secord item of the Netice of Violation.1312

472. Consumers Power Company recognized the need for
a comprehensive plan to improve QA implementation in the pro-
ject so as to complete construction in accordance with regula-
tory reguirements. The CCP preseated a comprehensive and

systematic plan for resolving the problems of the project.1313

y 1 The CCFP Proper

473. A major feature of the CCP is the Quality Verifi-
cation Program ("QVP"), sometimes referred to in the testimony
as the "backward look." As Mr. Keppler testified, a logical
step at Midland was to recuire construction verification and

1314

review of activity in progress. After the DGB Inspection,

Consumers Power added to its proposals a complete review of all

1310 J. Cook, April 11, 1983 prepared testimony on quality
assurance at pp. 5, 16 and Attachment 1 - CCP Plan Document
Section 9.0 at p. 20, following Tr. 18025.

1311 14.

1312 B. Peck, prepared testimony at p. 2, following Tr.
18921. See also paragraph 427 supra.

1313 J. Cook, April 11, 1983 prepared testimony on quality
assurance, Attachment 1, following Tr. 18025.

1314 yeppler, Tr. 15508.
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completed safety related work independent of ‘he "vertical

w1315

slice. For the purpose of providing the n2cessary assur-

ance that regulatory requirements are met on the Midland pro-
ject, the QVP includes a complete backward look at installed
components and materials in safety related portions of the
plant. The proposal for a "backward look" was formally put

1316

forward in a January 10, 1983 letter. The QVF was not part

of the September .7 letter nor was the idea raised in the

September discussions with the Sta££.1317

474. An important aspect of the CCP (as finally
documented) e was the integration of balance-of-plant QC into
MPQAD, thus placing the entire quality control function under
Consumers Power's direct management for the first time. As

1319 the Midland Section had recommnended that

previously noted,
Consumers Power take over the quality control function from
Bechtel in the late summer of 1982. Consumers Power had, in
1981, taken over the QC function for the Zack Ccmpany, the
subcontractor for the heating, ventilating, and air condition-
ing (HVAC) work. In addition, Consumers Power had previously

1320

integrated the soils CC functicn into MPQAD. Thus there

1315 Keppler, Tr. 15270-15272.

336 J. Cook, April 11, 1983 prepared testimony on quality
assurance, Attachment 1 at p. 1, following Tr. 18025. See also
Shafer, Tr. 16023-16026.

1317 geppler, Tr. 15269.
1318 e

Consumers Power Exhibit No. 48.
1319 See paragraphs 377-378, 464 supra.
1320

I1d.; Cook, Tr. 18210-18211, 18214.
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was ample precedent for Consumers Power to rely on in taking
over balance of plant QC.

475. The idea of a third party overview of QA imple-
mentation first appeared in the NRR-Region III August sugges-

tion31321

which were probably conveyed to Consumers Power in
paraphrased form, but the two Consumers Power September 17,
1982 letters for both scils and balance of plant fccused on a
broader type of third party review for the continuation of
vork.1322 Mr. J. Cook testified that both the Staff and
Consumers Powar came up with the idea of using third party
reviews because such reviews have become "a way of doing busi=-
ness in the current environment. " 323

476. At some time after the completion of the DCGBE In-
spection, the Statf asked Consumers Power to take the new pro-
posals it had developed for the CCP and put them together with
the prior proposals, especially overview, contained in the
September 17, 1982 letter in one package to facilitate NRC

1324

review. When Consumers Fower stopped work at the site,

they presented orally to the Staff at the site the features of

1325

the augmented CCP. The Staff, probably after the Decem-

ber 7, 1982 menting between Region II1 and NRR, reguested that

332 See paragraph 380 supra.

1322 Keppler, October 29, 1982 prepared testimony with
respect to guality assurance, Attachments E & F, following Tr.
15111. Keppler, Tr. 15269-15272.

1323 ;. cook, Tr. 18302.
1324 Keppler, Tr. 15272.
1325

Keppler, Tr. 15279.
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the Applicant combine the !.ew material with the older proposals

from September in a single documem:.n?6 The request may have

taken place later in Decembet.1327 The result was Consumers

Power's January 10, 1983 letter setting forth the plan now

1328

known as the CCP. The January 10 letter was a composite

which included some proposals from the September 17 letter,

some from a later October 4, 1982 letter, and the third party

review proqram.1329

477. As conceived in the January 10 letter, the CCP
established a number of goals. Mr. J. Cook set these forth in

his testimony:

significantly reduce safety-related con-
struction by the prime contractor and clear
the plant of construction egquipment and
materials in aifected areas;

review egquipment status to assure that
proper layup precautions are in place;

absorb the prime contractor's Quality
Contrel function into the Company's QA
department and reorganize to assure effec-
tive management and single point account-
ability;

recertify quality control inspectors and
strengthen the inspection process;

bring guality inspections up to date;

1326 Keppler, Tr. 15278.

1327  reppler, Tr. 15280.

1328 yeppler, Tr. 15279. See also J. Cook, April 11, 1983
prepared testimony on guality assurance, Attachment 1, follow=-
ing Tr. 18025; Ccrsumers Power Exhibit No. 48.

1329 ; ook, Tr. 18301-18302.
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verify quality inspections on completed
work;

review the adequacy of certain QA program
elements;

completely survey the plant and develop an
accurate and up-to-date status report on
construction completion;

reorganize the construction production
forces into teams on a system or area basis
to conduct the status assessment;

complete construction under the direction
of the same team that carried out the
statusing;

provide for a formal management review
program to monitor CCP activities; and

establish a third-party review.133°

478. The CCP tasks are broken down into two phases.
The goals of Phase 1 are to obtain a definitive picture of
exactly what work had been completed as of the shutdown and
simultaneously to conduct a definitive review of the adequacy
of past quality inspections of completed work via reinspection
and review of quality documentatxon.1331 The goal of Phase 2
is completion of construction under an improved quality assurance-
quality control program which will assure that remaining work

1332

conforms tc designs and specifications. The plant is to be

divided intc many distinct segments or "modules" and a con-

1330 J. Cook, April 11, 1983 prepared testimony on quality
assurance at pp. 5-6, following Tr. 18025.

1331 Id. at p. 6.

1332 1d.
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struction team, including a QA representative, will be assigned
to each system or area.1333

479. In the Jcnuary 10 submittal, Consumers Fower
broke down the elements of the CCP into eight headiigs: preprara-
tion of the plant, QA/QC organization changec, program plan=-
ning, program implementation, quality program review, third
parcy reviews, system layup, and continuing work activic.ies.1334
Preparation of the plant and system layup took place in Decem-
ber, 1982 and January and February, 1983. These activities
consisted of clearing the safety related buildings of tools,
equipment, uninstalled materials, and debiis, and protecting
completed systems or portions therecf from deterioration during

the period of 1nactivity.1335

Certain safety-related work,
specifically NSSS work, HVAC installation, Consumers Power's
own post system turnover work, hanger and cable reinspections
under prior separate commitments to the NRC, and remedial soils
work were not included within the scope of the CCP or the
December 2 work stoppaqe.1336
480. We have already noted that in August of 1982
Consumers Power took over the QC function in the socils area and

placed it under the direction of Mr. Meisenheimer, the Soils

Quality Superintendent. Mr. J. Cook's September 17 letter

1333

1d.
i id. at p. 7.
3335 I1d. at pp. 7-8, 16.
3336  14. at p. 1.
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(Serial No. 18850) documnented Consumers Power's ~ommitment to
extend this reform to balance of plant work. Consumers Powers
carried ferward that commitment into the CCF. Consumers Fower
advised the NRC Staff of the structure of the new QA organiza-
tion on December 15, 1982 and placed the new organization into
effect on January 17, 1983.1337
481. Mr. Wells described the new organization, which
he heads, and its staffing. Mr. Wells, as Executive Manager of
MPQAD reports directly to Mr. J. Cook, and the top echelon DA
managers now report to Mr. Wells. These include Mr. Bird,
Manager of the Quality Services and Audit Division, Mr.
Friedrich, QC Division Superintendent, Mr. Curland, Principal
Technical Advisor, Mr. Meisenheimer, Remedial Soils Division
Superintendent, Mr. Leonard, Plant Assurance Division General
Superintendent, and Mr. Ewert, Administration and Training
Division Head.1338 Mr. Wells testified that the integration of
QC into MPQAD was important, but that it alone would not lead
to an improved QA organization. The integration coupled with
all the other steps Consumers Power had taken would, however,
lead to a stronger organization. Further, the integration of
QC into MPQAD would create single point accountability for the

entire guality act1v1ty.1339 Mr. Wells has that single point

a3 Id. at p. 8; Stamiris Exhibit No. 48.

1338 wells, Tr. 18015-18019; Consumers Power Exhibit No.
45; Wells, prepared testimony on qQuality assurance at p. 5 and
Attachment 2, following Tr. 18027.

1339 wells, Tr. 18208-18210.
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of nccountlbility.134°

In addition to these organizational
changes, the CCP includes a quality program review, which is
directed toward resolving the generic issues raised by the DGB

Inspection.1341

As Mr. Gardner from Region II]l siated, in
order for the Staff to assess favorably the adequacy of the CCF
verification program, Consumers Power had to address, in the
program, areas of potential nonconformance which might exist in
the plant but had riot yet been identified as indicated by the
DGB Inspoction.1342
482. Program planning and program implementation
represent the heart of the CCP. Phase 1 and Phase 2 both have
planning and implementation aspects. Phase 1 planning consists
of planning a team organization for each "module" to conduct
the ass2ssment status of construction. It also includes plan-
ning for the re.nspection program of completed work (conducted

1343 Phase

by MPQAD, nct the teams) which constitutes the QVP.
1l implementation involves executing the plans for those two
activities. Phase 2 planning involves developing work pro-
cedures for the completion of construction and establishing
scheduling wmethods as well as training team members. Again,

1344

implementation simply means execution of those plans. The

1340 e11s, Tr. 18668.

1341 J. Cook, April 11, 1983 prepared testimony on guality
assurance at p. 15, following Tr. 18025. See paragraphs 426-449

supra.

1342 . rdner, Tr. 15026-15027.

1343 J. Cook, April 11, 1983 prepared testimeony on quality
assurance at pp. 9-11, following Tr. 18025.

1344

1d. at 12-14.
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CCP also involves management reviews at the end of both Phase 1

planning and Phase 2 plaaninq.134s

483. Of the var:ous aspects of the CCP, the details

of the QVP are among the most important to the Board. First,

the "team" members do not perform the QVP reinspection;1346

rather, retrained and recertified QC inspectors do the rein-

lpcction.1347

484. For inaccessible systems, documentation review

1348

will be performed. Mr. Shafer testified that currently

accessible systems will not be made inaccessible because Consumers

Fower will not start additional work on those systems until the

reinspection is completod.1349 Moreover, there was in the past

a program to do a 100% reinspection c¢f rebar in concrete, one

of the major inaccessible items.laso

Originally, Consumers
Power did not propose to do a 100% reinspection of accessible
past work; rather, it wished tc use a sample apprecach until

1351 The

some predetermined fraction of deficiencies appeared.
NRC Staff, however, urged 100% reinspection, and Mr. Kepplér

ultimately testified that 100% reinspection would be reguired

1345

Id. at 14.
1346 Rutgers and Wells, Tr. iS316-18317.
1347  yells, Tr. 18670-18673.
1348

Gardner, Tr. 16046:; J. Cook, April 11, 1983 prepared
testimony on qQuality assurance at p. 12, following Tr. 18025.

1349 Gardner and Shafer, Tr. 16085-156087.

1350 Gcardner, Tr. 16753: R. Cook, Tr. 16755-16756.

1351 Gardney #& Tr. 16040.
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unless Consumers Power could justify a lesser amount to the

1352

Staf{'s satisfaction. Consumers Power did ultimately

commit to 100% reinspection of ciosed inspection records for

1353 This 100% reinspection will cover

1354

accessible systems.

closed IPINs and DRs as well as NCRs. There is a provision

in the QVP for Ccnsumers Power to ask the NPC Region III that

reinspection be reduced below 100% if a sufficient baseline of

low deficiencies is established.1355

485. Mr. J. Cook agreed that the QVP is necessary to

remove any doubt about the adequacy of past construction.1356

According to Mr. Wells, the QVP will verify the gquality of all

hardware: installed and inspected before December 2, 1983.1357

In this manner, the QVP will assist us in reaching a licensing
decision for the Midland Plant. A document review for inaccessi-

1358

ble items is part of the process. The Applicant conducted

a management review of the QVP in April of 1983 and found that

1352 reppler, Tr. 15383-15384. J. Cook, April 11, 1983
prepared testimony on guality assurance, Attachment 4, follow-
ing Tr. 18025.

1353 ghafer, Tr. 16801; Wells, Tr. 18662-18665; J. Cook,
Tr. 18329-18330; Consumers Power Exhibit No. 48.

1354 ;. Cook, Tr. 18490; Wells, Tr. 18492, 18560-13561;
Consumers Power Exhibit No. 48, Attachment 1 at pp. 11-12.

1355 Wells, Tr. 18556-18562; Consumers Power Exhibit
No. 48, Attachment 1.

1356 5 Cook, Tr. 18375-18378.
1357 wells, Tr. 18254-18257.
1358

1d.
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some additional work needed to be done on the program before it
could boqin.1359
486. Another i1ssue which the June 10 latter resdlvod

was the issue of NRC hold points; the NRC Staff wanted explicit

hold points, and Consumers Power put them in.136° The June 10
letter aiso established some specific third party1361 hold
points.1362 The third party will audit the accuracy of the

management reviews necessary to initiate Phase 1 of the CCP.
There are additional hold points at the end of all Phase 1
Management Reviews in coajunction with the release of Phase 2
work.

487. Another issue regarding the appropriateness of
the structure of the CCP was the presence of QA representative
on construction completion teams. A question was raised that
the required independence of QA personnel could be compromised
by this arrangement. However, Mr. J. Cook indicated that the
QA team representative would only take schedule direction from
team management; all substantive QA direction would come from

1363 Furthermore, Mr. Gardner of the Region

MFQAD management.
II11 Inspection Staff testified that he did not believe that the

presence of QA or QC personnel on teams violated 10 C.F.R.

1358 J. Cook and wells, Tr. 18344-18347.
1360 ;. cook, Tr. 18327-18330.

1361  gee paragraph 502 infra.

1362 ;. cook, Tr. 18333-18341.

1363

J. Cook, April 11, 1983 prepared testimony on quality
assurance at p. 7, following Tr. 18025.
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Part 50, Appendix B.

Thus we find the proposed arrangement
to be acceptable.
488. Mr. Keppler in general appeared to be enthu-

siastic about the CCP. He stated, for example, that if the CCP

and related overview programs had been in place our April 30,

1365

1982 Order might not have been necessary. He stated that

he did not want a work authorization procedure for the balance
of plant work like that used to approve soils whrk.1366 He
also testified concerning the extensiveness of the steps being
taken at Midland, including the third-party review of all
ongoing work in soils and balance of plant, a major guality
verification program also overviewed by a third party, plus

1367

intense scrutiny by the NRC Midland Section. Mr. Keppler

believed that NRC Staff oversight, coupled with the other
programs, gave him the confidence necessary for allowing work
to proceed at the site.1368

489. This effort should be sufficient to provide
confidence to the NRC Staff, the Board, and the public that the
plant will be completed in accordance with regulatory require-

mcnts.1369 Mr. Keppler volunteered to return personally during

1364  c.rdner, Tr. 16072-16075.

1383 Keppler, Tr. 15673.

1366 reppler, Tr. 15625-15629.
1367  yeppler, Tr. 15626-15627.
1368  yeppler, Tr. 15509-15510.
1369

Keppler, Maich 25, 1983 prepared testimony with respect
to quality assurance at pp. 5<6, following Tr. 15114.
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the OL phase of the licensing hearings to inform us as to how

1370

the CCP is working. With those programs, the number of NRC

Staff members assigned to oversee Midland, he said, was suffi-

ciont.1371 Mr. Keppler, in noting that Consumers Power will

1372

manage the QVP, indicated that it was important that

Consumers Power have this responsibility because the Applicant

will ultimately have to to run the plant a.d determine quality

1373

issues involved in that undertaking. Mr. Keppler recalled

saying at the February 8, 1983 public meeting in Midland that

he believed that comprehensive programs would prove completed

1374

construction at Midland to be sound. The basis for this

statement was the QVP, the third party overviews, and the inde-

pendent design and construction reviews (vertical slice).1375

490. Other Staff members testified as to their confi-
dence as well. Mr. Gardner testified that independent overview
of a construction completion program was a unique feature of

1376

the Midland program. Messrs. Harrison and R. Cook testified

that, although they had observed a decline in QA performance at
Midland since 1981, the new controls put in place gave them

confidence that the plant could be completed properly.1377

1370 keppler, Tr. 15631-15632.
1371 geppler, Tr. 1535z.

1372 Keppler, Tr. 15376.

1373 Keppler, Tr. 15378.

137%  yeppler, Tr. 15381.

1375 Keppler, Tr. 15382.

137€  Gardner, Tr. 16751.

1377

R. Cook, Tr. 21185-21188.
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491. The Staff had recommended that Mr. Keppler lock
Consumers Power into the CCP with a confirmatory order, so that

Consumers Power could not deviate from the Frogram without Staff

1378

approval. Mr. Keppler indicated that there would probably be

some sort of confirmatory order when the CCP was approved.1379

He felt that the CCP was very close to approval in May, when he

testified.138°

We observe that Richard DeYoung, Director of
the Office of Inspection and Enforcement, issued a "Confirmatory
Order for Modification of Construction Permits (Effective Imme-

1381 This order modifies the

diately)" on October 6, 1983.
Midland Construction Permits to require Consumers Power to ad-
here to the CCP subject to certain conditions. The Board is
encouraged by the development and Staff approval of the CCP and
we find no need to impose additional formal constraints regard-

ing the CCP on Consumers Power in the form of a Board order.1382

2. Third party reviews

a. Introduction

492. During the summer of 1982, Consumers Power began
planning some type of independent review, recognizing that the

NRC had recently begun requiring similar assessments from all

1378 ghafer, Tr. 15043.

1379 Keppler, Tr. 15125-15126.
1380 Keppler, Tr. 15675.

1381

Attachment to Letter from Michael Wilcove to the
Board and parties, dated December 15, 1983.

1382 wWe note that, under the Confirmatory Order, the Regional
Administrator has tne discretion to modify or eliminate require-
ments of the CCP, including those concerning third party reviews.
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1383

other nuclear plants nearing completion. On July 9, 1982

the NRC Staff made a formal reguest for such a review at

Midland.1384

In October, Consumers Power made an initial
proposal for the review which included (1) a design verifica-
tion by an independent reviewer; (2) the Consumers Power bien-
nial QA program audit conducted by MAC; and (3) a self-initiated
construction project evaluation ("SIE") to be coordinated

1385 tne staff advised

through INPO, an industry group.
Consumers Power that it could not accept the MAC biennial audit
or the SIE as part of the review because MAC lacked sufficient
independence under the Falladino criteria.1386 However, another
independent review covering non-soils construction, the Con-
struction Implementation Overview ("CIO"), was added later as
part of this CCP.1387 Mr. Keppler considers these third party
reviews essential to his "reascrnable assurance” that the past

and current work at Midland is properly done.1388

b.  1DCVP
493. The Independent Design and Construction Verifi-

cation Program ("IDCVP") is an examination of all aspects =--

1383 J. Cook, April 11, 1983 prepared testimony on quality
assurance at pp. 6 and 17-18, following Tr. 18025; J. Cook, Tr.
18301-18302.

1384 J. Cook, April 11, 1983 prepared testimony on quality
assurance at p. 18, following Tr. 18025.

3385 I1d. at p. 18 and Attachment 5.

1386 14. at p. 18; Keppler, Tr. 15254-15255.

1387 J. Cook, April 11, 1983 prepared testimony on quality
assurance at p. 19, following Tr. 18025.

1388

Keppler, Tr. 15131, 15134-15135, 15382-15383.
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historical and current -- of the design and construction of

several selected safety-related systems.1389 It is a so-called

"vertical slice" review to ensure that the particular system
will function in accordance with its safety design bases and

that the licenring commitments attendant to it have been imple-

1390

mented properly. Initially, Consumers Power proposed that

the IDCVP only involve the Unit 2 Auxiliary Feedwater System.1391

However, the NRC Staff suggested that other systems be in-

1392

cluded. In December 1982, Consumers Power expanded the

IDCVP to cover the diesel generator electric power system and
the habitability aspects of the control room HVAC as we11.1393
In the design area, the review will consist of an examination

of each system's design criteria and commitments, implementa=-
tion documents, calculations and evaluations, combination of
calculations or evaluations, and drawings and specifications.ng4
In the construction area, the review will inveclve an examina-
tion of supplier documents, storage and maintenance documents,
construction installation documents, verification activities

and verification of physical confiquration.1395 Further,

1389 J. Cook, April 11, 1983 prepared testimony on qQuality
assurance at pp. 19-20, following Tr. 18025.

1390 1d.

1391 1d.

1392 yeppler, Tr. 15256-1525¢.

1393

J. Cook, prepared testimony on gQuality assurance at
pPp. 20-2Z and Attachment 6, following Tr. 18025.

A% 19 st p. 322

1393 Id. at pp. 22-23.
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Consumers Power committed to augment the scope of the IDCVP in
order to accommodate design review findings with generic implica-
tions including any additional areas of other systems.1396

494. Consumers Power chcse the TERA Corporation
("TERA"), a firm which specializes in providing consulting
services for all areas of the nuclear industry, to complete
Midland's IDCVP. TERA was selected from among a group of three

1397

potential contractors. It was selected for the strength of

its technical compe.ence and QA program and its direct experi-
ence with other similar review programs at such nuclear plants
as Diablo Canyon, Grand Gulf and Falo Verde.1398 The TERA team
assigned to Midland includes personnel experienced in mechani-
cal, electrical, structural and thermal hydraulic evaluations

of system design.1399 The TERA review t:am meets the indepen-

dence standard set out in the Palladino Criteria.14oo

495. In March 1983, the NRC Staff issued a protocol
for IDCVP communications among all the parties; Consumers Power
instructed TERA to develop procedures embracing the protocol
concepts.14°1 The results of the TERA team's IDCVP will be re-

ported concurrently to the NRC and Consumers Power through the

1396 1d. at p. 23.

1397 1d. at p. 20.

1398 14.

35 I1d. at p. 21.

1800 I1d. at p. 21; see also pa.: ,i&, 33 supra.
1401

J. Cook, April 11, 1983 prepared testimony on quality
assurance at p. 24 and Attachment 4 at Enclosure I, following
Tr. 18025.
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issuance of findings and the submission of a final report.1402

This prccedure was issued by TERA in its QA Plan on November 11,
1982 and submitted to the NRC Staff on February 9, 1983, 1403
496. As of the presentation of the testimony, TERA
had beocun the design verification of the Auxiliary Feedwater
("AFW") System; it has already issued an initial status report,
with findings, based on this examination.1404 The design
verification of the diesel generator electric power system and
habitability aspects of the control room HVAC had not yet begun

1405 TERA's construction verifi-

at the time of the testimony.
cation will not continue until the CCP, Phase 1 activities to
determine installation and inspection status of the systems,
has been implemented.1406
497. In the initial TERA report, the only finding
Consumers Power ccnsidered significant at the time of the
hearings was that the plant design reguirements calling for the

o)
1407 The

AFW equipment to be battery powered had not been met.
TERA report made several other findings: one related to the

adegqua y of the nuclear steam supply system ("NSSS") perfor-

1802 Id. at p. 24.
1403 1d.
1404 . o
Id. at p. 23; J. Cook, Tr. 18359-18364; Stamiris
Exhibit No. 101.
1405

J. Cook, April 11, 1%83 prepared testimony on quality
assurance at pp. 23-24, following Tr. 18025.

1906 Id. at p. 24.

1407 5 cook, Tr. 18360-18361.
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mance ragquirement for the AFW system; another involved the feed
only good generator systems performance during a steam genera-
tor tube failure folloved by loss of off-site power; another
concerned the fact that a horizontal snubber hanger was found

14ne i
a3 ' .ne of these had

1409

some distance from its design location.
previously been discovered by Bechtel or Consumers Power.
However, at the time of the testimony, Consumers Power had not

yet completed its investigation of the TERA findings and could

not confirm whether these items were cocrect or significant.141°

For example, in its partially completed review of the hanger
finding, Ccnsumers Power discovered that there were approved

design drawvings for the hangers and it is possible the TERA

1411

team was unaware of the change process. Finally, the TERA

team also found some interface problems between Babcock &

1412

Wilcox (B&W) and Bechtel. That problem had also been noted

in a 1982 Bechtel design review, but only as a general state-

1413

ment of industry concern. Consumers Power expected any

design review to be structured so as to address the question.1414

1408 ; ook, Tr. 18359-18364; Stamiris Exhibit No. 101,
Attachment 3, C-005, C-25, C-32.

1402  ; ook and Rutgers, Tr. 18364.

1410 J. Cook and Rutgers, Tr. 18364-18365.
1411 Rutgers, Tr. 18365.

1412 5 cook, Tr. 18366.

1413 ; cook, Tr. 18366-18372.

1414

1d.
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c. Construction Implementa-
tion Overview

428. The other major third party review is the Con-
struction Implementation Overview (CIO), inveolving observation
and evaluation of the site's non-soils construction activi-
tics.1415 The CIO was modeled after the construction overview
in the soils area; it is intended to provide confidence that
the work at the site is performed in accordance with all pro-
cedures and reguirements and that Consumers Power's CCP commit-

1616 Consumers Power initially presented

1417

ments are fulfilled.
the concept of the CIO to the NRC Staff on December 2, 1982.
A short time later, it confirmed the CCP program with the NRC
Staff and assured them that the CCP activities would be eval-
uated through the process of the CIO.1418 The NRC Region III
Administrator presently views the CIO as an essential element
of his findings of reasonable assurance that Midland will be
constructed in accordance with regulatory requirements.1419
499. Consumers Power chose S&W to act as third party
reviewer for the CIO.1420 It had initially considered both

TERA and S&W for the contract because both companies were

1415 J. Cook, April 11, 1983 prepared testimony on quality
assurance at pp. 24-25, following Tr. 18025.

1416 1d.

1417

-

d. at p. 25.

1418 and Attachment 1 at Enclosure pp. 16-18.

Lad

1419  reppler, Tr. 15131.

1420 J. Cook, April 11, 1983 prepared testimony on quality
assurance at p. 25, following Tr. 18025.
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already familiar with Midland procedures and activities as

participants in the IDCVP and the third party soils review.*‘}z1

S&W was ultimately selected over TERA because its size and
experience better equips it to deal with the scope of the CIO,

and because the CIO could interfere with TERA's concurrent in-

1422

volvement with the IDCVP. S&W's corporate qualifications of

independence and competence have already been discussed in these

1423

findings. The NRC Staff has determined that with regard to

the Midland Project, S&W has met the Palladino Criteria.1424
500. The particular S&W team assembled to conduct the
CI0 is competent for the task and independent enough from Con-

1425 The team includes members

surers Power to accomplish it.
experienced in QA/QC control and construction activities in the
electrical, mechanical, instruments and controls, and special
process areus.1426

S501. In the CIO, S&W will assess the adequacy of and

compliance with CCP procedures and inspecti n plans and will

review aspects of construction activitxes.l" Specifically, a
1421 1d.
1422

d. at pp. 25=-26.

494 See paragraph 323 supra, for a discussion of S&W
organizational qualifications and independence from Consumers
Power.

1424 14.

1425 Cook, April 11, 1983 prepared testimony on gquality
assurance at pp. 26-27, following Tr. 18025.

1426

1427

& &

at p. 28.



-340-

field team will monitor, at the site, the effectiveness of CCP
and other activities, using special procedures, checklists and

sampling technigues to evaluate the:

- Adequacy of controls and practices in tae
Quality Assurance Program to determine that
design information is incorporated in
installed hardware;

. Conformance of installed hardware to design
information in specifications and drawings;

. Completeness of Consumers Power's and
Bechtel's procedures regarding construction
activities, personnel qualifications,
training programs, and organizaticnal

practices;

. Compliance of the CCP Teams with prescribed
preccedures;

. Compliance of Quality Control personnel

with procedures;
. Compliance of construction activities with
procedures. 1428

The CIO will also include audits of the management reviews of

the CCP descrik.d earlier.1429
502. Finally, in response to an NRC inquiry, Consumers

Power included in the CIO commitments to establish key hold

points for the third party reviewers, to honor those hold

points and to assure that critical parameters of the CCP pro-

gram are in place before i1ts next step proceeds.1430 Certain

1428
1429

8

1430 J. Cook, April 11, 1983 prepared testimony on quality
assurance at Attachment 3, pp. 1-2, following Tr. 18025; J. Cook,
Tr. 18327-18330.
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of the hold points were formally documented in Consumers Power's

letters to the NRC Staff on June 3 and June 10, 1983 and in the

CCP itse1£.1431 Consumers Fower has agreed not to go forward

with CCP implementation beyond the hold points until the third

party reviewer is satisfied, documents the satisfaction and

1432

concurs that the CCP should continue. It should be noted

that the hold points for the first phase were in place at the

1433

time of the hearing. There will probably be similar hold

1434

peints on the secc 4 phase. The placement of otner hold

points will be uetermined by Consumers Power with the concur-

rence of the NRC Staff.l43°

503. S&W will hold weekly progress meetings to dis-
cuss its CIO activities with Consumers Power, its contractors

and the NRC Staff.l%3®

In addition, on a monthly basis, the

Cl0 site team will submit their observations to an S&W Senior
Overview Committee, comprised of members of S&W's senior manage-
ment, for review.l437 However, any serious programmatic observa=-

tions made by the site team are to be immediately reviewed by

1431 5 ook, Tr. 18327-18334.

1432 J. Cook, April 11, 1983 prepare~ testimony on guality
assurance at pp. 28-29 and Attachment 3 at pp. 1-2, following
Tr. 18025; Consumers Pocwer Exhibit No. 48 at pp. 31-32; Cook,
Tr. 18334.

1433 ;3 cook, Tr. 18335-18337.
1434 5 ook, Tr. 18337-18338.
1435 ; cook, Tr. 18338-18342.
1436

J. Cook, April 11, 1983 prepared testimony on quality
assurance at p. 29, following Tr. 18025.

}437 1d.
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“he Senior Overview Committee to determine if the observation
is significant enough to report to Consumers Power and the

1438

NRC After six months of operation, S&W will submit an

initial CT0 report to both the NRC and Consumers Power, eval-
uating the Midland Project's cumulative perfcrmance.1439 Based
»sn these findings, Consumers Power will recommend to the NRC
whether any modifications should be made to S&W's CIO reponsi-
bilities; the modifications must be agreed upon by the NRC.1440
The CIO will continue until Consumers Power and the NRC have

confidence in the adequacy of the Midland QA program.l441

¢+ Conclusion

504. Based on Mr. Keppler's statements in his March 25,
1983 written testimony that, in order to have reasonable assur-
ance that Consumers Power can complete the plant in accordance
with regulatory requirements, he would need an independent
overview of construction, an independent design and construc-
tion verification, and NRC Staff oversight of construction and
QA activities,1442 all of which are to be found in the CCP,

and, based on the NRC Staff's review and approval of the CCP,

1438 1,
1439

1440 1y

1441 14, at pp. 29-30.
1442

Keppler, March 25, 1983 prepared testimony with
respect to guality assurance at p. 6, following Tr. 15114.
See alsc notes 1367-1368 at p. 329, supra.
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we find that there is reasonable assurance that Consumers Power
will complete the balance of plant work properly and will
demonstrate that past construction either has been performed in
accordance with regulatory reguirements or will be replaced
with work of reguisite guality.

505. This Board finds that the IDCVP and CIO are
comprehensive measures formulated by Consumers Power to ensure
adequate completion of the Midland facility. We agree with the
NRC Staff that the third party overviewes and verifications are
important to providing reasonable assurance that the plant will
operate effectively, safely and in accordance with the quality
assurance objectives and reguirements of the regulations. We
are impressed with the compctence and independence of those
chosen to conduct the third party assessments -- S&W and TERA.
We are similarly impressed with the commitment Consumers Fower
has made to implement the reviews and integrate their results
into the Midland Project. This commitment together with the
reviews themselves and the improvements put in p.ace in the
soils area give us the requisite assurance that the soiles
remedial activities will be completed in accordance with all

regulatory requirements.
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V. ISSUES RELATED TO THE CONTENTIONS

50t. We have dealt thus far with the broader aspects
of gquality assurance implementation in remedial soils work. We
have also examined the broad implications of gquality assurance
problems in bslance of plant work and of programe proposed for
the resolution of those problems. We have not lost sight,
however, of the specific contenticns in this phase of the
proceeding relating to guality assurance, namely, the first
three Contentions of Ms. Stamiris.1443 It is to those that we
now turn our attention. We have heard evidence in the reopened
hearings which is relevant to the general allegations of each

of those three content.ons as we understand them. We deal with

each contention and tlhe related evidence in turn.

A. Lack Of Candor

507. In its general allegation, Ms. Stamiris' Con-

tention No. 1 states:

Consumers Power Company statements and
responses to NRC regarding soil settlement
issues reflect a less than complete and
candid dedication to providing information
relevant to health and saf:ty standards
with respect to resolving the soil settle-
ment problems, . . . and this manage. . 1
attitude necessitates stricter than uo 1l
regulatory supervision (ALAE-106) to a: 1ire
appropriate implementation of the remed. 1l
steps regquired by the Order Modifying
Construction Permits, dated December 6,
1979.

i See Prehearing Conference Order Ruling on Contentions
and on Consolidation of Proceedings, dated Octuber 24, 1980.
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508. We have dealt with the specifics of the examples
of the Contenticn and further examples from answers to in-
terrogatories in paragraphs 85-138 of these Findings supra. We
found in summary in paragraph 139 of these Findings supra that
none of the evidence relating to the exampies Ms. Stamiris
listed under Contention 1 indicated either separately or taken
as a whole that Consumers Power management had been wanting or
recalcitrant in providing safety information to the NRC Staff.
We did note, however, the occasional existence of technical
disputes between Consumers Power's engineering staff and NRC
engineering Staff, all of which were resolved to the Staff's
satisfaction.

509. Since the reopening of the record, we have also
heard evidence on what have come to be termed "communicaticns
problems" between Consumers Power and the Staff. We examine
the evidence on these matters to ascertain whether they have
any bearing on the contention's allz2gation of a management
attitude which engenders iack of candor.

510. The Staff brought to our attention a number of
matters which they characterized as poor communications with
the NRC Staff. For example, Staff members brought to our
attention what they considered toc be a problem of obtaining
information from Consumers Power and Bechtel empioyees. They
expressed the opinion that there had been a reluctance on the

part of these personnel to provide information to NRC inspec-
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tors and to speak candidly with the Staffsl444 Two Staff

members also criticized Consumers Power for having supplied
them with information which they considered misleading.1445

511. Concerning the assertion that project staff mem-
bers are reluctant to provide information to the NRC, Mr.
Rutgers, the Bechtel Project Manager, testified that Bechtel as
an organization is not reluctant to provide the NRC Staff with
information. To the contrary, he said, Bechtel's concern that
the NRC Staff should be supplied with accurate and timely
responses to gquestions prompted the issuance of memoranda which
were designed to identify specific individuals within Bechtel
who cculd provide correct and authoritative information in

1446

given subject areas. We also note that Mr. Shafer of the

NRC identified a December, 1982 Consumers Power memorandum as

1444 | . deman and R. Cook, Tr. 14396-14404, 14417-14419.

Dr. Landsman further criticized Consumers Power fo:
not kecping him promptly informed of certain problems. One
example in this regard was the U.S. Testing audit results.
Another concerned a problem which arose with the interface
between two different PQCIs. Landsman, Tr. 16791-16794.

Both of these situations were explained as not repre-
senting commun:ication problams. Mr. R. Cook and Mr. Gardner
stated that communication of the audit results from Consumers
Power was adequate. R. Cook and Gardner, Tr. 16791-16792.

With regard to the PQCI :nterface problem, Mr. Wheeler stated
that he believed communication of this problem to Dr. Landsman
would have been premature. Wheeler, Tr. 18787. Mr. Wheeler's
approach was consistent with Dr. Landsman's expressed position
that Consumers Power should make certain that it supply complete
information to the NRC Staff in order to avoid misunderstandings.
See Landsman, Tr. 16519-16520.

1445 R. Cook and Landsman, Tr. 17485-17499.

1446 Rutgers, April 11, 1983 prepared testimony on qQuality
assurance at pp. 20-23, following Tr. 18035; Tr. 18085-18092.
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an attempt by Consumers Power to insure that erroneous informa-

tion concerning the CCP wa not supplied to the NRC Staff.’ ol
512. Mr. Shifer further testified that he i1s unaware

of any further problems in obtaining information from Consumers

Pow..'t=:r.14‘;8 Mr. Gardner also testified tha

time, he did nect find a reluctance on

Power to discuss information with NRC

over, Dr. Landsman now receives daily

significant events in soils work at the

Harrison of the NRC Staff testified that communication

culties have in the past been a significant problem for

Consumers Power, he believed communicaticons between Consumers
— 1451
Power and the NRC Staff have improved.
233. Mr. . Cook of Consumers Power tes
is concerned about full and candid comm

Consumers Power and the NRC Staff. He stated that he

ing to keep the NRC fully informed of site activities and that

he has asked the Staff for assistance in resolving the communi-

a Bechtel

was unacceptable
matters with NRC
Exhibit No. 19.

1447
Shafer,

qQ
1449 Gardner, Tr.
Landsman, Tr. 16524; Mooney, Tr. 17047-170489S.

Harrison, Tr. 21166-21167
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1452 Mr. Hcowell testi-

cations concerns raised by Dr. Landsman.
fied that he intends to examine the interactions between Con-
sumers Power and the NRC Staff and seek to improve their rela-
tionship.1453 ¢

514. We discuss at length below in section V.I A,
paragraphs 561-589 a series of events involving accusations
that Bechtel and Consumers Power personnel had made or condoned
material false statements with respect to the status of under-
pinning instrumentation. We conclude in section VI.A that no
material false statements were made.

515. Even before all the evidence was in, however, at
a time when a number of Staff members believed that false
statements had been made, virtually no Staff witness was will-
ing to attribute malice to any of the statements. With regard
to the assertion that Consumers Power had supplied misleading
information to the NRC Staff, Mr. heppler testified that he
would not attribute dishonesty or deception to Consumers
Power.1454 Likewise, most members of the Staff did not con-
clude that the statements made concerning the completion status
of the underpinning instrumentation were made with the inten-

tior of deliberately misleading the NRC. Even Dr. Landsman and

Mr. R. Cook, who were critical of Consumers Power with respect

1452 ; ook, Tr. 18418.
1453 yowell, Tr. 20940, 20943.
1454

Keppler, Tr. 15121.
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to this incident, refused to testify that they believed that
Mr. Boos deliberately misied them.1455

516. Mr. Mooney also testified as to his efforts to
always be truthful and forthright with Dr. Landsman. He empha-
sized that he has never intentionally misled Dr. Landsman.“s6
Dr. Landsman himself indicated that, after initial rough spots,
Mr. Mooney's communications with the Staff have improved greatly.3457
And, Mr. Hood of the NRC Staff acknowledged again, as he did in

1458

the earlier round of hearings, that some of the responsibility

for communications failures lies with the NRC Staff.1459
517. The other investigation discussed infra in sec-
tion VI relates to allegations of a violation of our April 30,
1982 Order, LPB-82-35. This entire matter was rife with failures
of communication, primarily failures of reception by Consumers
Power management, but at least scie errors in transmission by
the Staff as vell.146° Yet, despite the obviously strong
feelings on both the Consumers Power and NRC Staff sides regard-
ing this issue, Mr. Joseph Kane of the NRR Staff stated with

respect tc Mr. Mooney, one of the principal actors for Consumers

Power in this dispute, as follows:

1455 Landsman and R. Cook, Tr. 17530-17534; see paragraph
579 infra; Staff Exhibit No. 22.

1456 Mooney, Tr. 17050; see also, Kane, Tr. 21875-21876.
1457 Landsman, Tr. 20881-20882.

1458 See paragraph 589 infra.

3459 See paragraph 589 infra.

1460

See paragraphs 590 to 670 for details of this inci=-
dent.
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I made a statement with respect to, 1
think, Mr. Mooney should have known, and I
believe that, but I think what that does is
create an impression, in my mind, that I
may not have confidence in Mr. Mooney, and
I have had many sessions with Mr. Mooney
where they have been difficult, but 1 have
always found him to be fair. Our differ-
ences continue, but I think he has been
fair, I think he is honest, and I think he
has integrity. I think his coming on board
on the Midland project has helped this
project move along in the right direction.
So i1f anything I said yesterday gave an
indication other than that, I think that is
not my proper position. 1l4cl

Mr. Darl Hood, NRR Project Manager for Midland, alsoc testified
that Mr. Mooney had made a definite improvement in communica-
tions between Consumers Power and NRR.1462 In addition, a
comment was included in the SALP III report relating to improve-
ment in the soils area which was intended to indicate that
communications had substantially improved in the area of tech-
nical submissions in the time period of the SALP III report.1463
518. In one instance, relating to loose sands beneath
the service water piping, Consumers Power mistakenly provided
incomplete information to the NRC Staff. However, the record
is clear that the Applicant in that instance did not mislead
the Staff, but rather failed to fully apprise itself of the
results of a Bechtel Geotechnical Engineering Group lique-

faction evaluation prior to a March 3, 1982 meeting. As soon

as Applicant became aware that the information supplied to the

1461  rane, Tr. 21875-21876.
1462  pood, Tr. 20777-20779.
1463

Hood, Tr. 20883.
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Staff was incomplete, it immediately corrected the error. This
incident is discussed in section A.3.b, paragraphs 704-708 of
Appendix A

510. We do find that Consumers Power has experienced
difficulty in communicating with the NRC Staff. However, as we
have noted. representatives of Consumers Power and Becntel
demonstrated a sensitivity te¢ the problem and the resolve
necessary to eradicate it. Indirect evidence of the Appli-
cant's concern can also be seen in the issuance of memoranda
aimed at ensuring the release of accurate information, the
institution of daily phone calls to Dr. Landsman, and senior
management effo::s directed at examining the interactions
between Consumers Power and the Staff and at improving those
relations.

520. Most important, however, we find no reliable
evidence of intentional withholding of information on the part
of any Consumers Power personnel representatives. To tre
extent that there were mistakes of communication, we find that
they were honest mistakes. We nave found absolutely no evi-
dence of lack of candor regarding the transmission of important
safety information to the NRC. We do believe there was a time
when there were many technical matters at issue between Consumers
Power and the Staff when Applicant did not give sufficient
weight to Staff views regarding the implementation of NRC
requirement:z, but instead argued with the Staff. We believe,
however, that Consumers Power has since come to a recognition

that Staff views regarding implementation of NRC requirements
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are entitled to great weight, and ther:fore now believes in
general that it should agree with Staff views. Thus we per-
ceive currently that Consumers Fower 1s committed to under-
standing and meet:nag NRC requirements. Thus, we readopt witn
respect to this later phase of the hearings the substance of

the conclusion we reached supra in paragraph '39.

B. Cost And Schedule Pressure

521. Stamiris Contention No. 2 reads in pertinent part:

Consumers Pcwer Company's financial and

time schedulie pressures have directly and

adversely affected resolution of soil

settlement issues, which constitutes a

compromise of applicable health and safety

regulations .
We examined in paragraphs 140-235 both the specific instances
Ms. Stamiris proffered in support of this Contention and the
general issues of whether we could find, on the 1381 record,
that financial and scheduling pressures had adversely affected
resolution of scils settlement issues and led to the compromis-
ing of NRC health and safety regulations.

$22. We found in paragraph 236 of our Findings supra
that none of the specific instances raised by Ms. Stamiris
indicated that financial and scheduling pressures had, as of
1981, adversely affected Consumers Fower's resolution of soils
settlement 1ssues. We also found that cost and schedule con-
siderations were properly taken into account but did not com-
promise proper resolution of the soils settlement issues.

$23. During this most recent phase of the quality

assurance hearings, we have heard at least one Staff member use
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the phrase "putting cost and schedule ahead of qguality" in
describing the cause of cne or more QA failures. Thus, we find
it necessary to examine whether any of the evidence adduced in
the reopened hearings should cause us to reevaluate the conclu-
sion we reached in paragraph 236.

524. Mr. J. Cook of Consumers Power testified convinc-
ingly that placing cost and schedule ahead of quality was not a
reason that the Midland Project had QA implementation problems.
Mr. J. Cook ascribed the QA problems experienced to a rumber of
factors, sonme external to the project organization and some
internal. With respect to external factors, he alluded among
others to the uniqueness of the cogeneration design, the age of
the design of the plant envelope, and the changing regulatory
requirements over the decade during which the plant has been
under construction. With i1espect to internal factors, Mr. J.
Cook pointed to two items, failure to attain sufficient disci-
pline in the work process so as to meet Consumers Power's and
the NRC's expectations, and misplaced reliance on the quality
control function as part of the construction process instead of
as part of the guality verification process.1464

525. Moreover, when the management of Consumers Power
became aware that their own and the NRC Staff's expectations
for disciplined adherence to procedures and reguirements we.e
not being fully met, Consumers Power developed and adopted the
CCP in order to exert more discipline over the remaining con-

struction activities and to generate a set of acceptable design

1464  ; ook, Tr. 18006.
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documents and inspection records.1465 We find that the institu-

tion of the CCP implies a high priority for safety and quality
on the part of Consumers Power.

526. Mr. J. Cook further explained that none of the
three factors, cost, schedule, or guality, cculd be viewed in
isclation. He stated that these factors are inexorably linked
in achieving an efficient execution of the project: "if the
quality is not achieved the other two attributes will suffer."1466

527. Mr. Rutgers, Bechtel Power's Project Manager for
Midland, echoed Mr. J. Cook in rejecting the notion that con-
cern for cost and schedule was the cause for the breakdown in
QA or for construction problems experienced at the site.l467
He stated that cost, schedule, and quality were all essential
on a project su.* as Midland and that he believed that cost &and
schedule objectives are best served by doing work right the
first time. He stressed that top management of both Consumers
Power and Bechtel have emphasized that quality is the first
priority for the Midland Ptoject.1468

528. On the Staff side, Dr. Landsman, the inspector
assigned specifically to soils remedial work, expressed the

opinion that one of the causes of the problems at Midland has

been placing concern with cost and schedule ahead of concern

3485 J. Cook, April ll, 1983 prepared testimony on quality
assurance at pp. 3-4, following Tr. 18025.

1466 ;. cook, Tr. 18004.

1467  putgers, Tr. 18155-18164.

1468

Rutgers, April 11, 1983 prepared testimony on quality
assurance at pp. 23-24, following Tr. 18035.
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for quality.1469 Mr. GCardner felt that at one point schedule

pressures had affected adversely the quality of recertification
training for QC inspectors.147o Mr. Keppler, the Regional
Administrator, testified, however, that the NRC Staf{ has not
reached a consensus as to the cause of QA implementation pro-
blems at Midland, and he further stated that he personally
found no basis for concluding that Consumers Power has put cost
and schedule ahead of quality.1471

529. Several Staff members believe that finencial and
schedule pressures have had a causal effect adverse to quality,
and two Consumers Power witnesses implied that the causal
relationship works in the reverse direct.on, i.e., good quality
helps cost and schedule. In the face of this conflicting
testimony, we are most inclined in any event to rely heavily on
the testimony of Mr. Keppler, the most experienced regulator
who testified before us. Thus we find no evidence in the

recent session which causes us to reverse or modify our earlier

conclusion reached in paragraph 236 of these Findings.

1469 | andsman, Tr. 14692, 16539-16541, 16824-16825, 16920.
See also, Gardner, Tr. 1448B1-14484; Keppler, October 29, 1982
prepared testimony with respect tc guality assurance, Attachment 2
at pp. 6-7 and Attachment D at Enclosure 4, following Tr. 15111.

Mr. R. Cook also made several general comments critical
of the guality of workmanship at the Midland Plant. He referred
to the workmanship at Midland as "slipshod" or "shoddy." R. Cook,
Tr. 14394, 14442-14443. We find such general subjective ccmments
to be of little value in reaching our conclusions, and we further
note that the ultimate concern of the NRC is whether regulatory
requ: rements are met. See R. Cook, Tr. 16214-16216; Keppler,

Tr. 15115-15116, 15606.

1470  cardner, Tr. 14484.

1471  ceppler, Tr. 15122, 15380.
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C. Repeated Patterns Of QA Deficiencies Re-
lating To Management Attitude

530. The third Contention of Ms. Stamiris relating to
quality assurance states, in pertinent part:

Consumers Power Company has not implemented

its Quality Assurance Program regarding

soil settlemen® issues according to 10 CFR

Part 50, Appendix B regulations, and this

represents a repeated pattern of quality

assurance deficiency reflecting, a manager-

ial attitude inconsistent with implementa-

tion of Quality Assurance Regulations with

respect to soil settlement problems, since

reasuvnable assurance was given in past

cases (ALAB-100, ALAB-106 and LBP-74-71)

that proper gquality assurance would ensue

and it has not.
We considered the specifics of the example originally raisei by
Ms. Stamiris as basis for this contention supra in paragraphs
237-251. We concluded in paragraph 252 that Consumers Power
had taken corrective action with respect to each cited defi-
ciency and that the NRC Staff inad been satisfied with the
resolution of those items. We did note, however, that the
Contention had a generic aspect. We stated in that paragraph:
"the thrust of the contention is that these past soils defi-
ciencies display a pattern of conduct by Consumers Power's
management of failures to properly implement the quality assur-
ance program. This pattern, it is alleged, presently demon-
strates an attitude inconsistent with the principles of gquality
assurance ."1472

531. We also noted in paragraph 252 that Consumers

Power had agreed by stipulation not to contest the fact that

1472 See paragraph 252 supra.
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certain deficiencies in soils work constituted a quality assur-
ance breakdown in soils and we pondered what weight such a
stipulation should be dGiven in an evaluation of the then exist-
ing Consumers Power management attitude toward quality assurance.
We found "little evidence that an inappropriate management
attitude [had,; perpe:uated a 'pattern of frequency' of improper

."1473 We also statea:

quality assurance implementation
"I1f our evaluation [of management attitude] considers past
quality assurance implemenation failures, we must also take
into account the positive steps Consumers Power management has
taken to remedy the soils quality assuiance deficiencies."2474
We also placed considerable weight on specific evidence of
positive management responses to the soils guality assurance
deficiencies.M?s
532. We have heard extensive evidence in the most
recent phase of the QA hearings on errors of judgment and
implementation made by or under the direction of Consumers
Power. We repeat, if we are to draw any inferences from those
deficiencies, we must also take into account the corresponding
positive steps management took to remedy deficiencies. We
find, despite the not inconsiderable numbers of QA problems
experienced and the seriousness of some of thnse problems, that

the present management attitude of Consumers Po''er is most

convincingly demonstrated by the steps 1t has taken to remedy

1473 See paragraphs 253, 283 supra.
1474 See paragraph 284 supra.
1475

See paragraphs 256-257 supra.
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QA problems. We also find that the specific programs now in
place both in soils and balance of plant work demonstrate a
serious and continuing concern for quality in the construction
of the Midland plant.

533. First, we note that Consumers Power has, over
the more than four years since the inception of this proceed-
ino, taken a more and more active and involved role in the
management of the guality aspects of this project. This in-
volvement began with the takeover of the QA/QC program from the
Zack Company on site, continued with the formation of MPQAD, in
which Consumers took over the QA function from Bechtel, and
continued with the most recent assumption of QC responsibility
from Bechtel in both the soils and balance of plant areas.1476

534. We also find the increasing level of senior
management attention to the problems of the job encouraging.
Mr. J. Cook and Mr. Howell testified concerning the reorganiza-
tion of the upper maaagement structure at Consumers Power which
nccurred in August of 1983. This reorganization was done for
the purpose of bringing additional senior management attention

1477

and involvement to the Project. Mr. J. Cook retains full

responsibility for the Midland Project and now devotes 100

147¢€

percent of his time to the Midland effort. Mr. Wells

states that Mr. J. Cook 1s highly supportive of the quality

1476 gee paragraphs 44-49, 389-390, 451-454 supra.
1477 gowell, Tr. 20924.
1478

J. Cook, Tr. 20933. See also Harrison and R. Cook,

Tr. 21162-21165; J. Cook, Tr. 21131.
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functions.1479

Mr. Howell now has direct line responsibility
for the Midland Project supervising Mr. J. Cook. Mr. Howell
reports to Mr. Selby. Mr. Howell explained, however, that Mr.
J. Covk's responsibilities with respect to Midland have not
diminished but rather that the reorganization would resulit in
the allocation of additional senior management attention to and
involvement in the Midland Project, since Mr. Howell will be
able to devote a greater amount of time to the Midland Project
than Mr. Selby has been able to in the past.148°
535. In the area of remedial soils work, Mr. James
Mooney has single point accountability for the soils work, and
thus his testimony regarding senior management attention is
most important for assessing Consumers Power's commitment to

1481

quality in remedial soils. Mr. Mooney explained that in

the soils area specifically, extensive high level senior manage-
ment involvement from Mr. J. Cook and Mr. Selby continues.1482
Mr. Selby is briefed concerning progress at the plant at bi-
monthly meetings and he is also kept informed of significant
happenings at the site.1483
536. We have alsc seen that Consumers Power has taken

further steps to rc¢solve lingering problems and differences

1479 J. Cook and Howell, Tr. 20926, Wells prepared testi-
mony on qQuality assurance at pp. 2-3, following Tr. 18027.

1480 4 vell, Tr. 20924-20927.

1481 Mocney, Tr. 17025.
1482  yooney, Tr. 17086-17088, 17313.
1483

1d.
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with the Staff regarding training and certification of QC
inspectors. As we have noted supra, Consumers Power committed
to a retraining and recertification program for QC inspectors.
Initial differences between the Staff and Consumers Power over
the viability of retraining former Bechtel QC supervisors in
supervisory positions in the new QC organization have been
resolved.1484 Moreover, when the Staff voiced concern about QC
retraining being rushed, Consumers Power took immediate action
to alleviate the concern. Mr. Wells of Consumers Power testi-
fied that suspension of the retraining and recertification of
QC inspectors was a result of recognition on the part of
Consumers Power of a problem with the pace of retraining and
recertification and in remedying that situation.1485
537. We have also described the diesel generator
building inspection and the cther events leading up to the
institution of the CCP. Consumers Power was responsible for
initiating the CCP and halting most safety-related work at the

site in December of 1982.1486 The CCP was both conceived Ly

and is being managed by Consumers Power.1487

Mr. Keppler
stated that prior to the time of the DGB inspection and the
December, 1982 stop work, he would have rated Consumers Power's

initiative negatively because of the amount of influence which

1484 See paragraph 455 supra.

1485 Wells, Tr. 18196-18197; see also, Gardner, Tr. 14481-
14484. See paragraph 455 supra.

1486 J. Cook, April 11, 1983 prepared testimony on quality
assurance at pp. 2-5, following Tr. 18025.

1487  14. at p. 31.
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the Staff had to exert over proposed actions such as the Septem-
ber 17, 1982 proposals for third party reviews.1488 Since the
DGB inspection and the stop work by Consumers Fower in December
of 1982, however, Mr. Keppler believes that Consumers Power's
initiative has improved.1489 Mr. Keppler credited Consumers
Power with having taken the initiative in a number of othe:
actions, some of which occurred prior to December of 1982,
which he viewed as positive indications that he could have
reasonable assurance that the plant will be completed properly.
These include the appointment of Mr. Wells as head of MPQAD,
the choice and retention of Stone & Webster for the third party
overview for soils, and a number of the proposals included in
the ccp. 1490
538. Based upon this record, we are of the opinion
that Consumers Power has shown considerable initiative in
responding to regulatory concerns on the Midland Project. The
fact that Consumers Power adopted some changes that were based
on NRC Staff recommendations is hardly evidence of poor manage=-
ment attitude. However, the fact that Consumers Power has
shown sustained initiative toward improving performance at the
plant is evidence of a good management attitude.

5392. One set of events in which Consumers Power in

the end demonstrated positive management attitude by taking

1488  yeppler, Tr. 15657-15658.
1489  yeppler, Tr. 15657-15658.
1490

Keppler, Tr. 15579-15581; see also Keppler, Tr.
15660.



-362-

vigorous steps to correct a problem, admittedly self inflicted,
concerned the SALP Il response. The NRC Staff justif ably
criticized Consumers Power for having taken an argumeatative
approach in its original SALP Il response. In the 3ALP 11
assessment, Consumers Power received a Category III rating in
the following functional areas: (a) soils and foundations; (b)
electrical power supply and distribution; (c¢) piping systems
and supports; (d) design controi and design changes; and (e)
reporting regquirerents and corrective action.l‘w1
540. A public meeting was held on April 26, 1982, at
which time Mr. Keppler and members of the NRC Region 111 Staff
met with Consumers Power Company personnel in Jackson, Michigan
to present the Applicant with the observations and findings of
the SALP II Board. At that meeting, both Mr. Keppler and Mr.
R. Cook expressed their beliefs that the soils area had not
shown any substantial improvement during the SALP Il period of
July 1, 1980 to June 30, 1981, 1492
541. On May 17, 1982, Consumers Fower Company issued its
first response to the SALP Il report. In its response, Consumers
Power took =xception both to conclusions expressed in the report
and to speciiics enumerated therein. The response was argumenta-
tive i1n tone and contained incorrect information and statements

which could not be fully defended when challenged.1493

1491 ghafer, Tr. 14776; Stamiris Exhibit No. 55.

1492 yeppler, Tr. 15161-12162; see also Stamiris Exhibit
No. 55.

1493

J. Cook, Tr. 18389-18390; Keppler, October 29, 1982
prepared testimony on guality assurance, Attachment B at p. 6,
following Tr. 15111; Landsman, Tr. 14838.
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542. At the request of Consumers Power, a second public
SALP II meeting was scheduled for and held on June 26, 1982. The
main thrust c¢f the meeting was a discussion as to the apparent
discrepancies between the position taken by the NRC inspectors

and the Applicant's res;-nse.1494

Consumers Power Company's posi=-
tion at the meeting corresponded with the representations made in
its May, 1982 response. Both Mr. Keppler and Dr. Landsman ex-
pressed their displeasure with the SALP 11 response.1495
543. As a result of the misunderstandings and dif-
ferences of opinion demonstrated at the June, 1982 meeting, the
Applicant reconsidered its response. An additional Staff/

Consumers Power meeting was scheduled for August 5, 1982.1496

1494 Landsman, Tr. 14838.
1495  reppler, Tr. 15164, 15409; Landsman, Tr. 14838.
1496

Prior to that date, members of the Staff reviewed and
formulated specific comments based on the /pplicant's SALP II
response. In his notes, Wayne Sh-fer indicated that he felt
the Applicant had spent too much time trying to "justify its
behavicr" instead of determining why it hadn't met its original
commitments. However, Mr. Shafer indicated that ‘he comments
he made were intended only for Staff use and were neither
intended to be nor actually were conveyed to the Applicant in
that manner. See Shafer, Tr. 14800-14801.

Mr. R. Cook also prepared comments in anticipation of
the August 5 meeting. Mr. R. Cook felt that Consumers Power's
May 17, 1982 response reflected negatively on the Applicant's
Quality Assurance and management attitude because it rebutted
in an argumentative fashion findinys whizh the Staff felt were
a fair assessment of Consumers Power performance. Mr. R. Cook
also stated that he felt Consumers Power was responsive only to
strong enforcement action. Mr. R. Cook's prepared comments
stated that based or, Consumers Power's response which stated
that seven items of noncompliance (IONC) was nct excessive, he
felt the Applicant's attitude toward noncompliances could
warrant remcval of its license until the Company's management
was completely purged. Mr. R. Cook noted, however, that
Consumers Power Company had reconsidered its response relating
to the SALP II Report, thereby rendering this a dead issve.

See R. Cook, Tr. 15976-15977, 15969-15971, 15982-15983; see
also Gardner, Tr. 14867.
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544. Mr. J. Cook attributed the quality of the ini-
tial SALP 11 response to bad staff work. %2’ Mr. J. Cook
immediately took steps both to improve the Staff work and
repair the relationship with the NRC Staff. Following the
June, 1982 SALP Il meeting, Mr. J. Cook gave Mr. Wells responsi=-
bility for working out the concerns associated with Consumers
Power's initial response to t' e SALP Il report and developing a
correct and temperate response.1498 Consumers Power conducted
a specific investigation of the facts in dispute. Under Mr.
Wells' direction, Consumers Power acknowledged the criticisms
brought against its initial response to the SALF Il report and
recognized that such criticisms were justified. Shortly there-
afte., the individual responsible for drafting the first re-
sponse was transferred to a position outside the project and
Mr. Wells replaced him as head of MPQAD.1499 We consider these
actions to be evidence of a cecmmitment to prompt and vigorous
correction of mistakes.

545. At the August 5, 1982 meeting, Ccasumers Power
informed the Staff that it was in the process of reevaluating

and revising its SALP I] response in light of the information

received at meetinges with the Staff and a more detailed review

1497 3 Ccook, Tr. 18388-18390.

1492, ook, Tr. 18391, 18699 Shafer and Gardner, Tr.
14867-14868, 14870-14871.

1499  g.e Keppler, Tr. 15577, 15660; Shafer, Tr. 16805;
Wells, prepared testimony on qguality assurance at p. 3 follow-
ing Tr. 18027; Wells Tr. 18441-18445.
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Consumers Power ultimately sent a
1501

with its own personnel.
revised response which the Staff found acceptable. During
the hearings, Mr. J. Cook also stated that he considered it a

"management failure" on his part to have sent the initial SALP

1502 We find this candor to be evidence of a

11 response.
forthright attitude conducive to recognizing and correcting
errors.

546. A preliminary SALP IIIl report, covering the
period of July 1, 1981 through March 31, 1983, was issued on
July 21, 1983. In that report, Consumers Power's soils and
foundation work were once again determined to be a Category III
under the SALP rating system.

547. In its September 6, 1983 response to the SALP
111 report, Consumers Power indicated that it was committed to
taking whatever steps were necessary to achieve the quality
performance level that both the NRC Staff and Consumers Fower

1503 Mr. Harrison of the NRC Staff testified that

desire.
Consumers Power demonstrated a more positive attitude in re-

sponding to the SALP III report. He felt the SALP III response
stood on its own as 2 "typical, positive SALP response."lso4

Mr. Harrison stated that he was encouraged by the Applicant's

1500 Gardner, Tr. 14868.

1501 ghafer, Tr. 14802.

1502 ;. Ccook, 18389-18390.

1503 parrison, Tr. 20693-20695, 20698.
1504

Harrison, Tr. 2069S5.
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response since he perceived a change in responses from argumenta-
tive to non-argumentative. Recognizing the problem and wanting
to strive to achieve the recommendations of the Staff was

deemed a very positive step forward in resolving the issues.lsos

D. Conclusion With Respect to
Management Attitude

548. We acknowledge the candor with which Consumers
Power's management described the problems which have taken
place at the Midland site. We find encouraging Consumers
Power's initiati-ves in developing the prcgrams necessary to
achieve compliance with regulatory requirement. Objective
evidence of Consumers Power's positive management attitude
includes the creation of the soils project, the integration of
QC into MPQAD, the development of the CCP, and increased re-
ceptivity to criticisms and recommendations of the NRC Staff as
shown by the revised SALP 1T response and the SALP III response.
Management has not only been receptive to NRC concerns, but has
also taken initiative to improve QA/QC and to improve communi=
cations between Consumers Power and the NRC. Senior management
involvement in the Midland Project is extensive and management
personnel are committed to qQuality at the Midland Site. Extra-
ordinary efforts are bein¢ made by Consumers Fower to complete
both the remedial soils work and the balance of plant work in

conformance with regulatory requirements. We also find no

—

1505  garrison, Tr. 20775.
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evidence whatsoever of any willful failure
tory requirements.

549 . 1 : . stimonvy - \ d a number of

dence
does one perso
of mind.
cult to ascertain, and as
loosely defined corporate body, "management,
collection of individuals, 3 best difficul
these : igh s and wel
minimall 7ith respect to the 1
acceptable performance compared to the te
remedial measures we have discussed.

s¢ noted that the term
detail" was used to describe one of the causes of the
problems. Tndeed, a Staff witness in the rlier round
hearings believed that inattention to detail reflected adversely
on Consumers Power's management attitude. Th term has also
recurred repeatedly durirg t
and has been ascribed as
problems at Midland,
Since, however, we \ he ter: n ntion to detai

little more than a tautoclogy for ~ 1 respect to

details", we find this term of I n analyzing the
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management attitude of Consumers Power in the quality assurance
program at Midland.

551. The Board finds that Consumers Fower has a
management attitude which is committed to completing the Midland
Plant in conformity with all regulatory requirements. We are
therefore convinced that Consumers Power has a management

attitude which is, overall, satisfactory.

E. Stamiris Contention 1l(d)

£52. Stamiris Contention 1(d) states:

Consumers Power Company statements and
responses to NRC regarding soil settlement
issues reflect a less than complete and
candid dedication to providing information
relevant to health and safety standards
with respect to resolving the soil settle-
ment problems, as seen in:

(d) the failure to provide adeguate accep-
tance criteria for remedial actions in
response tc 10 CFR §50.54 (f) requests (as
set forth in Part 11 of the Ordcr of Modifi-
cation)

and this managerial attitude necessitates
stricter than usual regulatory supervision
(ALAB-106) to assure appropriate implementa-
tion of the remedial steps required by the
Order Modifying Construction Permits, dated
December 6, 1979. 1506

553. In her answer to Applicant's interrogatories

dated April 20, 1981, Ms. Stamiris admitted:

1506 Stamiris Contention 1(d).
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ID. T am not familiar with each of the
acceptance criteria provided by CPCo, nor
do 1 consider myself qualified to comment
on their geotechnical merits. Rather, I
consider Consumer's failure to provide
necessary information such as this, as
virtual defiance of the regulatory process.
The Applicant has said (in these 50-54f q.
on acceptance criteria, in FSAR Q. on
geclogic classification, and at their
8/29/80 meeting to appeal the additional
boring requests) that they do not agree
that the information regquested by the NRC
is necessary. The regulatory agency must
be the sole judge of what information is or
is not necessary to its ultimate purpose of
protecting public safety interests. By
guestioning the judgment of the regulatcrs
in this way, CPCo has failed to provide
adequate acceptance as regquested. 1507

§54. Stamiris Contention l(d) was n~t specifically
addressed in the parties' 1981 proposed findings on quality
assurance and management attitude issues because we anticipated
further evidence addressing the technical adequacy of the
acceptance criteria proposed by ipplicant for its remedial
measurcs.lsoa However, since that time Applicant and the Staff
have entered into stipulations by which Applicant has agreed
not to contest that as of December 6, 1979, the NRC Staff had
insufficient information to evaluate Applicant’'s proposed
remedial actions. In these stipulations, Applicant also agreed
not to contest that the absence c¢f such information constituted

an adeguate basis for the issuance of the December 6, 1979

1507 Intervenor (Stamiris) answers to Applicant's Inter-
rogatories, dated April 20, 1981.

1508 See Memorandum (Concerning Telephone Conference Call
of September 25, 1981 and Applicant's Motion for Partial Deci-
gsion) dated October 2, 1981 at p.5.
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that time, as well as the information provided in 50.55(e)
reports, were adeqguately responsive to the information the

Staff regquired for technical adequacy.1512 The Staff had not

informed Applicant otherwise.1513

556. In addition to citing "50.54(f) qQuestions on
acceptance criteria", Ms. Stamiris' April 20, 1981 interroga-
tory answer refers to "FSAR qQuestions on geologic classifica-
tion" in support of Contention 1(d). That subject has already
been addressed in connection with Stamiris Contention l(b) in
paragraphs 91-94 supra.

557. The third reference in Ms. Stamiris' April 26,
1981 interrogatory response is to Applicant's 1980 appeal to
NRC Staff management of the NRC Staff's request for additional

borings.ls14

This Licensing Board has already ruled with
respect to this contenticn that an applicant's exercise of its

legal rights may not be the basis for condemnation, absent some

1512 On November 19, 1979 the Staff had sent 50.54(f)
Questions 24-35, which were received by Applicant on November
26, 1979. The answers to these guestions were not due by
December 6, 1979. Keeley, prepared testimony at p. 14, follow-
ing Tr. 1163.

1533 See paragraphs 109, 112-113, 116, 120-121 supra.

131¢ Applicant does not believe this "example" is properly
within the scope of Stamiris Contention l(d) because the NRC
Staff request for additional borings came after the December 6,
1979 Modification Order. Moreover, we believe Ms. Stamiris has
withdrawn this issue from litigation since she withdrew corre-
sponding contentions 2(e) and 5 by letter dated June 1, 1981.
Nevertheless, Applicant tenders proposed findings on this
subject without waiving any legal objection.



indication that such exercise was motivate
1515
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Ralph Peck, a world-renowned
soils engineering, expres
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VI. ALLEGATIONS AND INVESTIGATIONS

A. Allegations of a Material False State-
ment: The Cable Pulling Incident

561. Consumers Power ar : the NRC Staff began discuss-
ing che extent to which guality assurance regquirements would be
applied to the proposed underpinring work and how those require-
ments would be implemented in late 1981 or early 1982. Subse-
quently, NRC Staff members Dr. Landsman and Mr. R. Cook accused
the Bechtel Assistant Project Manager, Alan Boos, of having
made false statements in a meeting and in a conference call
relating to quality assurance requirements. The Staff allega-
tions triggered an investigation by a Region III investigator
(now a member of the Office of Investigations), Charles Weil.
Mr. Weil issued his Investigation Report on September 14,

1982, 1320

Region IIl issued the Report under a cover letter
from Mr. Keppler dated January 18, 1983 which stated: "While
the investigation failed to provide conclusive evidence that a
material false statement was made with respect to the status of
the underpinning instrumentation, several members of my staff
believed they were misled by remarks made by Consumers Power
Company and Eechtel employees during the meeting in Washington,
D.C., on March 10 and the subsequent telephone call on March 12,

198 We heard testimony on the allegations of misleading

statements from Staff witnesses and from Consumers Power witnesses.

1520 graff Exhibit No. 22.

1521 14.

e TR
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From the testimony of the various witnesses, we are able to
piece together the following summary of the facts.

562. The Bechtel engineers and their consultants who
developed the program for conducting the underpinning work for
the auxiliary building originally broke the work down into

three "phases."1522

Phase 1 encompassed preparatory work,
including, inter alia, freeze wall installation and activation,
construction dewatering, and partial excavation of access
shafts at the ends of the electrical penetration wings of the

auxiliary building.1523

The excavation of the access shafts
was the initial step of the underpinning, but Phase 1 work
encompassed only excavation dowrn to elevation 6C9. This eleva-
tion marked the end of Phase 1 work because excavation beyond
that point would involve tunnelling under the turbine building
and undermining support of the feedwater isolation valve pit
and the electrical penetration area.lsz4
563. Under the then existing plans, Phase 2 work
could not proceed before the necessary instrumentation to

1525

monitor auxiliary building movement was in place. The

1532 See generally Burke, Corley, Gould, Johnson and
Sozen, prepared testimony regarding remedial measures at pp.
14-29, following Tr. 5509.

1523 See generally, Appendix 1 of SSER #2, (Staff Exhibit
Ne. 14) dated October, 1982.

152{; generall \@b Burke, Corley, Gould, Johnson and
Sozen, pre TIMOhY régarding remedial measures at pp.
18-27, following Tr. 5509; Burke, Tr. 5536~5540.

1585 See generally Burke, Corley, Gould, Johnson and Sozen,
prepared testimony regarding remedial measures at p. 29, follow-
ing Tr. 5509; Mooney and Wheeler, prepared testimcny concerning
the alleged violations of the April 30 ASLB Order and the March
1982 cable-pulling incident at p. 12, following Tr. 19983.
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required instruments were both absolute movement detec
which used deepseated bench marks as references and differ-
ential movement detectors which measurec 1fferentia

between, .g., the electrical

( —
tainment.lszs The number and

ments changed during the time period in questi
number and locations of all monitoring

NRC Staff eventually required were not determine

the alleged material false statements occurred.

564. The meeting at issue anc the related telephone

’

conversation took place on March 10 and March 12, 1982 respec-
tively. Many subjects were discussed in addition to instrumen-
tation liccations and status. At the me of

meeting and March 12 telephone call, the construction

Mo

called for 21 instrument locations,

installed prior to the start of Phase

-

10 locations utilized only mechanical instruments °

1526
e P 1

The other eight were electrical

ment locations and required 30 cables.153o It is clear

electrical output.

Burke, Corley, Gould, Johnson and
regarding remedial measures at pp
Burke, Tr. 5524-5525.

See paragraph 586, infra.
528
1528 Black, prepared testimony at p.
19778; Glass, prepared testimony at pp. 3-4
ing Tr. 19790.

1529 1d.

1530 Black, prepared testimony at pp
19778; Glass, prepared testimony at pp. 7-8,
19790.
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retrospect, although it was not understood at the time, that
Bechtel and Consumers Power personnel thought of instrument
installation as Phase 1 work because it was necessary for the
start of Phase 2, and that the NRC Staff considered instrumenta-
tion installation to be the initial part of Phase 2 work.1531
565. According to the testimony ¢f Dr. Landsman.
during February of 1982 he had a number of unsatisfactory
exchanges with Consumers Power over the application of Quality

Assurance requirements to underpinning work.lSJz

For example,
the soldier piles supporting the walls of the access shaft wer:a
to bz partly a Q installation and partly a non-Q installation
because the line of demarcation petween Q and non-Q soil as it
then existed ran through the area of the shaft excavation. Dr.
Landsman believed that these types of distinctions were unneces-

1533

sary and that all of the work should be Q. Consumers

Power, on the other hand, maintained the position that only
work directly under Q structures, or which btecame part of the

permanent suppert for Q structures, had to be Q.1534 Dr.

1531 Mooney and Wheeler, prepared testimony concerning the
alleged violations of the April 30 ASLE Order and the March
1982 cable-pulling incident at p. 12, following Tr. 19983;
Boos, 20119-20120; Staff Exhibit No. 22, Exhibat XII at pp. 2=
3; Bood, Tr. 1776].

1532 Dr. Landsman believed that these disputes were the
result c¢f a concern on the part of Applicant that the NRC Staff
would write a large number of noncompliances in the soils
remedial work if QA regquirements were applied to all of the
underpinning work. Landsman, Tr. 17474. Mr. R. Cook further
explained this concern by giving an example. The example he
gave concerned whether quality requirements would be reguired
for the procurement of wood. R. Cook, Tr. 17478-17479.

1533 [ andsman, Tr. 17435, 17480, 17896.

1534  giaff Exhibit No. 22, Exhibit XIV.
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Landsman (and others) wanted QA requirements to> be applied to
all work activities in soil within a broad perimeter around the
safety-related builaings, including all underpinning work.1535
566. In order to resolve the dispute, Dr. Landsman
requested NRR to convene a meeting with the Applicant at which

the NRC Staff would state its position.1536

NRR arranged an
all day meeting on March 10, 1982. Consumers Power, apparently
in anticipation of the NRC Staf! s position, came into this
meeting with an intermediate position in which it proposed that
work under Q structures or which would constitute permanent
support for Q structures would be Q, and other work connected
with the underpinning would fall into a new category which CPCo
called "QA". The essence of the "QA" designation was that work
in this category would be covered by the QA/QC program but the
NRC Staff would not be permitted to cite the Applicant for
violations or deviations from reguirements in this work.1537
567. After lengthy discussion, the Staff recessed the
meeting in order to caucus. During the recess, ir addition to
coming to a consensus at the working level that Ccnsumers

Power's proposal should be rejected, Darl Hoocd, the NRR project

manager for Midland, and others, reviewed their decision with
153¢

Mr. Vollmer who concurred with the decision. The review by
1535  pandsman, Tr. 17427, 17435, 17896.
1536 pandsman, Tr. 17436, 17673.
1537

Staff Exhibit No. 22, Exhibit XIV; Landsman, Weil and
R. Cook, Tr. 17467-17473.

1538 pood, Tr. 17783-17784.
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Mr. Vollmer left only Mr. Denton as a possible avenue of appeal
within the NRC Staff.l>>°
568. When the Staff returned to the meeting, Mr. Hood
informed Consumers Power that the Staff rejected the Appli-
cant's proposal and would require ail underpinning work to be

Q,154°

porary or permanent. There is no evidence, however, that the

regardless of location and irrespective of whether tem-

Staff conveyed to Consumers Power that NRC management personnel
had already reviewed and approved the workinc Staff's position,
thereby preempting at least some of the possible levels of
appeal for Consumers Power within the Staf£.1541 Thus the
testimony of Mr. Mooney that he had to confer with others in
Consumers Power management before committing to the NRC posi-
tion and that he believed that the Applicant had avenues of
appeal within the Staff is understandable despite *the Staff's
apparent belief that there could be no further change in the
Staff position.1542
569. During the discussion, Mr. Hood, who was speak-
ing for the Staff, indicated that the Staff's position waz that
from that date forward all underpinning work was to be Q.1543

At that point in the meeting, Mr. Boos remarked that he had to

call the site and stop all underpinning werk immediately be-

1539  Hood, Tr. 17942-17943.
1540 nood, Tr. 17784.
1541
Boos and Mooney, Tr. 20005-20008.
1542 poos and Mooney, Tr. 20005-20006, 20041-20042.
1543

Landsman, Tr. 17427.




-380-

cause of the Staff's decision.1544 Mr. Hood indicated that he

had not meant the Staff's position to be so draconian. Rather,
he indicated, the Staff meant that the requirement that work be
O did not attach to ongoing work and really did not come into

play until Phase 2 work commenced.1545

It is clear in retro-
spect that this dual criterion set forth by Mr. Hood in the
heat of the meeting caused no small part of the ensuing confu-
sion. 1t appears, for example, that ai least one Staff member,
Dr. Landsman, did not remember any discussion regarding the
difference between Phase 1 and Phase 2 at all.1546 It is clear
from his meeting notes, however, that Mr. Hood himself emphasized
that Phase 1 - Phase 2 distinction.1547 As an illustration of
what the Staff exempted from its March 10th decision, the ex-
ample was given by Dr. Landsman that excavation and installation
of supports for access shafts could be completed down to eleva-
tion 609, the end of Phase 1 excavation.1548
570. The Consumers Power and Bechtel personnel present
at the meeting did not immediately apprehend precisely how the

1549

decision as expressed was to be applied. Dr. Landsman's

example of the access shuafts may have caused additional con-

1544 | .ndsman, Tr. 17427-17428; Boos, Tr. 20002-20003.
1545  pood, Tr. 17757; Boos, Tr. 20003; Mooney Tr. 20131.
1546 | andsman, Tr. 17434-17435.

1547  staff Exhibit No. 22, Exhibit XIV.

1548 14.; Lancsman, Tr. 17427-17428, 17768-17769.

1549

Mooney and Wheeler, prepared testimony concerning the
alleged vioclations of the April 30 ASLB Order and the March
1662 cable-pulling incident at pp. 10-12, following Tr. 19983.
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fusion, because Dr. Landsman interpreted it as an example, and
indeed the only example, of "ongoing work," but the example is
equally susceptible to interpretation as being part of Phase 1
work.

571. At this point, the testimony diverges as to what
was said at the meeting. Staff witnesses Dr. Landsman and Mr.
R. Cook testified that Mr. Bcos described the status of under-
pinning instrument installation in such a manner as to give
them the impression that the activity was nearly complete.
However, neither witness could recall the words Mr. Boos

1550

used. Mr. Hood did not recall any specific statements

1551

regarding instrument status. In fact most of the people

interviewed by Mr. Weil could not recall any discussion of

1552 According to Mr. Boos, he had not

instrumentation at all.
gone to the meeting intending to discuss instrument installa-
tion scheduling; whatever mention was made of instrumentation
was in *he course of discussing the Q vs. non=-Q question.1563
The only other Staff member to have a specific memory cf Mr.
Boos' statements did not testify in the hearing but stated in
his sworn statement to the .nvestigator: "During the course of

the March 10 meeting I do recall a statement by Mr. A. Boos

that indicated that monitoring instrumentation had been installed.

1550 Landsman and Cook, Tr. 17427-17429; Landsman, Tr.
17780.

1551 Hood, Tr. 17762-17765.

1552 weil, Tr. 17429.

1553

Boos, Tr. 19999-20000. S¢e also Mconey, Tr. 20001.

——
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This statement was give: by Mr. Boos as a side comment to the
main discussion which was focused on Q-listing of important
underpinning operations. In my opinion the statement by Mr.
Boos was given as a status of instrumentation installation in a
very general sense and was not intended to specifically iden-
tify the instrumentation which had already been installed."lss4
572. After the meeting, Consumers Power and Bechtel
personnel were still uncertain as to how the Staff position
would apply to specific work activities.lsss As a result, Mr.
Boos had a draft table prepared which showed Consumers Power's
and Bechtel's understanding of what work would be Q and what
work non-Q. Included on this table was an entry which showed
instrumentation installation as non-Q, with instrumentation
checkout and calibration being Q.1556
573. On Friday, March 12, after the regular weekly
project meeting, representatives of Consumers Power and Bechtel
initiated a conference call to the Region III S£taff in Clen
Ellyn, Illinois.1557 Dr. Landsman and Mr. Boyd were present in
Glen Ellyn during the phone call, and Mr. R. Cook was present
at the Consumers Power/Bechtel end of the call. Mr. Boos and
other representatives from Bechtel and Consumers Power were

1558

present during the telephone call. At Consumers Power's

1554  ceaff Exhibit No. 22, Exhibit XV at p. 1.
1555 Mooney, Tr. 20008.
1556
Boos and Mooney, Tr. 20008-20012.
1557 Mooney, Tr. 20008; Boos, Tr. 20064.
1558

Staff Exhibit No. 22, Exhibit I at p. 1.
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request, a secretary took shorthand notes from which she typed
a nearly verbatim transcript of the telephone conversation.1359

574. Mr. Boos opened his discussion with a statement which
included the following: "[O)ne of the first things we did this

morning was to draw up a list of those items which either have

been completed or [are] in process or are proposed which we

feel can, in fact, be treated as non-Q items "(emphasis added).1560

Later in the call, in the course of stating that mcnitoring
instrument installation would be non-Q but sheckout of the
system would be Q, Mr. Boos stated: "Our instrumentation is
essentially well under way. Wiring has been pulled - raceway
has been installed, ctc.”1561
575. On March 17, Dr. Landsman and Mr. GCardner began
a three day inspection of the remedial soils work. On March 17
or 18, these inspectors visited the Data Acquisition Room on
the roof of the auxiliary building where the monitoring eguip-
ment for the settlement instrumentation was to be located.ls62
With them was Michael Schaeffer, MPQAD Electrical/Instrumenta-
tion and Controls Section Head. Mr. Schaeffer had not been

involved with the underpinning instrumentation before ana knew

nothing about it . since it had not come under MPQAD's pur-

vicw.1563 He indicated to Dr. Landsman and Mr. Gardner a total
1559 Mlooney, Tr. 20009.
1560  gstaff Exhibit No. 22, Exhibit I at p. 1.
1561 Id. at p. 6.
1562 o .
Staff Exhibit No. 22, Exhibit IV at p. 1.
1563

Boos and Mooney, Tr. 20135.



-384~-

lack of knowledge of any quality control or guality assurance

1564 ;. mr.

requirements for the instrumentation installation.
Schaeffer's words trom his sworn statement to the NRC Inves-
tigatcr: "My response to Mr. Gardner ['s inguiry about quality
requirements] was that I was totally unaware that the Electrical
Metallic Tubing (EMT)/Conduit and czble pulling installation
activities concerning Instrumentation for the Underpinning were
Q, or under the Midland Project Quality Assurance Program.
Immediately after my conversation with Mr. Cardner, I started
inquiring about the subject with the MPQAD Scils Group and
learned that Consumers Fower Company believed these activities
were non-Q (not under the Midland Project Quality Assurance
Program) and that the NRC believed that these activities were
Q-listed. "1563

576. Dr. Landsman indicated in his statements to the
investigator and in his oral testimony that Mr. Schaeffer told
him that cable pulling for the instrumentation had begun on
March 11, 1982 (one day after the March 10 meetinq).1566
According to Mr. Weil, Mr. Schaeffer did not recall making such

1567

a statement to Dr. Landsman. However, assuming that Mr.

Schaeffer did make the statement alluded to, other testimony

1564  Gardner, Tr. 17819-17821.
1565  gstaff Exhibit No. 22, Exhibit VIII at p. 1.
1566

Staff Exhibit No. 22, Exhibit II at p. 2; Landsman,
Tr. 17674-17675. See also, Staff Exhibit No. 22, Exhibit IV at

P. 1.

1567  weil, Tr. 17677.
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to be discussed infra indicates that he was wrong, i.e., that
cable pulling actually started much earlier than March 11.
577. Mr. Gardner indicated that he determined by
visual observation on March 17 that approximately 10% of the
instrumentation cables or somewhere around 16 cables had been

1568

pulled. Dr. Landsman and Mr. R. Cook testified that they

observed on that day that approximately 8 to 10 cables out of

approximately 160 had been installed.ls69

However, there was
no indication that they had counted cables precisely, and Mr.
R. Cook acknowledged that there could have been as many as 16

cables installed at that t1me.1570

Mr. Schaeffer, who also
observed the installation, indicated that approximately 20% of

the instrumentation system, including not only cable and conduit

but also data acquisition computer and peripherals, power
supply, and terminal boards had been installed as of

March 18.1571

According to the NRC Investigator's report,
evidently based on an interview with Bechtel Field Engineer
Richard Black, 32 cables had been pulled and 16 of those had

been removed from the Data Acquisition Room as of March 19,

1982, 2372

1568 . e

Staff Exhibit No. 22, Exhibit IV at p. 1; Gardner,

Tr. 17819-17821, 17910-17912.

1569 [ andsman, Tr. 17430-17431, 17910; R. Cook, Tr. 17910-
17911,

1570 see R. Cook, Tr. 17910-17911.

1571 gtaff Exhibit No. 22, Exhibit VIII at pp. 1-2.

1572

Staff Exhibit No. 22 at p. 10.
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Dr. Landsman and Mr. R. Cook concluded

their and Mr. Gardner's observations on March 18 that

been misled by statements in the March 10 meeting and

g ) - ABET
12 telephone call. Their conclusion tri

Lk

Mar

~ W
| L 4

ggere

19911-1991

Landsman and Cook, Tr.
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investigation by then Region IIl Investigator Charles H. Weil.
Mr. Weil testified ocrally, and in substance agreed with Dr.
Landsman and Mr. Cook that Mr. Boos had "lied" at the meeting

1578

and in the telephone call. By "lying" Mr. Weil indicated

that he meant only that Mr. Boos had made a factually incorrect

1579 poth Mr.

statement, not that he had intended to mislead.
R. Cook and Dr. Landsman indicated a belief that Mr. Boos had
possibly intenticnally misled the Staff. Mr. R. Cook based
this belief on his view that Mr. Boos was an authoritative

1580

source who should have known the truth. However, both Mr.

R. Cook and Dr. Landsman were reluctant to testify that Mr.

1581 We conclude from other

Boos had deliberately misled them.
evidence, however, that even Mr. Weil's interpretation of Mr.
Boos' statements is incorrect.
580. Consumers Power presented testimony of two

Bechtel Field Engineers, Richard T. Black and Pamela S. Class,
who had supervisory responsibility for the installation of the
cenduit and cable for the underpinning instrumentation. Mr.
Black as lead raceway engineer supervised the installation of
conduit and cable, and Ms. Class was a subordinate supervisor

1582

under Mr. Black. According to Mr. Black, his first involve-

1578 weil, Tr. 17696-17697.

1579 14

1580  o.. 17875-17880.

1581  pandsman and Cook, Tr. 17530-17534.
1582

Black, prepared testimony at p. 1, following Tr.
19778; Class, prepared testimony at p. 2, following Tr. 19790.
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confirm that at least by Fehruary 21 conduit installation had

1588

begun. Both Mr. Black and Ms. Glass testified that actual

cable pulling began either the day the cable arrived on site or

1589

the day after. The delivery receipt shows that the cable

arrived on February 26, 1983, making the latest possible start-

ing date for cable pulling February 27.1590

582. Mr. Black also testified that he attended two
weekly project meetings, one on March 5, and one, judging from

the circumstances, which must have been on March 12. Mr. Boos

1591

was present at both meetings. At the March 5 meeting,

Black said, he informed those present at the meeting, including
Mr. Boos, either directly or through Mr. Simpson, that he
« tpected the cable installation for the 8 electrical instrument

lccations then thought needed to start Fhase 2 to be completed

7.1592

by March At the second meeting on March 12, he informed

those present, including Mr. Boos, that all these cables had

15¢3

been pulled. Mr. Black testified that the conduit installa-

tion and cable pulling for those locations was completed at

least by March 10 and possibly as early as March 8.1594

1588  iass, Tr. 19792-19795; Consumers Power Exhibit No. 54;
Glass, prepared testimony at pp. 5-6, following Tr. 19790.

1589 Black, prepared testimony at p. 11, following Tr.
19778; Tr. 19905-19907.

1590 14. at p. 11 anc Exhibit 3.
1593 Id. at pp. 12-13.

1992 4

1593 14. at pp. 13-14.

1594

Black, Tr. 19901-19903.
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583. Ms. Class and Mr. Black also testified that
because of an interference with a wall of the turbine building
penthouse, cable from the instruments on the east electrical
penetrating wing, which had to pass along the north wall of the
penthouse, had to be pulled back from the Data Acquisition room
in order to allow removal and relocation of the conduit.1595
Mr. Black testified that this pullback occurred between March 12
and March 18 and that he did not learn of it until after the
March 12th meetinq.1596 Ms. Glass, who later surveyed the work
in May of 1982, testified that the work at the time of her
survey was in the same condition as it was on the shutdown
date, March 19, and that approximately half of the previously
installed cables had been pulled back from the data acquisition
room and coiled on the roof of the turbine buildinq.1597 This
left approximately fifteen cables remaining in the data acquisi-
tion room.1598

584. We conclude from all the evidence before us that
these 15 cables were present in the Data Acgquisition Room when

Dr. Landsran, Mr. CGardner, and Mr. Schaeffer viewed them. We

also conclude from ail the evidence that cable pulling for the

13593 Black, prepared tastimony at pp. 14-15, following Tr.
19778; Class, prepared testimony at pp. 6-8, folleowirg Tr.
19790.

1596 Black, prepared testimony at p. 16, following Tr.
19778; Black, Tr. 19924-19925.

1597 Class, prepared testimony at pp. 7-8, following Tr.

19790; Tr. 19904.
1598
19778.

Black, prepared testimony at p. 16, following Tr.
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eight electrical instrument locations then perceived to be
necessary for Phase 2 was complete by at least March 10.
S585. Dr. Landsman's and Mr. R. Cook's account of what

Mr. Boos said at the March 1C meeting cannot be given much
weight because, by their own testimony it was their subjective
impression of what had been said rather than their firm recol-
lection of what had objectively transpired.ls99 Or. Landsman
in particular failed completely to re~all Mr. Hood's use of a
Phase 1 vs. Phase 2 criterion for applying Q controls to work

3
1600 The most we can con=

in additien to ‘he "ongoing work."
clude is, from Mr. Xane's written statement in the Investiga-
tion Report, that Mr. Boos at the meeting alluded to instrumen-
tation status without trying to give a definitive status of the
state of the work.leo1
586. There is no controversy at all about what Mr.

Boos said in the March 12 telephone call ~- the transcript
shows that he stated that instrumentation was "essentially well

wl6N?

under way. Mr. Boos testified that inscrumentation con-

s.sted of several activities in addition to conduit installa-
tion and cable pulling, such as monitoring eguipment installa-

tion, instrument installation, and termlnation.160° Mr. Boos

1599  randsman, R. Cook and Weil, Tr. 17428-17429.
1600 Landsman, Tr. 17434-17435.
1601 2 .
Staff Exhibit No. 22, Exhibit XV.
1602 14, at Exhibit 1 at p. 6.
1603

Boos, Tr. 20026-20028, 20077, 20083-20084.
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testified that, even computing on the basis of the increased
number of instruments known to be needed by March 12, taking
into account all work that had been done by that date, one
third to one half of the instrumentation work was compiete as
of that date.1604 He testified that he considered this state
of work to be well described by the term "well underway," and
apologized for the addition of the work "essentially" as possi-
bly bad diction but not changing the meaning of the phrase o~
making it misleading.lsos We agree with Mr. Boos on all counts.
587. In contrast, Dr. Landsman construed both the
statement at the March 10 meeting and in the March 12 telephone
call to have indicated substantial completion of the instrumenta-
tion work.lso6 Dr. Landsman, under cross examination on that
portion of his sworn statement in the investigation report
which refers to the criterion set down at the March 10 meeting
for work allowed to be non-Q as work "begun" before March 10,
indicated that he used the word "begun" in that context to mean

»1607 In view of Dr. Landsman's and Mr.

"essentially complete.
Cook's demonstrated lack of recall of what was actually said at
the March 10 meeting and Dr. Landsman's admission of semantic

confusion between beginning and completing an activity, we can

1604 poos, Tr. 200e5-2008€.

1605 poos, Tr. 20126.

1606 [ andsman, Tr. 17430-17431; see also R. Cook, Tr.
17789-17791.

1607

Landsman, Tr. 17803-17805; see also Landsman, Tr.
17795-17796.



-393-

only conclude that if Dr. Landsman and Mr. R. Cook were misled
as a result of the meeting and telephone call, the misunderstand-
ing arose frcm their own subj)ective misapprehension and misunder=
standing of what was said rather than from the objective state-
ments of others.

588. We find that Mr. Boos likely made a statement
about instrumentation cable and conduit installation at the
March 10 meeting. However, this statement was based on accur-
ate information at the preceding Friday's weekly project meet-
ing furnished to him by Mr. Black or by Mr. Simpson based on
information from Mr. Black. In any event, the statement was
not intended (or construed by the only NRC Staff member who
remembered it) as a precise status report intended to secure
NRC approval for performing instrument installation non-Q. We
find furthor that Mr. Boos' use of the phrase "essentially well
underway" in the March 12 telephone call may have not been
completely descriptive but was based on accurate and up to date
information furnished to him that same day. Thus we conclude
that Mr. Boos did not make either a material false statement or
even a misleading statement in either the meeting or the con-
ference call.

S89. We note, however, that there was considerable
difficulty in communications between the Staff and Consumers
Power despite extensive meetings and telephone calls. One of
the principal misunderstandings was the belief by Consumers
Power that instrumentation was part of Phase 1 work at the same

time the Staff believed it was part of Phase 2. Darl Hood, the
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Midland Project Manager, stated in his written statement to the
Investigator that he did not become aware of Ccnsumers Power's
view until a March 30 meetznq.lGOS Mr. Hood indicated there
(and in his oral testimony) that this discovery indicated to
him that communications were lacking and that the NRC shared

some of the blame for this.lsog

We find, therefore, that there
may have been considerable miscommunication by both Consumers
Power and the NRC Staff, but there were no misleading statements,
either intentional or unintentional. Accordingly, nothing
arising out of this incident is material to our decision regard-

ing gQuality assurance implementation or even the more limited

issues of management attitude.

B. Alleged Board Order Vioclations

- P Overview
590. On August 11, 1982, representatives of the
Applicant and the NRC Staff met to address allegations by Dr.
Landsman that the Applicant had violated this Licensing Board's

April 30, 1982 Order.1%1°

Dr. Landsman's position was that two
excavation activities constituted violations of the Order:
(1) the excavation beneath an electrical duct bank commonly

referred to as the "Deep Q" duct bank, and (2) the relocation

of a buried fire protection line. During the course of the

1608 i aff Exhibit No. 22, Exhibit XII at pp. 2-3.
1609  14.; Hood, Tr. 17761, 17766.
1610

Yood and Landsman, T:.. 21644-21647. See paragraphs
347-353 supra for a discussion of the April 30 Order.



. . . 1611
meeting, Applicant denied having violated the April 30 Order. .

Subsequently, Dr. Landsman prepared a memorandum dated Aum

ust 24,

1982, formalizing the charge of v1olat:ons.li“
591. Following the August
of
investigation between January
3 memorandum to James Keppler,
Hayes, Dire« -, Office of Investigations, presented an over-
view of OIl's conclusions. The memorandum indicated that while

a "clear difference of opinion" was established, 0Ol was not

able to develop sufficient objective evidence to support the

| &

~
C

ontention of either party. Mr. Hayes also concluded that

further vestigative effort was unlikely to resclve this

-V

issue. The memor \ stated that the
1613

investigation was

closed.
592. At the request of Region III, on July

Ol reopened its investigation. Ol's second investigation,

which was comple 1 August 8, 1983 and which is reported in

S
- - hd

a supplemental investigation report, reached a markedly differ-

ee Staff Exhibit No. 26, Attachmen

1613 see staff Exhibit No. 29. :
counsel and by the Board, Ol de ”llrea to F"O”‘"e el
Hayes or his deputy, Mr. Fortuna, as a witness
ing. None of the Staff witnesses had knowledge of tbe
stances under which Staff Exhibit No. 29 was prepared,
admitted 1t for the limited purpose of showing that OI
position regarding the investigation, but not for the
the matters stated therein. We made the same ruling

espect to the second to last paragraph of the cove
the second Ol investigation report, Staff Exhibit No.

Ir. 21671-21672.
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ent conclusion from that of the first investigation. The cover
letter to the second investigation report, authored by Mr. Hayes,
states that the weight of the evidence developed during the
supplemental investigation supports the conclusion that Appli-
cant violated the April 30 Order.1614

593. We held hearings concerning the above-mentioned
allegations were held on various days between October 31 and
Nevember 9, 1983, and on December 3, 1983. The NRC Staff testi-
mony was presented by Ross Landsman, RKonald Cook and Darl Hoed,
as well as by Charles Weil and Harold Walker, who among others
conducted the investigation on behalf of 0OI. James Mooney and
Robert Wheeler presented prefiled direct testimony on behalf of
the Applicant. The Staff, Ms. Stamiris and this Board requested
that John Schaub, Applicant's Assistant Project Manager for the
Soils Project, appear for cross-examination, and he did so.

John Donnell, a former employee of a contractor at the Midland
site, testified-at the December 3, 1983 hearing.

594. The evidentiary record on the subject of the
alleged violations has been fully developed. Numerous exhibits
have been admitted into evidence. Extensive cross-examination
has been conducted. Although the Applicant and the NRC Staff
are in some cdisagreement as to overall conclusions, many of the

underlying facts are not in dispute.

& The Deep QO duct bank

595. The first excavation allegedly in violation of

our Order occurred at the location where the Deep Q duct bank

1614  c.e Staff Exhibits No. 27 and No. 28.
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intersects the freezewall. The freezewall consists of a series
of underground pipes through which refrigerant is pumped. The
s0il down to the impervious till layer 1s thereby frozen,
stopping the flow of groundwater. Once the groundwater fiow is
stopped, the excavation for underpinnings under the Auxiliary
Building can be made in relatively dry soil.1615
596. In a November, 1981 letter, the NRC Staff approved

the installation of the freezewall.1616 This approval encom=-

passed all steps short of activating the freezewall equipment.1617
As a basis for its approval, the Staff noted that none of the
steps involved in installing the freezewall was irreversible.1618
597. In prefiled testimony admitted into evidence in
December of 1981, the Staff, while confirming its approval of
the freezewall installation, set out certain licensing condi=-
tions precedent to freezewall actlvation.lelg One such condi=-

tion required documentacion that the freezewall, when activated,

1615 Burke, Corley, Gould, Johnson and Sozen, prepared
testimony regarding remedial measures for the auxiliary build-
ing at p. 17, following Tr. 5509.

1616 Staff Exhibit No. 5. In December of 1981, Darl Hood
testified concerning the Staff's review of the freezewall. He
was unaware whether NRR had reviewed the working drawings prior
to approval of the freezewall. Hood, Tr. 5489-54%1. Some draw-
ings, specifications and other infcrmation had been received by
the Staff. Hood, Tr. 5490. Hood could not state, however,
whether the Staff believed that the information provided by the

Applicant to that date constituted a commitmer.. Hood, Tr. 5490.
1617 Hood, Tr. 5489; Kane, Tr. 21699.
1618  graff Exhibit No. 5 at p. 1; Hood, Tr. 21703-21704.
1619

Hood, Kane and Singh, prepared testimony concerning
the remedial underpinning of the auxiliary building area, Table
A.20 at p. 1, following Tr. 583°9.
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sketches show an excavation down to and slightly below the
utility. The sketches indicate a gap between the bottom of the
utilities and the bottom of the excavation, but show neither
dimensions nor detailed plans.1624 Because of the absence of
details and dimensions, Applicant's witnesses described the
sketches attached to the January 6 letter as "conceptual draw-

inqs."1625

The report attached to the January 6 letter, how-
ever does contain some specifics. For example, the report
indicates that the Deep Q duct bank is 22 feet deep at cross-
ing 3, witia a 6-inch to one foot gap between the exposed duct
bank and the top of the excavation.1626
600. In correspondence dated February 12, 1982, the
NRC Staff approved the activation of the freezewall, subject to
the Applicant's proposals regarding protection of underground
utilities presented in the January 6, 1982 letter and certain
additional conditions beyond those set forth in December 1981.
Work commenced at all four utility crossings prior to April 30,

1982 . 1627

In the course of construction, the Applicant added
certain features not shown in the January 6 sketches to the
desigrs for protec..ng utilities where they crossed the freeze-

wall. The final configuration of the utility crossings 1is

1624 Wheeler, Tr. 2234l.
1625
See Wheeler, Tr. 22341; Mooney, Tr. 22351.
1526 Staff Exhibit No. 26, Attachment 14, enclosed report
at p. 3.
1627

Wheeler, Tr. 21953-21964; Mooney, Tr. 22350-22351;
Staff Exhibit No. 26, Attachment 4, Letter from R. Tedesco to
J. Cook dated February 12, 1982 (last document).
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accurately depicted, in all respects save one,

Power Exhibit No. €>O.lb"8

601. At crossings 1 and 3 as shown on Consumers
Power Exhibit No. 60, the Applicant modified the initial desig
on or "surcharging” the bot+*om of the excavza-
tions in order to compensate for the weig
the excavation. Partly to accommodat
partly to permit human access bel

excavated a trench approximately ten feet

bottom of the utility at crossing 1. The

this trench is backfilled with concrete, creating a base for

of the surcharge load.le‘:9 A somewhat similar

me
30

: . : S
employed at crossings

Dr. Landsman tes

to the mrdifications

Consumers Power Exhibit No. 60,
plug" extending approximately 1l

concrete "
bottom of the Deep Q duct bank. This was never ed.

place of the concrete plug, there 1s currently an open excava-
tion having the same dimensions as the plug. It is this excava-

tion which allegedly violated our Order.

It should
Exhibit 60 are numbered
letter. The shallow duct
both the January 6 letter and
the January 6 letter was divided
Crossings 2 and 3 in Exhibit No.
60, the Deep Q duct bank, is the
January € letter See Kane, Tr.
designations used in Exhibit No.
otherwise specified.
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decided to excavete the soils from below the duct bank and
install a plug which would serve in place of the freezewall of
that locatlon.1633

605. On April 30, 1982, in the midst of Applicant's
freezewall crossing excavation activities, we issued our "Memo-
randum and Order (Imposing Tertain Interim Conditions Pending
Issuance of a Partial Initial Decision)." Following the issu-
ance of the Order, Applicant sought to establish the precise
limits of the Staff's prior approval of soils-related activi-
ties. To that end, Applicant sent a letter to the Staff dated
May 10, 1982, describing, inter alia, the freeze wall activities
for which 1t believed prior approval had been obtained.1634
The letter addressed three categories of work: (1) remedial
soils work which had been previously approved by the NRC and
was continuing, (2) work previously approved which was not then
underway, and (3) work which had been initiated with NRC cogni-
zance, but which was no longer proceeding because explicit
written approval had not been obtained. "Freeze wall installa-
tion, underground utility protection, soil removal [,] cribbina
and related work in support of the freeze wall installation,
freeze wall monitoring and freeze wall activation" were included

in the first category.1635

1633 Mooney and Wheelei, prepared testimony concerning the
alleged violations of the April 30 ASLB Order and the March
1982 cable-pulling incident at pp. 7-8, following Tr. 19983.

1634 o, .¢f Exhibit No. 26, Attachment 3.

1635  giaff Exhibit No. 26, Attachment 3 at p. 2.
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606. On May 20, 1982, during a break in an ACRS site
tour which was then in progress, the Applicant and the Staff
cenvened an impromptu meeting. The meeting was attended by

Messrs. Kane, Eood and Landsman of the Staff, and by a number

of individuals from Consumers Power Company and Bechte1.1636

Notice of this meeting had not been provided to the public in
accordance with NRR's open meetings policy; hence, Mr. Hood

requested that no notes be taken and no minutes of the meeting

1637

be prepared. One of the purposes of the meeting was to

discuss the freezewall utility crossirngs, although a number of

1638

different technical subjects were addressed. During the

course of the meeting, the Staff was advised of the final, as
completed configuration of freezewall crossings 1, 2 and 3, as

well as the new proposal fcr crossing 4.1639

1636 See Staff Exhibit No. 26, Attachment 8 at p. 1; see
also lL.andsman, Tr. 21549.

1637  yood, Tr. 21725-21726.

1638

See generally, Mooney, Tr. 22457-22459; see Staff
Exhibit No. 26, Attachment 8.

1639  Hood and Kane, Tr. 21729-21730; Kane, Tr. 21739-
21740, Landsman, Tr. 21754-21755, 21757. Dr. Landsman in fact
knew that the Deep Q duct bank was deeper than originally
anticipated prior to the May 20 mee“ing. Landsman, Tr. 21722.
Mr. Kane previously knew that crossings 1, 2 and 3 had bheen
equipped with concrete base mats fo: the surcharge load. Kane,
Tr. 21735. During the portion of the site tour preceding the
meeting, Mr. Hood saw surcharges in place, and both he and
Mr. Kane examined some of the crossings. Kane and Hood, Tr.
21724; Hood, Tr. 21732. During the meeting, Applicant showed
the Staff drawings depicting the actual condition of crossings
1, 2 and 3, as well as the detailed proposal for crossing 4.
Hood and Kane, Tr. 21721; Landsman and Kane, Tr. 21748-21749,
21879.
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607. During the May 20 meeting, there was con
able discussion about the method proposed by Applicant to
backfill the excavations at the utility crossing po
Staff was concerned that the concrete base mats at
2, and 3, and the proposed concrete plug
create a zone of incompressible material

differential settlement. From a reading

whole, it 1s apparent that the type

the excavations was the focus of discussions at the meeting

3 1640
relating to the utility crossing points. This
apparent from the notes of John Fisher, Bechtel's Remedial
Scils Manager, who prepared the only surviving contemporaneous

. 1641
record of the meeting.

608. In addition to the backfill discussions, however,
Dr. Landsman advised Applicant during the meeting not to dig
beneath the Deep Q duct bank without r \'$ IRC approva

: x 1o -
Dr. Landsman testified that he "looked someone in the eye,"
probably Mr. Mooney or Mr. Schaub, when he gave this direc-
1643

tive.

609. Dr.

handwritten notes

the following entry:

See Kane and Hood, Tr. 21845-21846; Kane, T
See Staff Exhibit No. 26, Attachment 8.

See Staff Exhibit No. 26, Attachment 8; Landsman, Tr.
Hood and Kane, Tr. 21761-21762; Kane, Tr. 21764.

“ .

Landsman, Tr. 21653,
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proceed with excavating the pit below deep
proval w1664 . Fisher, however,
not circulate within
after Landsman

610.
Sevo, an employee of MPQAD
contain two relevant entries.
rates John Fisher's no
the deep duct bank until NRR Concurre
second entry, however, contradicts the Fisher notes and
first Sevo entry: Caep d bank opernsd up to allow
start - then V 0 €1

was not aware
Sevo'

of Mr. Hood's directive,

. o 1647
were kept.

See Consumers Power Exhibit No. 65; Staffi Exhibit
e

26, ttachment 8. Mr. Fisher, i1n a statem

nt given to NRC

No.

Investigator Weil, said "the statement in my notes concerning

excavation below the deep Q duct bank is written in ink 1in

ny

notes, in contrast to most of the rest of my notes whi were

2

pencil. Most likely

tTing

-

E at pr 1=2.
Sevo acknowl jed the n as his, but had no independent
recollection of the May 20 meeting, could not recall dis
the entry with anyone, and did not lcok at the notes or
them to anyone until Investigator Weil asked to see his
Staff Exhibit No. 27, Attachment 16 at p. 2.

“ LA™
4 0% -~y e

Kane, Tr. 21725-21726

was

Mr.




-406-

have access to any written memoranda reflecting Dr. Landsman's
statement.1648

612. Although Mr. Mooney does not dispute that Dr.
Landsman's warning was given, neither does he recall hearing
it, and he left the May 20 meeting with the impression that the
NRC had no objections to Applicant's plans for excavating under
the Deep Q duct bank.1649 Mr. Schaub, who also attended the
meeting, testified that, in a separate discussion, Mr. Kane had
approved both the excavation under the Deep Q duct bank and the
preposed backfilling technique, provided such activities were
carried out at Applicant's commercial risk.lsso Mr. Hood
recalled this discussion between Schaub and Kane, but testified
that the opposite conclusion had been reached, namely, that
Kane would not approve the above activities at Applicant's

commercial risk.1651

Mr. Kane himself could not recall any
discussions with regard to "commercial risk."1652

613. At the May 20 meeting, the NRC Staff did not
admonish the Applicant about or charge the Applicant with

violating our Order by modifying crossings 1, 2, and 3, which

1648 In an inspection report dated September 22, 1982, IE
documented aspects of the meeting. This report was issued
after the excavation under the Deep Q duct bank had taken
place.

1649 Mooney and Wheeler, prepared testimony concerning the
alleged violations of the April 30 ASLB Order and the March
1982 cable-pulling incident at pp. 4-5, following Tr. 19983.

1650  gchaub, Tr. 22504, 22505-22506.

1651  uyood, Tr. 21559.

1652 rane, Tr. 21852.
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modifications had been completed between April 30 and May 20.1653

The Staff also did not ask the Applicant to reverse the steps
taken at these crossiigs, even though reversal was clearly
possible.lss4

614. On May 21, the Region III Inspectors onsite
conducted an exit meeting. This exit meeting was attended by a
number of individuals from the Applicant, Bechtel and the

1655

NRC Dr. Landsman has stated that he repeated his warning

5
1656 Dr.

not to dig under the Deep Q duct bank at this meeting
Landsman also announced at this meeting that he had discovered
no items of noncompliance during his inspection on the preced-
ing day.1657
615. Minutes of the exit meeting were prepared on June
4 for Donald Horn's signature by Applicant's Brian Palmer, an em-
ployee of Mr. Horn. Mr. Horn read the minutes before their
issuance, but does not recall discussing the portion relating
to the Deep Q duct bank with Mr. Palmer.1658 The minutes
contain the following reference toc the Deep Q duct bank:

"Landsman confirmed his understanding that the excavation would

1653  Kane, Tr. 21739.
1654  rane, Tr. 21867.
1653 Staff Exhibit No. 26, Attachment 9 at p. 4.
1636 Staff Exhibit No. 26, Attachment 2 at p. 2.
1657  giaff Exhibit No. 26, Attachment 9 at p. 3.
1658  geaff Exhibit No. 27, Attachment 8 at p. 1.
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be terminated a short distance below the duct bank rather than
lower as originally planned."1659

616. According to John Fisher, the above-quoted
statement was in error since it did not reflect the Applicant's

1660 Mr. Schaub testified that the

actual plans as of May 2.
reference reflected the need to stop the excavation below the
duct bank long enough for Dr. Landsman to observe the utility
protection pits prior to activation of the freezewall, rather
than a prohibition against digging beneath the utility. Dr.
Landsman had given this instruction at the meeting the day
before.1661 Mr. Palmer confirmed Mr. Schaub's understanding

of the reference in a statement given to NRC Investigator Weil,
although Mr. Palmer admitted that his memory on the subject was
dim.1662 Glen Murray, an employee of Applicant's onsite construc=-
tion organization, provided yet a third interpretation. 1In a
written statement taken by Investigator Weil, Mr. Murray explained
that his understanding was that Dr. Landsman's comment was
intended to apply to an earlier proposal to make a full width

excavation from the bhottom of the duct bank down to the top of

1659 James Mooney, in testTimouy and in a statement made to
Investigator Weil, confirmed that the was on the distribution
list for the minutes and that he probably read them shortly
after thier issuance. However, he does not recall noticing the
refererced prohibition against excavation under the Deep Q duct
bank, and was not made aware of the prohibition until Landsman
raised the i1ssue i1n August. See Staff Exhibit No. 27, Attach-
ment 11; Mooney, Tr. 22415; see also Weil, Tr. 22226.

s Staff Exhibit No. 27, Attachment 7 at p. 2.

1661  schaub, Tr. 22534-22535; see also Staff Exhibit No.
26, Attachment 8 at p. 1.

1662  giaff Exhibit No. 27, Attachment 9.
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the clay till. Mr. Murray did not believe Dr. Landsman's
admonition was intended to apply to the partial width shaft
cut-off trench that was finally decided upon and excavated.1663
617. In a letter dated May 25, 1982, which was par-
tially in response to the Applicant's May 10 letter, the Staff
announced the approach it would take in reviewing the balance
of the so0ils remedial activities at the Midland Plant. Enclo-
sure 4 to the .etter specifically addressed some of the items
in the Applicant's May 10 letter, including the freezewall and
utility protection. The letter indicated that, in the future,
the Staff would discontinue its practice of approving individual
construction steps and instead complete its review as an inte-
grated package. Importantly, those activities for which Staff
review was substantially completed as of April 1, 1982, were
approved.ls64
618. The salient features of the May 25 letter are as
follows: (1) it confirms prior approval of the "soil removal"
and "underground utility protection” activities listed in
paragraph I(c) of Applicant's May 10 letter; (2) it withholds

confirmation of "related activities in support of the freeze-

wall", also listed in paragraph I(c) of the May 10 letter; (3)

1663  geaff Exhibit No. 27, Attachment 30.

1664  gee staff Exhibit No. 26, Attachment 4. According to
Mr. Hood, the May 25 letter took into account facts revealed at
the May 20 meeting. Hood, Tr. 21799, 21810-218l11. However,
the lecter was, for the most part, draftec by Mr. Hood prior to
May 20, with input from Mr. Kane. Kane, Tr. 21793, 21657. Dr.
Landsman reviewed a draft of the letter. Landsman, Tr. 21789.
The letter was in substance regarded by Mr. Hood as a response
to the Applicant's May 10 letter. Hood, Tr. 21360.

e R R h T
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it indicates that the Staff relied on, iater alia, November 16
and November 24, 1981, and January 6, 1982 letters from Appli-
cant to Harold Denton, and November 19, 1981 ASLB Hearing
testimony of J. P. Gould, as the basis for Staff review and
approval of the above items;1665 (4) it lists open items
(e.g., that a report analyzing whether backfill would lead to
differential settlement at the utility crossings was reguired),
but contains no langu.ge specifical'y mentioning the Deep Q

duct bank or the excavation under it; and (5) it provides that

"[a)ny deviation must be reported and approved by the [S]taff.”1666

1665 The Ncvember 16 and 24, 1981 letters have neither
been introduced nor admitted into evidence. The January 6,
1982 letter is Attachment 14 to Staff Exhibit No. 26.

1666 The meaning of this phrase, which may be found in the
final paragraph of Enclosure 4 to the May 24 letter, is some-
what confusing. The entire paragraph provides:

"In summary, ambiguity associated with CPC's
use of the term 'Phase 1 work' and 'related
[freeze wall] work' preclude confirmation
of specific prior approval of these activi-
ties. Similarly, failure by CPCo to identify
the particular existing construction dewater-
ing wells preclude us from determing whether
previous Staff concurrence had been indiccted.
No description or discussion is provided
for a 'FIVP proof load test' and no record
of prior Staff approval can be located.
Conseguently, continuation of these activi-
ties 1in conformance with the foregoing
staff comments will be in accordance with
the Board Memorandum and Oraer of April 30,
1982. Any deviations must be reported and
approved by the staff."

This language is separated from the discussion of concurrence

of freezewall activities in paragraph I(¢c) by a number of
different items. Moreover, paragraph I(c) provides that expli-
cit concurrence for freezewall installation, underground utility
protection, soil removal and cribbing (but not "related work in
support of the freezewall installation") had been obtained from
the Staff prior to our April 30 Order.
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619. The NRC Staff and the Applicant have different
interpretations of the May 25 letter, stemming in part from dif-
ferent interpretations of the above-described events which pre-
ceded the issuance of the letter. Mr. Mooney testified that the
letter confirmed his understanding that the installation and
activation of the freezewall, of which the utility protection
proposals were a part, had been approved pricr to April 30,
1982. 1In accordance with this understanding, the modifications
in the freezewall crossings, made in part after April 30, were
merely field variations upon an already approved conceptual
design and within the intended scope of the original approval.
In his opinion, the excavation under the Deep 0 duct bank was
one such field modification, within the activity "utility
protection."1667

620. Mr. Hood expressed a different view of the let-
ter, which he had drafted. While admitting that the letter
took into account the facts disclosed by Applicant at the May
20 meeting, he testified that the basis upon which the Enclo-
sure 4, paragraph I(c) items had been approved was limited to
the references recited in Enclosure 4, particularly the Jan-
uary 6, 1922 letter of the Applicant. In Mr. Hood's opinion,
since the January 6 letter omits mention of an excavation
beneath the Deep Q duct bank, no such excavation was approved

by Enclosure 4 to the May 25 1etter.1668

1667 Mooney, Tr. 22360-22362.

1668  pood, Tr. 21360-21362.
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621. Mr. Hood stated that he intended the May 25 let-
ter to warn the Applicant to refrain from excavating under the
Deep Q duct bank by including the reference to "related items
in support of thc freezewall." Because of the informal character
of the May 20 meeting, Mr. Hood avoided making a direct refer-
ence to the prohibition in his letter, but chose instead to use
the same words that the Applicant had used in its May 10 let-

1669

ter Mr. Hood also cited the "any deviations" language of

Enclosure 4 as a warning to the Applicant.ls?o Mr. Hood fur-
ther testified that the reference to the utility crossings in
Enclosure 4 was to the Deep Q duct bank, not tc the other three
crossinqs.1671

622. In the Board's opinion, since the Staff's reserva-
tions about "related activites" in its May 25 letter dealt with
activities which the Applicant had placed in the category of
previously approved and ongeing work in its May 10 letter, the
Applicant had a duty to clear up the confusion upon receipt of
the May 25 letter. Mr. Mooney testified that he went to Mr.
Hood shortly after receipt of the May 25 letter to ask why the
Staff refused confirmation of "related activities." Mr. Mooney
has stated that he explained to Mr. Hood what had been intended
by "related activities", but has agreed that the Deep Q duct

=
ban< was not discussed.167”

1669  cee Hood, Tr. 21360-21361, 21802-21804.
1670 gee Hood, Tr. 21805.

1671  pood, Tr. 21834.

1672

Mooney, Tr. 21972-21973.
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623. Following the issuance of the May 25 letter,
there continued to be a2 misunderstanding between Applicant and
the Staff with regard to the approval status of the Deep Q duct
bank excavation. For example, in late July, the NRC conducted
a design audit in Ann Arbor. Applicant prepared the agenda for
this audit, and included as one item all of the freezewall

crossings.1673

The Applicant indicated on the agenda that the
status of the freezewall crossings was "confirmatory," acknow-
ledging that Applicant still owed the Staff documentation
regarding the concrete backfill of the crossinqs.1674
624. Applicant's agenda formed the working draft used
by the NRC during the meeting. This agenda listed the "SSER
Status" of the "Design Modification Freezewal! Crossing with

w1675

Duct Banks" as a "Confirmatory Item. And, the Staff's

intended purpose for the audit was to obtain a list of evcry
open soils-related 1tem.1676 The Staff subtracted from or
otherwise changed the draft agenda as it saw fit during the
audit, and items drawn from other lists prepared by the Staff
prior to the audit were added as necessnry.1677 Mr. Hood,
however, testified that with respect to the agenda item relat-

ing to the freezewall crossings, no changes had been made

1673 Hood, Tr. 21814-21815.

1674  pood, Tr. 21815-21816; Staff Exhibit No. 26, Attach-
ment 16.

1675  hood, Tr. 21815.

1676 uood, Tr. 21826.

1677

Hood, Tr. 21854-218S55.
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during the audit and no changes were subseguently made from the

initial draft up to the time when minutes of audit were

published by Mr. Hood on November 1z, 198Z2.
summary subseguently prep
crossi
During the tine frame of
ing the Deep Q duct bank excavation, because of prcblems en-
countered in . *i1) \ , first quarter

of 1982, the App leveloped an excavation permit

This system requ . . ~ things, that a representa

from Applicant'’ : ) Jjn excavation permits,

fying that all necessary NRC approvals have been obta

L]

Mr. Robert Wheeler, Applicant’'s Remedial Soils Section Head,

was the official responsible for signing-off on behalf of
. 6
Consumers Power Company Construction.

) & wr I~ -~ ) 2 -~ - r ¥
BLO. etween Aprii JSv

1882, Mr. Wheeler
sought and obtained Dr. Landsman's specific approval for every

excavation reguest : mit at the Midland site, so as to make

.

J

h

by the apj

safety of the publ but for which certain
information has not yet been provided by the
also Hood, Tr. 21817-21819.

1680
i A discussion of the excavation permit system may
found at paragraphs 365 to 367, supra.

1681 2 . - ’ .
See Staff Exhibit No. 26, Attachment 10.
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certain that whatever NRC approvals were required were, in

fact, given.1682

Within this time period, Dr. Landsman speci-
fically reviewed and approved such excavations as a 72-inch
diameter pond fill repair, a hole for a freezewall element ex-
tending 54 feet below grade, a slope layback plan, and an add:-
tional Auxiliary Building deep-seated benchmark. Landsman also
approved excavations for fence post hcles.1683 Dr. Landsman
could not recall documenting his approval of the additional
Auxiliary Building deep-seated benchmark or the expansion of
the freeze hole to 54 feet below grade. He had not documented
the approval of any fence post hole excavamons.le84
627. On June 11, 1982, Mr. Wheeler and Dr. Landsman

discussed the excavation permit system. Dr. Landsman indicated

that the system was acceptable, although he had previously

1682  ,.ndsman, Tr. 21919-21921.

1083 See Staff Exhibit No. 26, Attachment 10. Dr. Landsman
explained that the freeze hole approval related to an extension
or deepening of an already existing hole, and that i. could be
regarded as a minor design change. He further explained that
the hole was a part of the freezewall which had already been
approved by the NRC. Landsman, Tr. 21917-219128. Dr. Landsman
testified that the deep-seated benchmark excavation which he
had approved was identical to the other deep-seatad benchmarks
previously approved by NRR, and hence was "no proklem." Landsman,
Tr. 21922-21923. Dr. Landsman also testified that the 72-inch
pond fill repair had been brought to him for approval, and that
he had approved excavation prermits for fence post holes. Tr.
21921, 21927-2192&8. Dr. Landsman could not state whether any
of these excavations, except for the 7Z-inch pond fill repair,
were outside Quality-related + ils at the Midland jobsite.

With regard to the 72-inch pond fill repair, he suggested that
NRR was treating it as within its jurisdiction, as it became
one of the major items discussed at the May 20 meeting.
Landsman, Tr. 21921-21922.

1684 | .ndsman, Tr. 21925-21928.



1685
cbjected to certain portions of it.

Dr. Landsman also
indicated that he no longer wished to review all excavation
permits before work started; | d Mr. Wheeler that he would
review the paperwork on av s having complete excava-
tion permits between his s ; and that the excavation
1686

permit procedure should be followed. Dr. Landsman also

stated at he would review excavation permits for major excava-
ns, such as the excavation for the service water underpinn-

ing, before work started.lésf
628. Mr. Wheeler documented his June 1l discussions

th Dr. Landsman in a handwritten note made contemporanecusly

w.th the discussion. The note reads: "Excavation permit

11

procedure is OK - He will review

visit to site v t. He is cnl, con
688

tions such as underpinning.”
629. . Landsman had some
substance of his June 1l discussion with Mr.

-
-

% \ - - ~ )
Eventually r. Landsman conceded that he had, in fact, tol

~
’ ’ (&

Mr. Wheeler he did not want to review in advance excavation
except for major excavation » ) he gervice water

underpinning.” -~ H \ ; ! dsman added a

Wheeler, Tr.
Staff Exhibit No. 26, Attachment
Landsman, Tr. 21934.
Staff Exhibit No. 26, Attachment

andsman, Tr. 7, 21561-2 52; Landsman and Weil,

9

Landsman,
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qualification: He understood the agreement to apply only to
work previously approved by NRR. Dr. Landsman admitted, how-
ever, that he had not mentioned this caveat to Mr. Wheeler when
discussing the matter.legl Thus, as the record now stands, Mr.
Wheeler and Dr. Landsman are in accord as to the terms of their
agreement as openly expressed by the parties on June 11, 1982.
630. Mr. Wheeler's perception as to whether the
agreement applied only to previously approved work differed
from Dr. Landsman's. Mr. Wheeler concluded that Dr. Landsman
hac given approval to go ahead with routine, non-drilled exca-
vations under the excavation permit system, subject to Staff
review after the fact. He had anticipated that the Staff would
eventually find that sufrficient controls were in place to
justify a broad work release for routine excavations at the
jobsite, and correctly believed that a broad work release was
within the Staff's powers under our April 20 Order.1692
631. On two occasions after reaching the agreement
with Dr. Landsman, Mr. Wheeler ashed Dr. Landsman to review
permits after-the-fact, in ordar to carry out our instructions
to clarify activities for which the Applicant sought specific
approval under our Order.1693 Based on his practice at the

time of making fortnightly visits to the jobsite, Dr. Landsman

testified that the excavation permits provided by Mr. Wheeler

1691 | . ndsman, Tr. 21557-21558, 21911, 21935, 21938.
1692  giaff Exhibit No. 26, Attachment 10 at p. 1.
1692

Wheeler, Tr. 22103-22105. See also Mooney, Tr. 22103.
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1694

for the review were not more than two weeks old. On both

occasions, Dr. Landsman declined to review the proffered excava-
tion permits.1695

632. Mr. Wheeler understood the phrase "major excava-
tion", as used by Dr. Landsman, in terms of the potential for
hitting an underground obstruction, rather than in terms of the
number of man-hours involved in the excavation activity. A
drilled excavation involves a greater likelihood of hitting an
object than does an open excavation which provides greater
visibility.1696

633. Mr. Wheeler was questioned extensively concern-
ing the application of his agreement with Dr. Landsman in
particular cases. A chart prepared by Mr. Wheeler in antici-
pation of the August 11, 1982 enforcement meeting was used in
this questioning. This chart displayed the first nine work
permits issued at the Midland site, their dates, their signa-
tors, and the source of confirmation of NRC approval.1697 A
listing of 1982 NRC discussion items covering the time frame
late May to early July, 1982, prepared by Wheeler, was aiso

used in the questioning.1698

1694 | andsman, Tr. 22212.

1695  \heeler, Tr. 22407-22408.

1696  see Wneeler, Tr. 22404-22405.

1697  gtamiris Exhibit No. 123; Wheeler, Tr. 21987.
1698

Stamiris Exhibit No. 131; Wheeler, Tr. 22462. Wheeler
was questioned regarding the "NRC Approval Discus:zion Items"
items listed beside 6/23/82. He recalled having a discussion
with Dr. Landsman about the item "anode installations", but had

(Footnote 1698 continued on page 419)
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634. Shortly after the agreement with
was reached, Mr. Wheeler advised members
cularly Glenn Murray and Dcnald Sikbald, of the agreement.
Mr. Wheeler also showed the individuals who worked for him
note he made of his agreement with Dr Landsman
Wheeler did not reca.. having scussions wi
ing to eithe: 0 an) permi
permit tetore they
the usual practice ald Sibbald, Applica

Secticn Engineer who signed the work perm.t

cated that he may have spclen with John S5«

e

for the permit, but he was not certain.” ““ Mr. Wheeler'

i

permit chart, referred to supra, indicates that Mr. Schaub
confirmed NPT approval! of the work permit, but Mr. Wheeler:
testified that this chart was prepared shortly beiore the

enforcement meecing, and that it represented

(Footnote 1698 continued from page 418)

forgotten whether he asied for approval. Wheeler, Tr.
22464. This operation involved drilling. Wheeler, Tr.
With respect to the item entitled "BWST Crack Repair,
lieved he asked Landsman for approval Wheeler, Tr.
This item involved more than just excavation. Wheele
22479-22480 He also asked Landsman for approval of

“ Vi
- -

for 2 line" 1iter 1€ five aaditional dewatering
'
he

item Vit
1699

soF. TT. a6 2468

ttacnmen
1700
Wheeler, Tr

See Wheeler, Tr. 21993-21994.

Staff Exhibit No. , Attachment 13.

has
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Sibbald's uncertain recoliection at the txme.17°3 Mr. Wheeler

had no specific knowledge that Mr. Sibbald had contacted anyone
before signing the work permit, and Mr. Schaub himself does not
recall being approached by Mr. Sibbald about the permit.”o4
635. Based on the agreement between Mr. Wheeler and
Dr. Landsman, Mr. Murray signed the excavation permit for the
Deep Q duct bank on July 21. Mr. Murray believes that he
probably contacted Mr. Wheeler befare signing, but could not

recall with ccrtainty.17os On the basis of the signed permits,

the excavation began on July 23, 1982.1706
636. Ca July 28, Dr. Landsman first became aware that
the Deep Q duct bank excavation was continuing. When he became

aware of the excavation, he told someone at the site that he

1703 yheeler, Tr. 21990.

1704  heeler, Tr. 21991; Schaub, Tr. 22492-22493.
1705  giaff Exhibit No. 26, Attachment 12 at p. 2.
1706

Consumers Power Exhibit No. 63 at p. 1.

During the time period involving the excavation below
the Deep Q duct bank and the fire protection line relocation
(discussed infra), Applicant published weekly schedules of
proposed work, sending copies to both Dr. Landsman and Mr. Hocod.
See Staff Exhibit No. 27, Attachment 2. These schedules hzd
asterisks placed next to various work items to indicate "NRC
review required." The asterisks appeared sporadically in
conjunction with references to the Deep Q duct bank excavation
and fire protection line relocaticn. The significance of these
schedules and asterisks has been the subject of much specula-
tion in this proceeding. For example, Mr. Schaub had no clear
recollection as to why the asterisks appeared or disappeared.
Schaub, Tr. 22527-22531. Nor was there a clear understanding
of what "NRC review required” mean%t in this context. Schaub,
Tr. 22527-22530. The one thing that is clear is that neither
the Applicant nor the Staff used these schedules for tracking
NRC approvals for work items. Landsinan ard Hood, Tr. 22265;
see Staff Exhibit No. 27, Attachments 23, 27 and 30.
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had prohibited it, but he does not recall who this person

w.'.1707

637. Mr. Wheeler testified that his staff first

became aware of Dr. Landsman's concern on July 29. The excava-

tion was then promptly halted, except for certain clean-up

-
activities and steps necessary to secure the excnvation.l’oe

638. We have heard testimocny as to whether the Deep Q

excavation was "major" or "minor." The quantity of soil removed,

1709

approximately 16 cubic yards, is slight in comparison to

the "major" excavations contemplated at the Midland site. For
example, the service water pump structure Qnderpznning excava-
tion referred to by Dr. Landsman, as reported in Mr. Wheeler's
June 11 note, involved < er 800 cubic yards.171°

639. Mr. Kane tectified that, based on quantity of
soil, the Deep Q excavation was minor, but that it was major

1711

from a safety standpoint. Mr. Kane expressed technical

concerns regarding the proposal to use concrete backfill in the

trench unuer the duct bank but, apart from objecting to divid-

ing the job into two separate tasks, he expressed no concerns

1712

with the excavation itself. For example, he saw no major

1707 Landsman, Tr. 22266.

1708 yheeler, Tr. 22091-22092, 22097.
1702  yneeler, Tr. 22406.

1710 yheeler, Tr. 22406.

1711 gane, Tr. 21565.

1712

Kane, Tr. 21846~-21847, Kane, Tr. Z1863.
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problem with the hole being open for a year; thus, the 12 foot
by 3-3/4 foot pit under the duct bank has remained untouched

1713

since July 30, 1982. Dr. Landsman has no technical problem

with the excavation as it exists today, although he has charac-

1714 We conclude that the

terized the excavation as majoi.
excavation is clearly reversible, and that its having been dug
or its remaining unfilled has little safety significance.

640. On December 3, 1983, we heard testimony from
John L. Deonnell, a former employee of a contractor on the
Midland sit2 who held the position of remedial soils QA super-
visor. Dr. Landsman and Mr. R. Cook assert that Mr. Donnell
told them that the Applicant knew it did not have prior
approval to excavate below the Deep Q duct bank, and that
Mr. Donnell lost his job by arguing with Applicant's manage-
ment about the approval status of the excavaticn before the

1715 Mr. Donnell, however, does not recall

work commencea.
making those statements to either Dr. La'.dsman or Mr. R. Cock,
although he does rememper meeting with Landsman and Mr. R.

Cook shortly after being dischargod.1716 Mr. Donnell suggested
that there may have been some confusion between the Deep QO duct

bank incident and a drilling incident involving the same duct

1713 kane, Tr. 21847.
1714 Landsman, Tr. 21773.
1718

Staff Exhibit No. 27, Attachments 1 and 2; Landsman,
Tr. 21357-21359; Cook, Tr. 21374-21375.

1716
Tr. 22573.

Donnell, deposition testimony at pp. 33-36, following
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642. Although the record is replete with seemingly
contradictory statements concerning Mr. Donnell's actions and
involvement with the excavation beneath the Deep Q duct bank,
we are not persuaded that Mr. Donnell was aware that NRC approval
was lacking. Nor are we persuadsd that Mr. Donnz2ll believed
that the Applicant was aware that a problem with NRC approval
existed prior to commencement of the excavation beneath the
Deep Q duct bank.

3, Conclusions regarding
Deep Q Duct Banx

643. Before finding whether a violation of our Order
tocok place based 711 the above facts, we first must decide the
applicable standard for our decision.

644. Our Apcil 30, 1982 Order requires that certain
activities not be undertaken without NRC "approval" -- a term
having both subjective and objectave implications. One stan-
dard that could be derived from the Order would be to make
approval dependent upon the Staff's subjective intentions: In
other words, that an activity was approved only if the Staff
intended to approve it. By this criterion, however, the mere
allegation of a violation results in a vioclation, since the
Staff would not likely misrepresent 1ts subjective intentions.

645. The above approach, however, is at odds with
principles of fair play and equity:; in effect, it makes the
Applicant strictly responsible for determining actual NRC
intertions, however expressed. Although we expect the Appli-

cant to observe high standards of conduct, we reject a legal



test based solely on
cof a more balanced, bjective appr«
reasonably vali
oved, then it
April 30 Order. Under this standard,

intentions are relevant, but not controlling
646. In applying the adopted standarc
we give considerable weight to the

of Dr. dsman Applicant clearly did no Jive appropri:

attention to Dr. Landsman's ngs h lay 0 and May

meetings. Although t May 20 meeting was,
crders, not formally documented, it nevert
fully understand and carry o A f requirements ==~
those expressed orally. The Sevo d her notes referenced
supra demonstrate that they at one time knew of Dr. Landsman'’
directive Unfortunately, neither was
for confirming NRC approvals, and both stated that Dr.
directive did nct come to mind when the work commenced.
the references in their notes indicate that Dr. Landsman had

spoken in an understandable way on May 20 The App

was missed
we can understand how Mr. Mooney concluded that the Deep Q
excavation was a part of the freezewall, and was thus approved

prior to April 30 Mr. Mooney's misunderstanding of this issue
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had its genesis before the May 20 meeting and continued there-
after, partly because Dr. Landsman's warnings were not caught
and partly because of somewhat mixed signals being sent by the
Staff.

648. The treatment by the Staff of the other three
crossing modifications, the fact that the May 25 letter approved
soil removal (when the only scil removal left was under the
Deep Q), the fact that the same letter approved "utility pro-
tection" without direct restriction and addressed the need for
a backfill report without ever mentioning excavation under the
duct bank, and the fact that Staff did not change the desig-
nation "confirmateory" in the soils audit draft all contributed
to the misunderstanding. Also, the procedural aspects of the
communications == the lack of documentation regarding the
May 20 meeting, the tardiness of IE's inspection report and the
absence oif NRC documentation 2f the Wheeler/Landsman agree-
mcnt1724 -- helped cause the problem as well. Because the
Staff was engaged in an abnormally detailed and comprehensive

1725 it

review, of which the duct bank was only a small part,
was all the more important to maintain communications safe-
guards. Since the adoption on August 12, 1%9€2, of a written
work authorization procedure by Applicant and Region III, no
further problems with alleged Order violations have arisen.

649. Notwithstanding the foregoing, we conclude that

the events culminating in the May 25 letter created an obligation

1724 Landsman, Tr. 21932-21935.

1725

See Staff Exhibit No. 26, Attachment 4.
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meeting, and was intended by the
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an opportunity to put an end to any confusion

and May 21 discussions concerning util

fact, did
'related activit
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Hood, Mr. Hood fe e restricti
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LA LAV

letter to the Deep Q duct bank Mooney's attemp

up this ambiguity is significant, not only because it
Mr. Mooney's attitude at the time, but also because,
Applicant had a reasonable basis for believi

approved

understandable that
the work from starting.
651. On June 11, Mr. Wheeler entered into a verbal
agreement with Dr. Landsman. 1o Mr. Wheeler's credit, he had

started out by takin ll excavation 2 I'm1 o )r. Landsman




for specific approval This was probably required by our

April 30 Order, which covers literally every excavation in

Q=-soils at the jobsite. When Landsman decided not to review

m

all permits, a task which was most likelv pburdensome, Mr.
Wheeler thoujht he had obtained Landsman's permission to pro-
ceed with minor excavations, subject to Land

’

work started. Mr. Wheeler documented this agr

~
®
(1]
3
1]
e
'Q
-
v
- 3
o
0
'

written niote made at the time.
652. Mr. Wheeler and Dr. Landsman did not communicate
clearly, partly because of the lack of clarity regarding the

relationship between NRR and Region III in the approval proces

w

Dr. Landsman allowed Mr. Wieeler broad discretion and has re-

spect for his techn:izal judgment. At the time of

ct

h

™
'
3

oral agreement, Dis. Landsman believed that NRR was approving
1’72"7
2 - 1
work for purposes of compliance with our Order. Mr. Wheeler,
on the other hand, concluded that, once Dr. Landsman had con-
temporaneously endorsed the generic excavation permit systen,
this indicated that Region III had authority to enter into (and
did enter into) what in effect was the approval of an inte-
1728

grated package.

653. We cannct conclude that Dr. Landsman's unverbal-

1zed qualification =-- that the agreement applied only to pre-

viously approved work == can be viewed obje tively as part of

Landsman, Tr. 21914.

1727 -
Landsman, Tr. 21557-21558, 21911, 21934; see also
paragraph 629 supra.
172€ ¢ " . i :
Staff Exhibit No. 26, Attachment 10; see also para-
:

graph 630 supra.

-
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the zgreement. Although Mr. Wheeler and Dr. Landsman share
blame for not communicating more precisely on this point, in a
sense the problem related to the interface between IE and NRR.
Our Order explicitly asks the Staff to give attention to the
ccordination of approvals. In addition, Dr. Landsman's failure
to mention the gqualification or document the understanding, as
was his responsibility under our May 5 Memorandum and Order,
prevented detection of any confvsion. In light of these con-
siderations, we conclude that the Wheeler/Landsman agreement,
like the May 25 letter, provides in part a reasonably valid
basis for Applicant's belief that the excavation under the
deep Q Duct bank has been approved.

654. Even under the terms of the Wheeler/Landsman
agreement, the duct bank excavation could o1y be deemed approved
if it were a "minor" excavation. On this 1§sue there is a con-
flict in testimony beiween Applicant and the Staff. We con-
clude that there was a reasonable basis for the Applicant's
believing the excavation was minor. On June 11, Mr. Wheeler
and Dr. Landsman discussed major work in terms of the service
water pump structure underpinning. By any criteria =-- amount
of soil removed, safety significance or number of man-hours
involved --the Deep Q excavation was minor by comparison. If
the excavation had major conseguence, it could have been easily
filled in, but this hasn't been the case. Mr. Kane testified
that the excavation had major safety significance, but the
basis for his conclusion was that it was the first step leading

to the placement of a concrete plug. In sum, no plausible



-430-

safety importance of the excavation alone has been set forth in
the record.

655. Although the guestion is close, we find from a
preponderance of the evidence that the Applicant did have a
reasonably valid basis for believing that the excavation under
the Deep Q duct bank was approcved. T'n drawing this conclusion,
we do n.t excuse the Applicant for failirg to absorb Dr. Landsman's
warnings. We observe, however, that a number of miscommunica-
tions between Applicant and Staff came into play which pre-
vented detection of the misunderstanding. Thus, we find that
the excavation under the Deep QO duct bank did not violate our
April 30 Order.

656. By reaching this conclusion, we do not blame the
Staff for the communication p:oblems that arose. We only point
out factors tending to ameliorate an unduly harsh finding
against Applicant. For example, apart from its apparent diffi-
culty in executing communications, Applicant's behavior gener=-
ally indicates a high degree of respect for our April 30 Orde:
The Applicant placed Mr. Wheeler in charge of obtaining approvals,
and Mr. Wheeler originally brought literally everything to Dr.
Landsman for specific review. Furthermore, it is evident that
Mr. Wheeler was, above a.l, concerned with trying to honor our
Order. In addition, Applicant put into effect written pro-
cedures to control work approvals, and attempted on May 10 to
obtain explicit clarification of previously approved items. We
cannot now conclude that the mistakes and miscommunications

which occurred during the first month of transition following
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our April 30 Order taint all efforts that Applicant took to
observe the Order.

665. We conclude that the basic cause of this contro-
versy was poor communications, compounded by a lack ¢f effective
documentation in circumstances too complex to be handled on a
purely oral basis. In short, we find no careless disregard for

our Order on the part of Applicant.

4. Relocation of the Fire Line

658. The second excavation allegedly in violation of
our Crder involves the relocation of a buried fire protection
11no.1729

659. In the summer of 1982, Applicant planned certain
excavations to rebed and replace service water piping. As an
ancillery task, Applicant desired to relocate a fire line to an
area where it would not be damaged by these planned excavations.
The old fire line, located near the circulating water intake
structure, was to be abandoned, and a new line wats to be in-
stalled at a nearby location. Neither the old line nor ths new
line was designated Category 1.1730

660. Applicant's decision to commence with the fire
line relocation was made after Mr. Wheeler's June 11, 1982

discussion with Dr. Landsman, where Dr. Landsman told Mr.

Wheeler that he only wished to review in advance the permits

1729 gsee staff Exhibit No. 26, Attachment 2

1730 Mooney and Wheeler, prepared testimony concerning the
alleged violations of the April 30 ASLB Order and the March
1982 cable-pulling incident at pp. 3, 9-10, following Tr.
19983.
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+lose proximity to :nd exposed safety related utilities.1737

The record reflects no problems that occured as a result of
this excavation.

662. With respect to the issue of whether this was a
"major" or a "minor" excavation under the Wheeler/Landsman
agreement, we heard testimony concerning the number of man-hours
expended on the task. Mr. John Simpson, a Bechtel schcduler,

1738

stated that the work took approximately 300 man-hours. Ron

Cook, an NRC Inspector, thought that the 300 hour figure might
be slightly understated, but did not offer his own estimate.1739
Dr. Landsman testified that one backhoe could do the work in an
hour, and that the 300 hour estimate must include more work
than just the excavat;on.174o
663. Based on the evidence in the record, we find
that the fire line excavation was "minor" under the terms of
the Wheeler/ Landsman agreement. The excavation had no safety
significance, was completed in relatively few man-hours, and
did not involve soil removal of the same magnitude as the SWPS

1741

underpinning. Accordingly, we find that this excavation

did not viclate our April 30 Order.

1737 Mooney and Wheeler, prepared testimony concerning the
alleged violations of the April 30 ASLE Order and the March
1982 cable-pulling incident at p. 3, following Tr. 19983;
Landsman, Tr. 21556-21557.

1738 gtaff Exhibit No. 27 at p. 34.
1739 . Cook, Tr. 21556, 21944.
1740 | .ndsman, Tr. 21554, 21944.
1741

See Landsman, Tr. 21933-21934.
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664. In his August 24, 1982 memorandum, Dr. Landsman

indicates that he discovered the fire line excavation on

August 4.1742 He has testified tha* he b=lieves he informed

Applicant or Bechtel of the violation on that same day, but

that he does not recall who he spoke with.1743

665. The fire line excavation work was completed on
August 5. No stop work order was issued until August 9, however,

because Mr. Wheeler's group was not apprised of Dr. Landsman's

1774

objections until the later date. A June 2, 1983 inspection

report confirms that the Applicant formally stopred work on the

9th after being advised of a potential Order v:olation.1745

666. Dr. Landsman has testified that the excavation
for the fire line was a deliberate violation of cur April 30
Order, because the excavation took place after Applicant had
been advised of Dr. Landsman's complaint regarding the Deep Q

1746

duct bank. Mr. Wheeler, however, explained that, as he

understood it, Dr. Landsman's concern regarding the Deep Q

excavation was that it took place contrary to Dr. Landsman's

1747

specific directive not to proceed with that work. Mr.

1742 giaff Exhibit No. 26, Attachment 2 at p. 2.
1743 ¢, 22220.

1744  \heeler, Tr. 22109, 22398.

1745

See Staff Exhibit 26, Attachment 17. This document
was prepared by Mr. Shafer. Dr. Landsman apparently nevcr
discussed with Mr. Shafer whether Landsman's statement in his
August 4, 1982 memorandum should be included in Shafer's inspec~-
tion report. Tr. 22292-22294.

1746 Landsman, Tr. 21643.

1747  ymeeler, Tr. 21982-21983.
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CONCLUSION

669. We have previously made known
the status of quality assurance
Power in cur Order
by ) lated problems, both
effect : ] 30 Orde:
approval prior to undertaking
the original December 6,

Construction Permits for the Midland

Order While it

the entrv of our
regarding the ¢ f Staff approval
us that the routin cf securing RC S
activities are begun 1
properly.
subject to further modi
We believe that the April 30, 1982 Order should be
effect. However, we see no need for augmentat
Its provisions, when taken together with the co
and the manag:ment changes menticned above doe
2cceptable basis for concluding that there 1s

ance that the soils remedial activities can be compl

accordance with regulatory requirements. The third party

reviews called for in the CCP and in the remedial

and the level of the NRC Staff involvement in day to
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struction activities are among the most stringent yet imple-
mented for nuclear power plants and provide adequate means for
measuring Consumers Fower's performance in both the soils area
and balance of plant. We especially agree with those witnesses
of the NRC Staff who asserted that it was Consumers Power's
performance under the CCP which would be determinative of the
effectiveness of that program and its indication of improved
management attitude. 1In addition, we take note of Mr. Keppler's
testimony that Consumers Power's recent performance at the
Palisades nuclear plant demonstrates that Consumers Power

1750 The

Company can take on serious problems and correct them.
measures adopted at Midland appear to us to be significant
steps toward improving the quality of work at that site.
Moreover, under NRC regulations and under our April 30, Order,
the Staff has the tools to control and evaluate construction
activities at Midland and has been diligent in exercising those

controls. Accordingly, we see no reason for modifying the

April 30 Order and leave it in place.

1750 peppler, Tr. 15154, 15415-15416.



Licensing Board has reviewed the evidence sub-
mitted by the parties in thi yroceeding and the proposed
findings of fact and conclus 5 of law prepared by the par-
ties. Based on the preponderance
and substantial evidence of
ing conclusions of law:

As we concluded in our Apral
page 7, the soils-related quality assurance defic
forth in Par and in Appendix A of the

i

Construction Permits" (dated December 6,
gquate basis for the issuance of the Modification Order.

672. An unintentional,

ment was made in the FSAR in lsely stated that

"all fill ai:d backfill were placed according to Table 2.5-9."

This material false statement, described in Appendix B of

- " -~ 3 3
December 6, 1979 "Order Modifying Construction Permit:

1751
adequate basis for i1ssuance of that Order.

673. The December 6, 1979 "Order Modifying

tion Permits"” should be sustained only insofar

with the Board's April 30, 1982 "Memorandum an

-

Joint Exhibit No. 6. The Board dia

direct evidence on this matter because Consumers

in a joint stipulation with the NRC Staff, agreed not

that the material false statement was made and that it consti
tuted an adequate basis for issuance of the December €, 1979
Order. We note further that Applicant and Staff agree that
this false statement was unintentional. Joint Exhibit No.

No evidence was presented to contradict this conclusi¢
therefore also find that the false statement was unir
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Certain Interim Conditions Pending Issuance of Partial Initial
Decision)”. 1In light of events subseguent to the December 6
Order, the suspension of activities which that Order would
require prior to amendment of the application seeking approval
for soils remedial activities for safety-related structures and
systems and prior to amendment of Construction Permits No.
CPPR-81 and No. CCPR-83 is no longer justified. The Board
finds that continuation of its April 30, 1982 Order will be
fully effective to accomplish the purpcses of the December 6,
1979 Order. The Board further notes that continuation of its
April 30, 1982 Order is preferable because the experience which
has been gained in the implementation of that Order since it
was first issued cdemonstrates that implementation of that Order
is now effective and efficient. The Board also concludes that
the fleribility afforded the Staff in determining the manner in
which our April 30, 1982 Order 1s implemented i1s necessary to
meet the changing conditions of a nuclear project.

674. Consumers Fower C: mpany's quality assurance
program complies with the quality assurance ragquirements set
forth in 10 CFR Part 50, Appendix B.

675. Consumers Power Company's management understands
and accepte its responsibilities to ensure proper implementa-
tion of quality assurance during the remainder of construction
act.vities on the Midland Froject and has taken effective
measures to carry out this responsibility.

67f. Consumers Power Company's management is committed

to ensuring that the remedial measures it has chosen for the
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purpose of resolving the soils settlement problems and the
balance of plant quality assurance implementation problems are
being, and will continue to be, properly implenented.

677. With continuation of our April 30, 1982 Order
and with the commitments made by Consumers Power Company to
third-party reviews and the Construction Completion Program,
the Board has reasonable assurance that proper implementation
of quality assurance requirements will continue throughout the
remedial work associated with soils settlement and throughout

the balance of the construction process on the Midland Project.

CRDER

678. In accordance with the Atomic Energy Act, as
amended, and 10 CFR §§2.760, 2.762, 2.764, 2.785, and 2.786, it
is hereby ORDERED:

i. that the "Order Modifying Construction Permits"
dated December 6, 1979 will be vacated,

- 4 that the Board's April 30, 1982 "Memorandum and
Order (Imposing Certain Interim Conditions rending Issuance of
Partial Initial Decision)"” is continued in effect.

It is further ORDERED that this Partial Initial
Decision shall be immediately effective as of the date of
issuance and shall constitute the final action of the Com-
missicn forty-five (45) days after issuance thereof, subject to
any review pursuant to the above-cited Rules of Practice.

679. Within ten (10) days after service of this Par-

tial Initial Decision, any party may take an appeal to the Com-
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mission by the filing of a notice of appeal. A brief in
support of the appeal should ke tiled within thirty (30)
days thereafter [forty (40) days in the case of the Staff].
Within thirty (30) days of the filing and service of the
brief [forty (40) days in the case of the Staff], any party

may file a brief in support of, or in opposition to, the

appeal.

THE ATOMIC SAFETY AND
LICENSING BOARD

Charles Bechhoefer, Chairman
Administrative Judge

Frederick P. Cowan
Administrative Judge

Jerry Harbour
Administrative Judge
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APPENDIX A

SPECIFIC QUALITY ASSURANCE AND
CONSTRUCTION CONCEENS AND THEIR RESOLUTIONS

680. As we noted in the main body of our Findings, we
have heard testimony on a number of specific incidents or con-
cerns which have arisen over the past two years. In cne instance
we have specifically called for testimony on certain items. In
other cases the Staff raised the specific issues in testimony.

We set forth our specific findings on these matters for complete-
ness, but, with one minor excepticr noted below, we have found

no common thread running through these incidents which would be
helpful to us in analyzing the soils quality assurance imple-

mentation or manayement attitud¢ <f Consumers Power management.

A. Soils-Related Incidents

3. Introduction

681. Since February, 1982, when the record on QA/QC
was first closed, a number of drilling and excavation incidents

have occurred at the site.17sz

We describe below specific
incidents discussed in testimony and the resolution of each of
these.

> Testamony on drilling and other soils
incidents called for by the Board

682. When we reopened the record on QA/QC and manage-

ment attitude, we reguested that the parties present testimony

1752 Mooney, prepared testimony on remedial soils work at
p. 3, following Tr. 17017.
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on five specific nonconformance reports. These nonconformances
all related to excavations in the soils area. These nonconfor=-
mances, in hindsight, indicated the need for the Excavation
Permit Procedure which Censumers Power adopted in May, 1982.
Otherwise, however, they show no common mcde of failure or
common cause.

a. Consumers Power Nonconformance
Report Ne. MOl-4-2-008, Rev. 1.

683. Sometime prior to February 2, 1982, a 42-inch

diameter by 40-foot deep hole was drilled within the "Q"-fill

1753

area at approximate grid location E 539, S 5135. This hole

was drille: for a 36-inch diameter closed-bottom casing, which

was set in the hole to accommodate construction egquipment that

1754

was to be supported by an overhead crane. The difference

between the diameter of the hole and the diameter of the casing

left a 3-inch gap between the casing and the surrounding fill.

This gap was not grouted or macked with any other materia1;1755

thus, the "'»~supported surrounding fill was able to loosen and

collaple.1756

$189 See R. Cook, Landsman, Gardner and Shafer, October 29,
1982 prepared testimony with respect to guality assurance,
Attachment 7A, following Tr. 1139l.

1754  pire, Tr. 11433-11434, 11843,
1755  Bird, Tr. 11431-11432.
1756

See R. Cook, Landsman, Gardner and Shafer, October 29,
1982 prepared testimony with respect to qQuality assurance,
Attachment 7A, following Tr. 11391. After the site dewatering
recharge test was initiated, the casing floated up, rising
approximately 4 feet, and water and fallen material accumulated
at the bottom of the hole. See Bird, Tr. 11431-11433.
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634. At the time the hole was drilled, Bechtel's
construction practice was to place such excavations within the

1757

centrol of Field Engineering. Field Engineering adminis-

tered an excavation permit system, and a permit under this
system was in fact issued for the drilling of the hole.1758
The Field Engineering system involved a check to insure that no
underground utilities would be disturbed. Moreover, the
Bechtel specification then applicable to this drilling, C-211,
required that backfilling of excavations meet certain require-
ments, including the involvement of the on-site Geotechnical
Engineer. However, the Field ‘'gineering permit system was not
a formal part of the site QA program; at the time of the inci-
dent, there were no formal quality controls applicable to
excavation. And, the actual drilling of the hole was rnot
required to be done under the supervisiocn of the on-site Geo-
technical Englneer.1759
685. On February 2 1982, Applicant issued NCR number
MOl-4-2-008 and placed a hold tag on the 4Z-inch aiameter

1760

hole. The NCR was prepared because MPQAD desired to have

specific controls established and documented to c~-ver excava-

 Shid Bird and Wheeler, prepared testimony concerning five
specified NCRs at p. 2, following Tr. 1140E.

1758 14.; Bird, Tr. 11413, 11429. See also Bird and
Wheeler, Tr. 11603-11604.

1759 Bird and Wheeler, prepared testimony concerning five
specified NCRs at pp. 2-3, following Tr. 11408; Tr. 11429-11430.

o See R. Cook, Landsman, Cardner and Shafer, October 29,

1982 prepared testimony with respect to qQuality assurance,
Attachment 7A, following Tr. 11391.
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Both holes were test borings to obtain information on soil

conditions in the vicinity of the freeze wa11.1765

687. Under the Bechtel Field Engineering administered
excavation permit system discussed at paragraphs 365 to 368,

supra, Bechtel Quality Control monitored the drilling of these

1766

two test borings. After the drilling of the hole in "Q"-fill,

the hole was backfilled by pouring grout into the hole from the

1767

surface. The on-site Ceotechnical Engineer was present

during the pourinq.1768

While the methods used for drilling
and soil stablization of the test borings were not specifically
covered by instructions, procedures or drawings, they were in
accordance with corstruction practice that was accepted at that
time.1769
688. On March 8, 1982, Consumers Power issuei NCR

number M01-9-2-O38.177°

This NCR was prepared because MPQAD
desired to have specific controls established and documented to

cover eicavation and arilling in "Q"-fi1ll areas, because such

1765 Bird and Wheeler, prepared testimony concerning five
specified NCRs at p. 3, following Tr. 11408.

1746 See R. Cook, Landsman, Gardner and Shafer, October 29,
1982 prepared testimony with respect tc auality assurance,
Attachment 7B at p. 1, following Tr. 11391.

o
3761 1a. st p. 3.

3768 See Bird and Wheeler, prepared testimony concerning
five specified NCks at p. 3, following Tr. 11408; Bird, Tr.
11425.

1769 Bird and Wheeler, prepared testimony concernin: five
specified NCRs a* p. 3, following Tr. 11408.

-

1770 See R. Cook, Landsman, Gardner and Shafer, October 29,
1982 prepared testimony with respect to guality assurance,
Attachment 7B, following Tr. 11391.
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690. Immediate action was taken to correct the result-
ing void under the valve pit founcation. Loose, disturbed
material was removed from the undermined area. Forms were
placed as required around the excavation, and concr=te was
poured. During the pouring, concrete vibrators were used to
prevent the formation of pockets or voids. e work was moni-
tored by the on-site Geotechnical and Field Engineers, inspected
by Bechtel Quality Control, and observed by MPQAD.1776

€91. On April 21, 1982, Applicant issued !NCR number

MO1-9-2-051.1777

This NCR indicated the need tc r=vise the

Bechtel Engineerina administered excavation permit system to
provide for stricter controls so as to protect structures or
utilities encountered within the proximity of the excavation.

This concern has been addressed by Applicant in FIC 5.100, the

new Excavation Permit Procedure,1778 is discussed supra at
paragraphs 365 to 367.
d. Bechtel Nonconformance Report
No. 41%S

692. On April 24, 1982, an obstruction was encountered
while drilling an ejector well for the freeze wall monitoring

pit. Bechtel Field Engineer.ag believed that the obstruction

aEre See R. Cook, Landsman, Gardner and Shafer, October 29,
1982 prepared testimony with respect to guality assurance,
Attachment 7C, following Tr. 11391.

1777 4.

1778 See Bird and Wheeler, prepared testimony concerning
five specified NCRs at p. 6 and Attachment 1, following Tr.
1i408.
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was tiie concrete overpour
bank, and drilling continued
Subseguently,
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See R. Cook, Landsman, Cardner and Shafer, October 29

1982 prepared testimony with respect to quality assurance,

Attachment 7E, following Tr. 11391. Applicant became aware

the ncnconforwance in the same time frame as Bechtel,

Bechtel had already initiated an NCR, determined

not necessary to duplicate the effort Bird, Tr
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a formal stop work order.me4 Such a document was not prepared

earlier because the work had already been stopped by the Site
Manager; nevertheless FSW-22 was initiated in order to provide
for tracking and close-out of the corrective action required to
rescind the stop work.1785 The stop work was lifted on May 26
after the implementation of the new Excavation Permit Proce-

dure, FIC 5.100, discussed supra at paragraphs 365 to 367.> ¢°

e. Bechtel Nonconformance Report
No. 4245

695. On May 18, 1982, an obstruction was encountered
during the drilling of Obs~rvation Well No. 4 ("Obs. No. 4"),
and drilling was stopped.1787 On May 19, the on-site Geotech-
nical Engineer reviewed the drawings in his possession, and, on
failing to locate any known utility, allowed the drilling of
Obs. No. 4 to resume. After several hours of drilling, soil
subsidence was noted in the area acjacent to the drilling.1788

It was determined that this subsidence was due to the presence

1784  giamiris Exhibit No. 40.

ATHS Bird and Wheeler, prepared testimony concerning five
specified NCRs at p. 4-5, following Tr. 11408; Bird, Tr. 11450,
11519-11526.

1786 Bird and Wheeler, prepared testimony concerning five
specified NCks at p. 5, following Tr. 11408; Bard, Tr. 11446,
11504L.

1787 Wheeler, Tr. 11750. Obs. No. 4 1s part of the perma-
nent dewatering system and will be used to monitor groundwater
levels in the area where it is located. Wheeler, Tr. 11692.
See also Consumers Power Exhibit No. 31.

1788  ineeler, Tr. 11750-11751
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being advanced into the ground, rather than by the drill bit of
the cable drill tool.1794
698. It 1s believed that the impact and associated
vibration of the well casing striking the condensate drain line
may have contributed to the formation of the voi .1795 The
remainder of the void is thought to have been caused by the
"bailing" or water and drilled material removal action of the
drillirg rig that was used and the manner in which the rig was
advanced into the ground. As the drill and casing were advanced
intc sand below the water table, a suction was created by the
bailing action of the rig. It is believed that this suction
pulled backfill material from outside the casing down to the
bottom of the hole and up through the casing.1796
699. Consumers Power has revised the specification
for well drilling to restrict the position of the bailer in
relation to the bottom of the well casing. This should limit
excess soil removal in any future application of the drilling
technique used for Obs. No. 4.1797 In addition, the new Excava-

tion Permit Procedure, FIC 5.100, discussed supra, require

inclusion in the permit submittal a listing of drawings, by

1794 \meeler, Tr. 11815-11816.

1795 Bird and Wheeler, prepared testimony regarding 5
specified NCRs at p. 5, following Tr. 11408.

1796  pendron, Tr. 8647-8648; Bird, Tr. 11620; Bird and
Wheeler, prepared testimony regarding 5 specified NCRs at p. 5,
following Tr. 11408.

1797 Bird and Wheeler, prepared testimony regarding 5
specified NCRs at p. 5, following Tr. 11408.



discipline, which represent the most complete
available on all underground utilities at it hich
must be reviewed prior to excavation or

Other scils lated

and d;sputes

a. Slope layback

700. Drawings specifying ti - Xxcavation {or

the auxiliary building access 1a : tl urbine building
called for a slope layback of tical to 1.5 horizontal.
However, during a tour of the site, an NRC inspector observed
that the layback was being concreted at a slope nearly 1 verti-

.
1799
cal to 1 horizontal This work was being supervised by a

Bechtel Field Englneer.l
slope discrepancy
point for the horizontal dimension.
701. After the dis
Engineering prepared a Field Change Notice ("FCN")
the as-built condition of the slope layback. However,
J7Q
N Bird and Wheeler, prepared test

ied NCRs at p. 5 and Attachment 1
80 paragraphs 365-367 supra.
9

specC
bee

+
-
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179

Bird, prepared testimony on qQuality assuran
1-2, following 16975; R. Cook, Landsman, Gardner and
prepared testimony with respect to quality assurance,
ment 5 at pp. 4-5, following Tr. 11391

1800
Bird, prepared testimony on quality assurance at p.
2, following 16975; R. Cook, Landeman, Gardner and Shafer, pre-
pared testimony with respect to quality assurance, Attachment

S at p. 5, following Tr. 11391.

9 .
1801 -

Bird, prepared testimony on gquality assurance at p.
following 1697S5.




slope layback had already been completed,
been issued rather than the FCN.
MO1-4-2-109. 1802
Project Engineerin 5 since reviewed
as~built condition of the slope
reworking of the slope is not required.
been ce 1 €« \ange the slope regquirement
rizontal. [] slope conforms to the

703. On November 2, 1982, training sessions

conducted to augment prior training receivec by the Field

Engineers. The Field Scils OCrganization conducted training
a f its Field Engineers in the proper usc of FCNs and the
need to prepare NCRs. The Resident Geotecl

conducted training fcr all

and Resident Geotechnical the responsibilities of

B S 8

the on-site Geotechnical Engineer as they relate to the new

1804
site Excavation Permit System.

Loose sands beneath the
service water piping

704. In July, 1980, based on a review of
logs of borings dr 197, the NRC St

that loose sands ‘ 1 beneath the

1802 : " _ i

Bird, pr testimony on ality assurance at p.

2, following 16975. also R. Cook, SN Gardner and

Shafer, prepared testimony with respe ) lity assurance,
Attachment 5 at p. 5, following Tr.

180
803 Bird, prepared testimony on quality assurance at

p. 2, following Tr. 16975.

9% 1a. at pp. 2-3.
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located to the north of the Service Water Pu

and the Circulating Water Intake Structure

Staff was concerned that these loose sands

service water piping because, under maxi

loading, su sands have the potential

ever, ~ s the Staff's belief, based App cant's response
to 10 C.F.R. 50.54, Question 47, Parts la and hat the
ligquefaction potential would be adeguately addressed by main-
taining this area in a dewatered condition during plant opera-
tion. Prior to March 3, 1982, Staff reviews of dewatering and
ligquefaction had been based on the assumption that the ground-
water level in the plant power block area would be controlled
to elevation 595 and limited to elevation 610, thus

the liquefactio. (:f.mcern.r*ea7 On March 3, 1982,

and its consultants met with the Applicant and Bechtel

discuss site dewatering criteria for the Midland plar

the course of the meeting, it became apparent that
misunderstanding between the Staff and the Applicant as to the
design basis for the dewatering system. Contrary to the Staft's
understanding, noted above, Applicant stated that, based on an

site data by Bechtel s Geot

levels at areas

Hood, prepared testimony
service water piping at pp. 1-2,

1
4806 A summary of the ligquefaction and dewatering issue

may be found in Applicant’'s Proposed Findings of Fact and
Conclusions of Law on Remedial Soils Issues at p. 273

1807
Hood, prepared t
neath service water piping
Tr. 12144; Kane, Tr. 12167

estimony regar 'ing

s
at p. 2 and Attt
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Building (DGB) and the Railroad Bay Area of the Auxiliary
Building (RAB) did not need to be controlled to elevation 595
nor limited to elevation 610. Applicant indicated that the
foundations of the DGBE and the RBA were the only structures for
which liquefaction was a concern, and asked the Staff to agree
that groundwater control could be limited to these two areas.1808
Applicant did not discuss the loose sands to the north of the
SWPS and cwis.180°

705. Because the Becntel Geotechnical Engineering
Group evaluation had not yet been provided to the Staff, and
because no member of the Geotechnical Engineering Group was
present at the March 3 meeting to answer guestions regarding

1810

details of the evaluation or its conclusi~ ns, the Staff did

1308 Hood, prepared testimony regarding loose sands beneath
service water piping at p. 2 and Attachment 2, following Tr.
12144; Tr. 12145, Budzik, Tr. 12188-12191. Applicant's witness
Dennis M. Budzik offered an explanation for the confusion as to
the design basis of the dewatering system. The system includes
interceptor wells near the Service Water Pump Structure to
remove groundwater seeping into the power block area from the
cooling pond, and additional site dewatering wells to remove
groundwater that evades the interceptor wells. This configura-
tion was deemed easier than the installation of dewatering
wells around the DGB and the RBA, and has the effect of dewater-
ing the entire site to some ext2ant. Site-wide dewatering, how-
ever, was not intended by the Applicant as a design basis for
the system. Budzik, Tr. 12190-12192.

1809 pidzik, Tr. 12163; Kane, Tr 12168; Budzik, Tr.
12192-121093.
1810

See Hood, Tr. 12145-12146. Mr. Budzik testified that
no members of the Geotechnical Engineering Group were present
because the Applicant did nnt believe that ligquefaction would
be an issue at the meeting. The group's evaluation had not
been provided for this same ra2ason, and also because Applicant
had previously submitted the raw data to the Staff. Applicar-
was aware that the Staff's consultant, Dr. Hada a, had indepen-
dently evaluated the data. Budzik, Ty. 12195-12 96
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not agree that liquefaction potential without groundwater
control could be limited to the DGB and the RBA. Instead,

Staft requested the Applicant to subni.t the ligquefaction evalua-

tion for foundation soils above elevation 610. 81l
March 12, James Meisenheimer calle
Kane of the NRC aff. Mr. Meisenheimer indica
mailed the Bechtel Geotechnical Engineering Group
evaluation to Dr. Hadala, tli Staff's consultant,

at the March 3 meeting. According to Mr.

evaluatior confirmed that loose sands

above elevation 610 at locations

1812

RBA Mr. Meisenheimer committed to addressing

concerns regarding the loose sands beneath the 26-inch diameter

service water lines north of the SWPS and the CWIS by removin

ad

the loose sands and replacing them with either lean

1813

has concurred
plicant that this replacement would obviate the need to
maintain the water level in this area at or below elevation

595, thus allowing Applicant to limit dewatering to the DGBE and

1811

1811 ony regarding loose sands
servaice ip : . Attachment 2z, following
12144.

1812 . _

pared testimony regarding loose sand

service . ping, Attachm , following Tr. 12144

1813 .

Hood, prepared testimony regarding loose sands

neath service water piping, Attachment 1, following Tr. 12144.
A summary of Applicant's commitment to rebed portions of these
26-inch diameter lines may be found in Applicant's Proposed
Findings of Fact and Conclusions of Law on Remedial Soils
issues at pp. 235-242.
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1814

the RBA. Mr. Meisenheimer's telephone call, however, was

the NRC Staff's first notification of the proposed replacement
work.le:s

707. During the Licensing Becard hearings held on
February 17 and 18, 1983, there was much cross examination
regarding Applicant's state of knowledge during the March 3,
1982 meeting as to the loose sands north of the SWPS and the
CWIS. For example, both Darl Hoed and Joseph Kane of the NRC
Staff, who were both present at the March 3 meeting, recalled
Applicant expressing an awareness of the Bechtel liquefaction
evaluation.1816 Neither Mr. Hood nor Mr. Kane, however, could
testify whether Applicant indicated that the evaluation had
been reduced to a written report or if Applicant had actually
reviewed the evaluation or any written report derived there-
£rom.1817

708. Dennis Budzik, who was present at the March 3
meeting on behalf of the Applicant, testified that no written
report from the Bechtel Geotechnical Engineering group con=-
.erning ligquefaction potential at the site was in existence at

181C

the time of the meeting. Mr. Budzik further testified that

1814 Hood, prepared testimony regarding loose sands be-
neath service water piping, Attachment 1, following Tr. 12144;
see also Hood, Tr. 12146.

1815 Hood, prepared testimony regarding loose sands be-
neath service water piping, Attachment 1, following Tr. 12144.

1816  n.od, Tr. 12.58, 12162.
1817 uood, Tr. 12157-12158, 12162.
1818

Budzik, Tr. 12195-12196, 12216-12218.



-459~

(1) he did not discuss the liquefaction issue
Engineering Group prior to the meeting and did not

at the ligquefaction issue because he believed that it h

839 -a
previously resolved; (2) that, at the time of the meeting,
he was only aware of two areas [(the D i the RBA) where

1
there was a potential for liquefaction;

the meeting he unintenticnally gave the

1321

tion. Once Mr. Budzik became

he relayed this information to

and
ing @

709. In March of 1982, Consumers Power met
NRC Staff to discuss the temporary
wells that were to be drilled for the service water pump struc-
ture. At the meeting, the Company provided the Staff with a
detailed procedure for the installation of the wells. he
rotary drilling method was specified as a part of that procedure.
The Staff reviewed the procedure and, in the opinion of one of
Consumers Power's witnesses, ccncluded, inter alia, that the
rotary drilling method was acceptable for this application.
Prior to this meeting, 72 of 76 tempcrary dewatering wells had

been drilled for the auxiliary

ing method. Based on these events,

Budzik, Tr. 12209-12210, 2236-12237,
Budzik,
Budzik,

Budzik,
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believed that the rotary drilling method was acceptable to the

Staff.18‘3

710. On April 30, 1982, this Licensing Board issued

'

its Memorandum and Order (Imposing Certain Interim Conditions
Pending Jssuance of Partial Initial Decision). Because of the
April 30 order, Consumers Power prepared and mailed a letter to
the NRC Staff on May 10 outlining Applicant's understanding of
work that had previously been authorized by the Staff This

letter included references to the auxiliary building and ser-

May 25, the Staff responded to the May 10 letter, describing

the Staff's opinion of the work approvals that Applicant had

825

Pt

previously received.
711. On May 26, Consumers Power personnel telephoned
the Staff to inquire if they could proceed with the installation

-

of additional temporary dewatering wells, including the we

—

designated as ME-55, for the auxiliary building. During the
telephone call, the Staff expressed concern: regarding the
monitoring of fines in the wells, and Consumers Power agreed to
implement the monitoring criteria; however, there was no dis-

cussion regarding the method of drilling the wells. Company

Wheeler, prepared testimony on gquality assurance at
p. 2, following Tr. 18784; Tr. 18788-18789.

1824 " o
Staff Exhibit No. 26, Attachment 3; Wheeler, Tr.
18789.
1825 E 4 , L " i i » . -
Staff Exhibit No. 26, Attachment 4; Gilray, October 29
mony for underpinning activities, Attachment

1982 prepared testim d
followirg Tr. 16854; Wheeler, T
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applicable requirements for Staff notification with respect to
the additional temporary wells for the auxiliary building.lsz6
712. In late May or early June, Consumers Power
contacted the Region III NRC inspectors to set up a meeting to
discuss the May 25 NRC Staff letter. The purpose of this
meeting was to insure that all parties had a complete under-
standing and were in agreement as to the extent of auttorized
work activities at the site.1827 The meeting was held on
June 10. During the meeting, a guestion was raised as to
whether the rotary or cable tool method was appropriate for the
drilling of the additional temporary dewatering wells at the
auxiliary bz.u'.ldim;.lez8
713. Because of the uncertainty regarding the appro-
priate drilling methed, the parties decided to contact Mr.
Joseph Kane of NRR. Mr. Kane concluded that, according to the
May 25 letter, the cable tool method should be used. It was
not clear, however, what NRR's or the NRC Staff's concerns were
regarding the rotary method.lezg
714. Based on Mr. Kane's interpretation of the May 25

letter and the need to resolve the apparent confusion, Appli-

cant on June ll issued a stop work letter covering temporary

1826 Wheeler, prepared testimony on quality assurance at
pp. 2-3, following Tr. 18784; Wheeler, Tr. 18789-18790.

1827  (meeler, Tr. 18790.

1828 Wheeler, prepared testimony on guality assurance at
p. 3, following Tr. 18784; Wheeler, Tr. 18791.

1829 Wheeler, prepared testimony on guality assurance at
p. 3, following Tr. 18784; Wheeler, Tr. 1879l.



well ME-55. No drilling had taken place. Subsequently, during
June 25, 1982 audit and meeting with the NRC Staff, the
of the rotary method for drilling the additional
.ding well / ned. In addition, other
temporary dewatering I n so
the water levels in lant area that

18
elected not to N 31

The feedwate:r
valve pit
715. Portions of the structural
the feedwater isclation valve pit ("FIVP") were originall
stalled by the Applicant ’ tructure.
non-"Q" load test was successfull u

demonstrate that the steel support system was capable of sup-

3%
porting the calculated weight of the FlVP.15“3

-

716. In June of 1982, Consum Power presented a
plan to the NRC Staff which called for modifications to the
FIVP support system. Applicant proposed the modifications to

provide increased margins of safety.1834 In a letter from Con-

1830 . ;
heele

p. 3, following Tr.

1831

Wheeler,

1832 " "
> Wheeler,
quality assurance

1833 Wheeler, prepared testimony on quality assurance atc
p. 4, following Tr. 18784.

1834 )
ld. Wheeler, prepared testimony on quality assurance
at p. 4, following Tr. 18784.




sumers Fower to Harold Denton dated June 18, 1982, an attachment
entitled "Supplemental Information on Feedwater
Pits" described the construction
tion near the : .e., tha
would be verifie b ~ to excavating
was Applicant's posi
the new proof load test were
directly under the FIVP. Therefore,
excavations which did not go directly under
begin prior to completion of the FIVP suppo
proof
that
proof
place

that Consumers Power inspect the structure,

wan 1837
been install A narne ' i Ayl 1 ~rant Tnnernacrtan
= . LilO G ii€0d NOnN x . .x‘_..,'-..~q..‘ ‘AA~“L./"\-e*J

and noted several differences from design drawings or specifi-
cations. These differences were reviewed and

183¢&
Engineering as 1is.

prepared
18784.

prepared testimony on

18878-18879; Wheeler, prepared
on quality assurance at p. 5, following Tr. 18784.

1838

Keppler, prepared testimony with respect to
assurance, Attachment 3, paragraph 4, following Tr. 1
Wheeler, prepared testimony on quality assurance at p
following Tr. 18784.
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718. After several discussions between Applica
the Staff, it was agreed that t ydifi tior and
load test did not have to be complete Y : underpin-

ning excavation of the drift to ; " Thus. Consumers

Power was allowed to proceed with excavation 'k that was no

1 )
: e 1840
directly under the FIVP.

Conclusion

The
of difficulties of
problems discussed
and have resulted
System. The only mm lem pointed up by the
problems h ndency )r Consumers Power
to miscommunicate. ) ok \ appears to have ameliorated in

recent months.
Concerns About Cracking

racks in the containment
720.
that cracks had been

not been previously

witnesses tes i h h t Power

1839
5, following Tr. 18784.
1840
5, following Tr. 18784%.
1841

Wheeler, prepared testimony on quality assurance at
Wheeler, prepared testimony on quality assurance at

Shafer and Landsman,
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discover these cracks was not indicative of a problem with the
applicant's QA program since there was no reguirement to moni=-
tor the containment building for cracks.1842
721. On June 27, 1983, Ms. Stamiris moved to reopen
the OM record in order to litigate Qquestions concerning the
containment cracks. This Board denied that motion on the
grounds that Ms. Stamiries had failed to estaklish a set of
facts which would bring these issues under OM contention four
and on the grounds that safety concerns were of insufficient
significance to warrant a reopening of the record. However,
the Board required that Consumers Power undertake a crack
monitoring program to which it committed itself in its response

to Ms. Stamiris' motxon.1843

b 38 SWPS cracking

722. Dr. Landsman raised a concern about cracking in
the service water pump structure ("SWPS").1844 Mr. Mooney
testi’ ~d that he was familiar with cracks in the SWPS. How-
ever, Mr. Mooney was not aware of any new cracks which had
developed :ecently. He believed that the incident to which Dr.
Landsman referred had to do with the fact that, at a routine
mapping of the SWPS cracks, there was an indication that cer-

tain of the cracks may have grown since the previous mapping to

the point where the; reached the 0.030 inch alert limit. In

1842 1d.

1843  AsLB Memorandum and Order dated August 17, 1983.

1844 [ .ndsman, Tr. 14659.
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2, following Tr.
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edures, Consumers

these cracks.
were the same cracks

ct
o &

had not in fa

on the SWPS cracks

-Ad

n=_

Reinspection of
cable

electrical
4nCLa‘Aat Lons

«

Bechtel's Manager

f the work

percent of the work done by the one remain-

overinspection involved a check of 1,084

re found tc be misinstalled in part. The

nspections wvere dI&;””“d in

problem was

£

understood and

1
-

17154-17156.

quality assurance at
paragraphs 330- 33" of Con-
Findings of Fac
Initial Decision on Quality Assurance and
Issues; at 427-447 of CPCo's Response to
Findings of Fact and Conclu-

Quality Assurance

18035, see also,

tial Initial
ude Issues.




corrective action taken. For
which could cause a problem
where i1n the plant, actions

-
of the concerns.

The NRC Sta believed that
tions were of safety
proposed corrective acti

cables be reinspected in ord

Consumers Power agreed to do thi the date
of Mr. Rutgers' testimony, the \SP / approximately
91 percent complete. Because Consumers ) h undertaken a
100 percent re.nspection of all Class lE cables, the NRC Staff's

concern that 1ly a partial has been

-

addressed.

E
725. A May, 1381 NRC Inspection revealed

the area of pipe support installa

Gardner, Tr.
assuranco at

Rutgers, prepared testim¢
following Tr. 16035.
1849 _

Rutgers, prepared testimony on quality assurance at
p. 4, following Tr. 18035; Keppler, October 29, 1983 prepared
testimony with respect to quality assurance, Attachment A at p.
2 and Attachment B at p. 1, following Tr. 15111; see also,
Rutgers, Tr. 18048-1805
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of the original installations a~d inspections.
the 123 supports inspected were found to have at least one
nonconforming condition. However, Cons 5 Pow concluded

of the nonconforming

hese findings were presented to
repoirt submitted in August, 1982. The report analyzed
nonconforming conditions and classified them int
The analysis was done, accord.,g to Mr. Rutgers, in order

in ensuring that the problem was understood and for the

purpose of determining the significance of the nonconformances
and the appropriate corrective actions.leso

The NRC

reinspection

were identified.

spect all pipe sup installed prio:

1851
reinsnect samples of pipe supports inttalled after that date.

727. The hanger reinspection program developed by
Consumers Power provides for the reinspection of all installed
pipe supports regaraless of when they were
over. In addition, other improvenm

r craftspeopl nd eld engineers,

cation interp 1on, and an improved

1850
5-6, following Tr. 18035.
1851

T e poi s BAAE
, following Tr 18035

Rutgers, prepared testimony on i

Rutgers, prepared testimony on qQual
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were adopted to imnrov

tions Consumers Power also decided to

Project Quality Control Instructions. Mr. Rutgers testified
that the reinspections and the planned corrective actions woul

1852
ensire the adequacy of pipe support con ruction.”

3. Material storage

Mr. Shafer and Mr. R.
testified concerning cngoing problems in ti 3 f material
storage and maintenance. They indicated that Consumers Power
should take greater initiative in this area in identifying and
correcting ):>roblems.l8 Mr. Rutgers testified that Consumers
Power and Bechtel are both committed to proper storage and
maintenance. He acknowledged that problems related to storage
have cccur-ed, but he alsoc emphasized that corrective steps
h:ve been taken when such problems have arisen. Actions that
have been taken to respond to ¢Hncerns
storage inciude a task f{orce that was
auditing, computerization for tracking storage intervals,
weekly checks of the Poseyville lay-down area by field engineer-
ing, retraining of procuremen > < ns] r markin

steel, and formal ] I -3 unde ken weekly

rather than monthly.

1852

1d. at pp. 7-8; see also, Rutgers,
1833 Shafer and R. Coock, Tr. 14390-14393.

Rutgers, prepared testimony on quality assurance at
following Tr. 18035; Rutgers, Tr. 180%4-18097.
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4.

29. Conmerns were raised
electrical cables awaiting routing or
Rutgers described the difficultie
in-process requirements for t
stressed that there was awareness
adequate cable coil support an i-cappi ‘ . X he
problem, prompt action has been ken nonconformin
conditions in this area and construction management an< tlre
electrical superintendents advise their superviscrs and foremen
to call for improved performance in this area. These ions
are in addi to the procedures which provide instructio
concerning si f cable coils. There is now also a check
for proper ! ort in the in-process inspection PQCI.
This instruction requires weekly inspection of selrcted plant
areas - conformance to coil support installation attribute
A continuing orientation program for electrical supervisors,
foremen, and craftspersons in the electrical field installation
procedures was also cited by Mr. Rutgers as indicating the

185

commitment of the project to adequate support of cable coils.

Design adequacy

Landsman testified ere are obvi

design d t the plant which ref] an inabili

1855

Keppler, Cctober 29, 1982 prepared testimony with
respect to qQuality assurance, Attachment B, paragraph 5, fol-
lowing Tr. 15111.

1856 Rutgers, prepared testimo:
pp. 13-15, following Tr. 18035;
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the part of the engineers to adequately design the plant.
Landsman gave as an example of the design of the control tower
and electrical penetration areas which he said were canti-
levered off of the main auxiliary and placed on compacted

£i11. 1857

He also took issue with the design of the service
water pump structure cantilever with the back of the structure
sitting on compacted fill. Finally, he cited the design of the
diesel generator building with a spread footing on fill material
as being another deficiency. He stated that "[n)o engineering
company would ever design cantilever structures .ike 1:111:1'.."18"58
By describing these structures as having design deficiencies,
Dr. Landsman explained that he was stating his opinion con-
cerning the adequacy of the design, but did nost mean that the
original designs would not have been licensable.lss9 Messrs.
R. Cook, Shafer, and Gardner did not express opinions concern-
ing the design adequacy because they believed it was a matter

1860

outside their technical knowledge. Dr. Landsman had not

previously communicated his concerns regarding design to anyone

in the NRC.18€!

-
1857 “he control tower and electrical penetration areas
were not designed to cantilever from the main auxiliary build-
ing. See Applicant's Froposed Findings of Fact and Conclusions
of Law on Remed.ial Socils Issues, dated August 5, 1983, at

paragraph 218.

1058 Landsman, Tr. 15059-15060; see also Landsman, Tr.
16306-16320, 16589-16591.

1859 | .ndsman, Tr. 16807-16817.
1860 ook, Shafer, and Gardner, Tr. 16319-16320.
1861

Landsman, Tr. 16317-16319, 16428-16329, 16434.



-472~

731. Mr. Hood of NRR stated that the use of spread
footings is not considered a design deficiency per se. The NRC

has found the DGB to be acceptable.1862

Mr. Thomas, a civil
engineer with experience in nuclear plant design, testified
that the auxiliary buildings at Palo Verde were designed with
stepped foundations resting partially on fill and partially on
natural material and that the NRC found this foundation design
to be acceptable. He further testified that the DGR at the
Turkey Point plant was suppcrted by a spread footing and placed
on £ill material. In addition, the DCBs at Palo Verde have
spread footings and are partially founded on fill material.1363
M:. Thomas' purpose in testifying as to these other plants was
to support his opinion that it is not contrary to accepted
engineering practice to design the foundations of the DGB an’
auxiliary building in a way that Dr. Landsman described. He
disagreed with Dr. Landsman's statement that no one would

design structures in that way.1864

1862  Hood, Tr. 16424-16425, 16431-16432. Board Notifica-
tion 83-165, dated October 26, 1983, concerns a report on the
adequacy of the DGB, that was prepared as a result of the
concerns expressed by Dr. Landsman. The NRC is currently
reviewing the report to determine the impact, i1f any, on exist-
ing Staff positions. The report concluded that "there is
reasonable assurance that the structural integrity of the DGB
will be maintained and its functional requirement fulfilled."
However, the report qguestions whether the stresses in the DGE
can meet the FSAR criteria. The Board has leit open the Ques-
tion of whether further hearings related to this renort are
needed. Tr. 21314-21317.

1863 1 omas, Tr. 20221-20225.

1864 4y mas, Tr. 20229, 20235-20237, 20239-20240, 20258-
20261, 20283-20287.



Design V.
condition

732. The results of
problem with adhering
ples cited of the as-built
indicated on design draw.ngs
of underground utilities, the s

and the pluceme f lean concr
Consumes<s Power has incorpcrated reviews in the
address the question of the conformance of the as-built

1867

733. On
were laid

ring

welders
off at Photon -3ng Laboratories, a Zack subcontractor,
because of the impropeir certification to welding procedures.

The shutdown of the Zack HVAC work demonstrates the erffective=-

ness of the MPQAD organization in lidentifyil the problem and

; a 1869
taking all necessary actions ToO ¢ ;

Landsman,

J. Cook, Tr. 18475~-1847¢
Paragraphs 492-503,

wells and J. C

J. Cecok, Tr. 18
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Board la

board 1b

posard lc

Board 1d

puard 2

Board 3

2/15/79

10/18/79

3/15/79

3/12/79

11/74/1

Memo

Memo

Letter

Moemo

Audit Report
F 77-32

Keppler

Fiorelli

Keppler

Keppler

(NRC)

Thornburqg

Howell

Thornburj

Midland Summary Report

Midland Construction
Status as of 10/1/79

Meetings of 2/23/79 and
3/5/79 (NRC prelim.
investigation findings
and CPCo responses)

Meetings of 2/23/79 and
3/5/79 beotween NRC,
CPCo and Bechtel
3 pages including letter
transmitting PSAR
amendment No. 3 (Dames
& Moore report) to

NRC and letter

pages to Stamiris Ex. 5)

soil Flacement Records

transmitting
report to Bechtel (Farst 3

1866

1666

1868

1869

2523

65130

1875

1875

1875

1875

2523

6530

7713/81

7/13/81

7/13/81

7/13/81

7/16/81

12716781
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tentional.
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(1) Action Plan re-
sultina from
11/24/50 mecting
(2) Report of 11/24/80
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IsF BN-35 and
80-136.
Staff 9 5/81 SALP Working Wesaman's  Used by Midland Assessment 6170 6173 12/15/81
Paper super- national
vision SALP team
Staff 10 3/31/81 SALP Input Hood as Midland Assessment: w174 617% 12/15/81
Memo Project Based on comments at
Manager 11/24/80 mecting but
also information ac-
auired in the inter-
vening period.
Staff 11A 4/23/81 Computer Office of Wessman Midland Non Compli - 6137 6179 12715781
Staff 11B Printouts ISE ances far 1979-80
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Staff 14 SERs SER, SSER #1, 8714 11715/82
Errata
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Staff 21

Staf. 22

Staff 23

Staff 24

Staff 25

Chronology

1/18/83 IR 82-13

3/4/83

Report

7/1/81~
3/31/83

Report

9/15/83 Figure

JGK

Bechtel

NRC

Bechtel

CPCo

Midland Chronology
Since 7/81 Hearings
{Prepared by JGK in
preparation for
hearings)

Investigation of 4/6-
€/17/82 into whether
misleading info was
given to NRC on 3/17
and 13/12 re installa-
tion of undarpinning
instrumentation.

Peck Affidavit & DGB
Dewatering Scettlement
Report

SALP III report with
attachments, cover
letter: 9/16/83
Keppler to Cook

Drawing re: Settlement
Marker Location Pian,
DGB

15486

7422

20587

20640

21217

15487

17529

20587

20642

21217

5/3/83

6/8/83

9/20/85

9/21/83

16/31/83



Midland OM/OL Hearings

Exhibits
DATE OF IDENTIFIED IN EVIDENCE DATE IN
EXHIBIT DOCUMENT DOCUMENT FROM TO SUBJECT AT TR. AT TR. EV.IDENCE
staff 26 6/2/83 Investigacive 01 Investigative Report re: 21331 21349 11/1/83
Report violation of Board Order -
Staff 27 9/12/83 Investigative 01 Investigative Report re: 21332 21349 11/1/83
(minus pps. 4- Report violation of Board Order
5 of Att, 4}
Staff 28 9/12/83 Memo Keppler Haveas Memo re: Midland NPS-Alleged 21355 21675 11/2/83
Violation of Board Order
Staff 29 6/2/83 Memo Keppler Hayes Memo re: Midland NPS-Alleged 21356 21951 11/4/83
Violation of Board Order
staff 30 1/19/82 Letter Purple Cock Letter re: SSER No. 11 on 22226 22228 11/8/33
Scils Related Issues
Staff 31 10/15/83 Depesition Deposition of John J. Donnell 22601 22602 12/3/83
taken in Las Vegas on 10/15/83
staff 32 10/27/%3 Ct. 2ape: CPCo Stamiris Applicants Responses to 42659 22660 12/3/83
Stamiris Interrogatories of
10/11/83. (Responses to
#21 & 22)
Staff 33 8/24/82 Memo Landsman Shafer Re: meeting on 5/20/82 to 22666 22667 12/3/83

discuss deep "Q" duct bank



Midland OM/OL dearings

Exhibits
DATE OF IDENTIFIED IN EVIDENCE DATE IN
EXHIBIT DOCUMENT DOCUMENT FROM TO SUBJECT AT TR. AT TR. EVIDENCE
staff 34 8/20/82 Memc Keppler Fitzgerald Requesting 01 investigation 22669 22670 22/3/83

of Board Order violation -
re: Landsman’'s inspection
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Exhibits
IDENTI- 1IN EVI- DATL
DATE OF FIED AT DENCE IN
y EXHIBIT DOCUMENT DOCUMENT FROM TO SUBJECT . AT TR. EVIDENCE
C>Co 6 12/18/80 Letter Keppler Cook I &« E B0-35, BO-36 20137 2043 7/13/8}
re:  SALP
CPCo 7 8/24/79 Memo Hood file 8/16/79 internal mecting 2691 2696 /1781
on states of soils
settloemoent
CPCo 8 braft notes Turnbull 2766 211 1/17/81
(typed)
"Trend
Analysis"
CrkCo 9 4/20/81 "biscussion Keating Trend analysis review 2768 27317 1/17/81

copy, Summary
of Meeting on
Trend #nalysis.”

mecting of 4/16/81
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Midland OM/OL Hearings
Exhibits
IDENTI- IN EVI- DATE
DATE OF FIED AT DENCE InN
EXHIBIT DOCUMENT DOCUMENT FROM TO SUBJECT TR. AT TR. EVIDENCE
CPCo 14 2/ 9/81 Letter Cook Keppler Response to 1/12/81 3195 3918 /10,81
letter transmitting
I » E B0-32/80~-133
CPCo 15 "Line Width- Johnson, Cra.k sizes 5578 5757 127 2/81
Miles;" Corley et al.
11/24/81
Letter
Todesco to
Cook
CPCo 16 10/26/81 Woodward- wWoodward-~ CPCO Aux. Bldg. Test Kesults: 5760 5774 127 2/81
Clyde Report Clyde Soil boring and testing
{Part 2) program.
CPCo 17 10/13/81 Letter Keppler Cook Fayment of $38,000 civil 6297 6306 12/15/81

penalty by CPCo
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, Midland GM/OL Nearings
Exhibits
IDENTI- IN EVI- DATE
DATE OF FIED AT DENCE 140}
EXHIBIT DOCUMENT DOCUMENT FROM TO SUBJECT TR. AT TR, EVIDENCE
CPCo 18 2/ 3/81 ﬁettet D. Thompson Howell Payment of $38,000 civil 6301 3606 12/15/81
(NRC) (CPCo) punalty by CPCo
CPCo 19 12/ 3/81 Letter Brunner Bechhoeffer New MPQAD 6440 6446 12/16/81
oryanization
CPCo 20 11/23/81 Oorganiza- CPCo MPQAD reorganization 6444 6446 12/16/81
tion chart
CPCO 21 1/26/82 Letter Cook Keppler QA Reorganization 6919 6922 2/ 2/82
Enclosures:
(i) QA Topical keport (Chart)
(2} QA Topical Report (Chart)
(3) QA Department Procedurc
(4) OA Chart dated 1/22/82
CPCo 22 12/14/81 Audit CPCo Bechtel OC anspector train- 6937 6930 2/ 2/82
Report ing proyram
11/2-6/81

Attachments:

1) Audit observations
(2) Audit checklists



Midland OM/OL Hcarings

Exhibats
IDENTI-- IN EVI- DATE
DATE OF FIED AT DENCE IN
EXHIBIT DOCUMENT DOCLMENT FROM TO SUBJECT TR. AT TR. EVIDENCE
CPCo 23 1/24/81 Audit CpPCo Boechtel QC inspector train- 6937 6940 2/ 2/82
Report AT
6/2-1/3/81
Attachments:
(1) Av 1t Finding Reports
(2) 10/29/81 Letter Turnbull
to Bechtel re:
solved Items
(3) 10/15/81 Letter Turn-
bull to Bechtel re:
unresolved Item 03
(4) 10,9/81 Letter
to Turnbull re:
CiCo 24 2/ 1/82 Letter Miliea Board Hold point westimony of BWM 7120 7122 2/ 2/82
subject o msinterpretation
CPCo 25 Group of Response to Harbous 1939 7946 2,19 82

Boring Logs
and Charts

te: what the
si1on of BWST valve pit wouid
be 1f rackino occurred,

rotation ot



-

Undeipionnsing: 9 day re-
pore (green binder)

Midland OM/OL Hearings
Exhibits
IDENTI- IN EVI- DATE
DATE OF FiED AT DENCE In
EXHIBIT DOCUMENT DOCUMENT FROM SUBJECT TR. AT TR. EVIDENCE
CPCo 26 Hiendron 8627 8628 11/15/82
drawing
CPCo 27 Drawing Aux. Bldg. deflection 9428 9428 11/18/82
CpPCo 28 Drawing SWPS 9541 9541 11/19/82
CPCo 29 (k) Drawing DGB Crack il070 11073 12/10/83
monitoring
CPCo 30 Report Matra (NRC) DGB Structural Reanalysis 11126 11128 12/10/82
CPCo 31 Calculat on BPCo 0OBS~-4 11752 11752 2/16/83
sheet

CPCo 32 3/28/83 Savage Dep Savagye Steam Gencrator 14111

Relevant por-

tions desig-

nated 1n Appla-

cant's letter to

*he Licensing

Board, dated

4/12/83, and in

the NRC Staff's

letter to the

Licensing Board,

dated 5713/83
CPCo 33 Report Saw Independent Asscssmoent ot 15581 17334 6/17/81}

--FFFW--T



Midland OM/OL Hearings

Exhibits
H IDENTI- IN EVI- DATE
DATE OF FIED AT DENCE IN

EXHIBIT DOCUMENT DOCUMENT FROM TO SUBJECT TR. £ TR, EVIDENCE
CPCo 34 9/9/82 Fesume Meisenheimer J. Mcisenheimer qualifi- 15589 19636 7/30/%3

cations
CPCo 35 4/13/83 Pargraph Sucharski Noncompliances for Reqg. III 16231 16285 5/6/83

R. 111 Plants under construction
CPCo 36 11/19/82 Memo Smith CQCE QC position or inspections 16267 6/29/83
(Bechtel QC) and decumentation of defi- 18711

ciencies: recommend use of

IPINs and/or NCRS.
CPCo 37 12/ 2/82 Letter Curland Smith See Ex. 36. Use of IPINs to 16275 6/29/83

(Bechtel AC) be eliminated. 18711
CPCo 38 1/26/83 Letter Wells Rutgers Elimination of use of IPINS 16280 6/29/83
18711
CPCo 139 FSAR Palo Verde Drawing from Palo Verde 16392 Not in
Drawing FSAR Fig. 2.5-76 Amend 7 evidence
CPCo 40 FSAR Byron Byron and Raidwcod FSAR 16400 Not in
Drawing Braidwood Fig. 3.8-45 evidence

§
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Midland OM/OL Hearings

Exhibits

EXHIBIT

DATE OF

DOCUMENT DOCUMENT

SUBJECT

IDENTIFIED
AT TR.

IN EVIDENCE
AT Tk.

DATE AN
EVIDENCE

Stamiris

Stamiris

Stamiris

Stamiris

Stamiris

Stamiris

Stamiris

70

71

72

73

74

75

9/1%/82

Undated

12/21/82

9/71/62

7/21/82

Draft Letter

Draft Letter

Notes
(Comments)

Testimony
Draft

Memo

Memo (w/o0
enclosures)

QAR F-189

NRC
(Keppler)

Hernan
(NRC)

Hood

Material in addition to
in Stamiris Exh, 69, re:

that

Total QA implementation

Responding to two Sept, 17
letters from JWC (drafts
of which are Stam. Exh.
69-70)

Comments on Proposcd latter

from Keppler (Stam. Exh., 71).

Last page of draft of JGK's
10,/29/82 testimony

Novak

12/7/82 meeting on Midland

QA Implementation

Summary of 8/17/82 nwoting
on soils-related construction
release.

IPINs indentifying Jeficien-
cres reanstalliation of ander-
pPinninyg instiumentat ion; con=-
cuern about repetitiveness of
deficiencies.

15739 15741

15741

15753

15756

15756

5/4/61

5/4/813

5/6/83

5/4/83

5/4/83

5/4/83
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Midland OM/0L Hearings
Exhibits
DATE OF IDENTIFIED IN EVIDENCE ODATE IN
EXHIBIT DOCUMENT DOCUMENT FROM ™ SULLECT AT TR, AT Tk. EVIDUNCE
Stamiris 77 C. Klinger Midland Enforcement Package: 15757 15758 5/4/83
(IE) general comments
Stamiris 78 8/18/82 QAR F-197 Quality indicator Graph for 15960 Not an
period 6/16-7/15/782 indica- evadence
ting potential cdverse trend.
Stamiris 79 Hanlwritten Notes from 12/7/82 meeting 16004 Not in
notes cevidence
Stamiris 80 Notes/Slide Goals of QC integration into J6608 Not in
presentation MPQAD (fiom Brugess' files - vvidence
perhaps generated by Weils)
Stamiris 81 12/3/82 Letter Cook Denton Qualification of inspection, 16620 16694 6/2/83
examination, and testing -
audit personnel at Midland,
Stamiris 82 2/24/83 Oral Conamun- Ewert Performance demonst sations lob4l 16655 6/2/83
unication for inspector qualifications
Record == schoedule changes.
Stamiris 83 8/19/82 Letter w/PQCI  Bechtel Turnbull Soil Stabilization 16645 Not in

7220

evidence

T

P2
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EXHIBIT OCUMENT
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DENTIFIED

DATE OF
EXHIBI DOCUMENT DOCUMENT FROM : ' AT TR.

Stamiris

Brunner
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sStamiris
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TATES OF AMERICA
EGULATORY MMIE ON »
ULATORY COMMISSIO 8'-1 JAN 3]

BEFORE THE ATOMIC SAFETY AND LICENSING BUARD
In the Matter of:

CONSUMERS POWER COMPANY
(Midland Plant, Units l & 2)

CERTIFICATE OF SERVICE

I, Rebecca J. Lauer, one of the attorney
. rsumers Power Company, hereby certify thac ccpies
following documents were served upon all persons shown
the attached service list by dej - in the United States
mail, first-class, postage prepaid, this 27th day of J
1984:

Consumers Power Company's Proposed Second
Supplemental Findings of Fact and ConcC

of Law for Partial Initial Decision
Quality Assurance Issues, including

posed Legal Opinion,

Cross-Reference to Consumers Power Company's
Previously Filed Proposed Findings and Re-
sponses to Proposed Findings on Qua Lity
Assurance Issues, including a cover letter,
and

cover letter to the Administrative Judges,
dated January 27, 1984.

/'/‘/{J d \i
/ e STTR _1"< / CeA

Rebecca J. Lauer

ISHAM, LINCOLN & BEALE
Three First National Plaza
Suite 5200

Chicago, Illinois 60602
(312) 558=7500

DATED: January 27, 1984




SERVICE LIST

Firank J. Kelley, Esq.
Attorney General of the
State of Michigan
Carcle Steinberg, Esqg.
Assistant Attorney General

Environmental Protection Div.

720 Law Building
Lansing, Michigan 48313

Cherry & Flynn

Three First National Plaza
Suite 3700

Chicago, Illinois 60602

Mr. Wendell H. Marshall
4625 South Saginaw Road
Midland, Michigan 48640

Mr. Steve Gadler
2120 Carter Avenue
St. Paul, Minnesota 55108

Ms. Mary Sinclair
5711 Summerset Street
Midland, Michigan 48640

Jam E. Brunner, Esq.
Consuﬁovs Power Fompany
212 West Michigan Avenue
Jackson, M;chlga 49201

Mr. D. F. Judd

Babcock & Wilcox

P.O. Box 1260

Lynchburg, Virginia 24505

Ms. Barbara Stamiris

2795 North River Road
Rourc #3

Freeland, Michigan 48623

Samuel A. Haubold, Esq.

Kirklanc & Ellis

200 East Randolph Drive

Chicago, Illinois 60601

Charles Bechhoefer, Esqg.

Atomic Safety & Licensing
Board Panel

U.S. Nuclear Regulatory Comm

wWashington, DC 20555

Dr. Frederick P. Cowan
6152 North Verde Trai.l
pt. #B-125

Boca Raton, Florida

Atomic Safety & Licensing
Appeal Board

U.S. Nuclear Regulatory Comm.

Washington, DC 20555

Mr. Scott W. Stucky
Chief, Docketing & Servic
U.S. Nuclear Regula*fr

Office of the Secr
washington, DC 20

.
|-
-~
2

William D. Paton,
Counsel for the N
U.S. Nuclear Regu

shington, DC 2

- .

Es
atory Comm,
55

R(
1
0

tomic Safety & Licensing
Board Fanel

U.S. Nuclear Regula*ory Comm

Washington, DC 20555

Mr. Jerry Harbour

Atomic Safety & Licensing
Board Panel

U.S. Nuclear Re

Washington, DC

Ms. Lynne Bernabeil

Mr. Thomas Devine

Mr. Louis Clark

Government Accountability
Project of the Institute
for Policy Studies

1901 "Q" Street, N.W.

Washington, DC 20009




