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For the reasons more fully set forth below,

Petitioners’' Motion suffers procedural and substantive
deficiencies, either of which reguires its denial. As a
threshold matter, Petitioners were not parties to the Unit 2
operating license proceeding and, therefore, cannot now seek a
stay of the Unit 2 full power operating license. Moreover,
Petitioners fail to satisfy any of the regquirements of 10 C.F.R,
§ 2.788 for the issuance of a stay. TU Electric, therefore,
urges the Commission (1} to promptly reject Petitioners’ Motion
and (21 to deny, on the merite, Petitioners’ appeal of the

Licensing Board’s Order of December 15, 1892.

On February 5, 1979, the NRC published a federal
Fegister notice on TU Electric’'s reguest for an operating license
for hoth CPSES Units 1 and 2. See 44 Fed. Reg. 6935 (Feb. 5,
197%), On June 27, 1979, the Licensing Board issued an order
granting several petitions to intervene in the proceeding. gee

{Comaniche Peak Steam Electric

Station, Units 1 and 2), LBP-79-18, % NRC 728 (1979%). After
yvears of hearings on the license application, the parties reached

a settlement agreement dismissing both the construction permit

4/ (...continued)
the Commission, TU Electric was forced to exceed the page
limit reguirement set forth in 10 C.F.R. § 2.788(d). TU
Electric reguests the Commission’s indulgence with respect
to this matter.
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{1584). Here, in the absence of the slightest showing of any
harm, FPetitioners’ due process claim must be rejected as a basis
for a stay
In short, Petiticners failed to establish even a
colorable argument for irreparable injury.
B. Petitioners Have Not Demonstrated Any Likelihood
Of Success On The Merits

As TU Electric has already demonstrated, Petitioners

will not suffer irreparable injury as a result of the
Commission’s authorization of CPSES Unit 2 full power cperation.
Fursuant to the Commigsion’s holding in Xerr-McGee Chemical Corp.
{(West CThicago Rare Earths Facility), ALAB-928, 31 NRC 263, 2€9
(1¥20), Petitioners therefore have the extraordinarily heavy
burden of demonstrating “that a reversal of the decision under
atrack is not merely likely, but a wirtual certainty.* 8/

in what follows, TU Electric will show that Petitioners

ot, and cannot, meet this burden for three reasons. First,

with the issuan

]

¢ of the CPSES Unit 2 low power operating

license, all challenges to the construction permit extension
application became moot. Second, in reference tc the Licensing

Bocard Order, which is the subject matter of their appeal,

Petitioners have utterly failed to demonstrate in any way that

B, } *L 3 {8t. Lucie Nuclear Power
lant. Unitc 2). ALAB 404, S5 NRC 1185, 11B9 (1977) (*[in] the
bsence of irreparable injury, it would take an gverwhelming
howing of likelihood of success on the merits for the

ntervenors to obtain an immediate stay.”)
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gffered by Petitioners, and correctly COnéludeﬂ that Petitioners
failed tc meet the reguirements of 10 C.F.R. § 2.714, thus
mandating that their contention be rejected and their petition to
intervene be denied.

Nothing Petitioners have offered in their Motion
demonstrates that the Licensing Board abused its discretion in
retecting Petitioners’ proposed contention. Throughout theiry
Mction, as they had done in their Appeal Brief, Petitioners make
cenclusory and unsubstantiated assertions without discussion,
analysis, or citation tc any legal authority. Further, the
substantive grounds offered in support of their Motica fail to
even address let alone discuss the Licensing Board's Order, or
the izsue of good cause for the CFSES Unit 2 construction
delay., 137

Petitioners’ Motion simply fails to make any showiné'
that the Licensing Board’'s decision was €rromecus in any respect.
Accordingly, Petitioners have not met their burden of
demonstrating any likelihood of success on the merits and their

Mot ion should therefore be denied.

i3/ For example, Petitioners “incorpcrate by reference, the
briefs Petitioners have filed with the Commission,” a& the
sole basis of their claim that they *are likely to obtain a
hearing cn whether TUEC has good cause for the delay in
construction.® (Motion at 2.} Other than this reference,
Petitioners wheolly fail to address the merits of the
Licenising Board Order.
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3. The "New" Material Proffered By Petitioners
Is Not lolovnat To !h' Iltitl of lho

Petiticners claim that TU Electric, through the use of
settlement agreements, has somehow forced individuals with safety
concerns to remain silent. However, none of the material
provided by Fetitioners in support of this allegation relates to
the extension of the construction permit for Unit 2, and
therefore does not provide any basis for a claim of likelihood of
uccess on the merits. For exanmple, Petitioners reassert the

allegation that settlement agreements entered into between

0 Electric and CPSES former minority owners led to the
*secreting® of information from the NRC. The Commission found a

similay allegation t0 be unsubstantiated when it denied
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itioners’ attempt to stay issuance of the Unit 2 low power

9
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[

ratang- license, CLI-%3-02 at 4, and Petitioners have not
provided any evidence that information has been “secreted* from
the NRC. 14/ In any event, these allegations were also

previcusly addressed by the Licensing Board which determined thar

o3

fact, all three of the former minority owners have
crmed the NRC that their employees and representatives

e peen advised that they are in no way prohibited by the
s of the agreements from communicating safety concerns
he NRC. See letter, E.L. Wagoner (TMPA) to T.E. Murley
! dated Feb. 9, 1993; letter, R.E. McCaskill {(Brazcs) to
T.E, Murley (NRC) dated Feb. 10, 19%3; letrer, J.H. Butts
(Tex-La) to T.E. Murley (NRC) dated Feb. 10, 1983,
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the agreements were not relevant to the construction peérmit

extension for CPSES Unit 2. LBP-92-37, slip op. at 20-22. 15/
Petitioners also claim that the statement of Ron Jones,
a former QA inspector at the CPSES site, contains allegations
that demonstrate "how the secreting of safety information has and
will continue to directly impact on the safe operation of the
CPEES." (Motion at 6.) As a preliminary matter, Mr. Jones has
not been employed at the CPSES site ftor nearly a decade.
Mcreover, the Jones statement deals almost entirely with

allegations of safety problems occurring in the mid-1980s during

42/ Petiltioners also assert that settlement agreements between
TU Electric and a number of former whistleblowers, including
kon Jones, resulted in the "secreting® of safety information
from the NRC. The Licensing Board also found those
settlement agreements to be irrelevant to the construction
permit extension for Unit 2. LBP-92-37, slip op. at 22-23
and 26~27. 1In any event, Petitioners are wrong in the
merits of their claims. Ron Jones was a member of a group
of former CPSES workers known as the *Atchison plaintiffs,*
who settled with TU Electric after filing an action in the
Texas state courts. The NRC found that:

the [NRC] Office of General C-unsel reviewed all
of the releases signed by the Atchiscon plaintiffs
in settlement of their lawsuit ... [and] indicated
that none of these settlement agreements and
releases involve|[d] restrictive clauses. ... In
addition, the Atchison plaintiffs were informed by
their counsel of their continuing ability to bring
their safety concerns to the NRC.

Letter fxom James E. Lyons {NRC! to Betty Brink ‘Cltzzens
for Fair Utility Regulation) dated Jan. 30, 19%0
thereinafter lyons letter), attachment at 12
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construction of CPSES Unit 1. 16/ The statement is therefore
irrelevant to Unit 2 in general, and to the extensicn of the
Unit 2 construction permit in particular. Mr. Jones' statement
also ignores the fact that Unit 1 underwent a massive corrective
action program that included a comprehensive hardware validation
program to identify and correct the type of nonconformances
glleged by Mr. Jones.

Furthermore, the Jones statement is only marginally
understandeble. TU Electric assumes that the “events in 19352
[recounted by Mr. Jones) which almost resulted in a seriocus
accident” (Motion at 5), refers to the CPSES spent fuel pool
cooling incident which was the subject of a 1992 enforcement
acrion. After a special inspection, the NRC concluded that the
incigent was the result of human error (not wiring defects or
valve malfunctions as claimed by the Petiticnersg) and at no time
was plant safety or the public health sver threatened. 17/

Hence, the assertion that this incident resulted from wiring

i€/ Mr. Jones states that he wrote "over 300" monconformance
reports. However, as he admits, these reports only
addressed conditions at CPSES Unit 1.

17/ gee Texas Utilities Electric Co, (Comanche Peak Steam
Electric Staticon, Units 1 and 2), DD-82-06, slip op.
iNowv., 1%, 18%2) pp. 15-18; Leitter from James Milhoan (NRC)
to W.J. Cahill; Jdr. {70 Electr;c) dated July 23, 1882
tnotlfyzng TU Electric of violation and proposed imposition
of civil penalty); Letter from A. Bill Breach {NRC) to
®¥.3. Calnall, Jdr. (TU Electric) dated June 9, 1982
{discussing inspection reports 50-445/92-20; 50-446/92-20).




defects discovered by Mr. Jones almost a decade ago is sinply
WLORG .
Finally, Mr. Jones claims that because of the 1988
settlement agreement between TU Electric and the group Citizens
iation For Safe Energy (CASE) he was somehow precluded from
ring before the NRC. As a result, Petitioners assert “that
to secret through the payment of hush money
ted information.* {(Motion at B.)
agreement was reviewed, approved,
Licensing Board; there was nothing
at all. In any event, the CASE
ettlement agreement is not relevant to the construction permit
»TENs105n
conclusion, nothing Petitioners have provided to the
ion addresses the merits of the Licensing
noy demonstrates in any way that Petitioners have a
likelihood, let alone a virtual certainty, of
on the merits. Conseguently, the Commissicon should
ticnexrs’ Motion To Btay, and affirm the Licensing

iS5, 1992 Order on the merits. 18/

Motion, Petitioners continue their practice of

See
i-4, 4 n.3 and n.4, 8, 10-11. Those kinds of

ne are plainly improper and have no pliace in
filed with this Commission. See Northern Indiana
vice Co. (Bailly Generating Station, Nuclear-l,
7 AEC €35 (1974); Wi gin Electric C

{continued, . .)
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i TU Blectric And Its Customers Will Suffer
Substantial Economic Harm If The Stay 1s Granted

Under the third prereguisite for a stay, the Commission

must consider the "harm* tc opposing parties if a stay is

!
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anted, 19 In doing so, the Commission may consider the
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otential ecconomic harm to an applicant caused by a stay of
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Limerick Generating Station, Units 1 and 2), ALAB-BOB, Z1 NRC
L | &02-=D73 .
oy 11d this Court stav the issus 5 of a full CwWer
HOULG ThRlis COoUx Ssiay (e isguance o > | uld {.’J‘-Nf:*
operating license fox 28 Unit 2, TU Electric and its customers
will Clearly ancur substantial economic harm. Until the plant is
piaced 1n commercial operation, the costs of the plant cantinue
to be pitalized (3.&8., they are not included in TU Electric's
cost for the purpose of calculating its rates). The costs
"l o~ CP A 13 > ~ N = - = r
ASE iated with Unit 2 include carrying costs and direct
Operat ing ste (2oe., items such as insurance, ad valorem taxes
arid other agdnministrative and general expenses). These costs
amount to millions of dollars each month.
18 “ontinued)
& . - COn =Te
o et , . SN ol I Pt - :
PFoint Beach Nuclear Plant, Units 1 and 2), LBP-B2-%A, 15
b 21F 19K
‘e &~ 4 S o A -
&2 the movant fails to mest its burden on the
ors, 1t 15 unnecessary for the Commission to
whether a stay would cause serisus injury to
Or to "delve deeply into public interest
F » ot T 2" ” ¥
5 (Catawba, ALAB-794, 20 NRC at 1635




Wi

"~
¥
3
e
v
-

.y

_
L= " |
P
-
D.
s
B .
-
¥
15 -

antial. It is

L
[
w
!

the cost to TU Electric and its customers

a rull power operating license for CPSES Unit 2 is
therefore clear that this hardship to
1¢ and its customers
the Commission should deny

Conseguently,

The Denial Of A Stay For CPSES Unit 2 Is Clearly
In The Public Interest

from a

overwhelmes any speculative injury
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Periticoners have also failed to demonstrate that a
mmissicn’s authority to issue & full power operating
in' the publlic interest.
The pubklic has a compelling interest in the prompt
n of power by CPSES Unit 2, Each day of additional
the 1gsuance of a full power operating license foy CFSES
tpones the full power gperation of CPSES Unit 2 and
ty benefits it would provide It would therefore tu
interest on its head to postpone the availability
roe like CPSES Unit £, when Petiticoners have made
wowing of any likelihood of success on the merits o
la injyury
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i ConcLUSION
} For the reasons discussed above, Peritioners’ motion
E' for & stay should be denied.
r_ Respectfully submitted,
| /
! OF COUNSEL: JM"
g George L. Edgar
e Fobert A, Wooldridge Thomas A. Schmutz
| Worsham, Forsythe, Sampels Steven P. Frantz
& Wooldridge 1615 L Street, N.W.

SJ'te 3200 Suite 1000
. 2001 Bryan Tower Washington, D.C. 20036
, Pallas, Texas 75201 {202) 955-6600
! Attorneys for i
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NUCLEAR REGULATORY COMMISSION
BEFORE THE COMMISSION

In the Matter of

TEXAS UTILITIES ELECTRIC
COMPANY
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