CUNITED STATES CF AMERICA
SEFORE THE
NUCLEAR REGULAIORY CO%MIT";; .

In the Matter of

Consumers Power Company
(Midland Plant, Units 1 and 2)

) Docket Nog. 30

RESPONSE OF MUNIS/CO-OPS TC COMMENTS OF CONSUMERS POWER COMPANY

Consumers Power Company ("Consumers Power'’) favers immediate

review of ALAB-4532. Ia accordance with the Commission's Jamuary 13, 1978

Order, Munis/Co-ops respond:
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1. Consumers Power Company states (Comments, pp. 1=2):
"Siance 1970, numercus legal and policy
concerning the Commission's respomsibilities under section
105(e) . .lmmediate reviaw of ALAS=452 will nelp alleviate
the present uncertainty about the Commission’s antcitrus

authority and respousibility which currently prevails.”

issues have arisen
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Consumers “ower has chosen to litigate virtually every legal and po

issue relating to the Commission's antitrustc

jurisdiczion. There is

litclae uncertainty concerning the Commission’s statutory "responsibilities”;

chere is 1i

tigaction over how they will

be applied.
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Ia the second pre-hearing conference, back in October of 13872,

counsel for Consumers Power Company notad:

T
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It may be ';.pful to the Board to keep iz mind tha
we do nave a fairly significant event hanging over :h;s
proceeding, which is che possibilicy of a decision of
the Supreme Court in two :ases, parcicularly the Otcter
Tail case now pending before them, which could have a
definite bearing on the state of the law which would
gountrol, ia part at -easc, the issues being raised by
the Intervencors and Deparctment of Justice." (Tr.

Bt B

th 103-104).
e Sirst case was Otter Tail Power Co. v. Unized States, 410 U.S

the second was Gull Scates Utilizies Co. §PrC, 411 U.5.
Consumers Power Comm Company was correct rhat cthe cases are "'significanc”
proceeding. 1Tt appears act to have acoticed that the cases were
contrary to the Company's secsitiocus
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2. Counsumers Power Company states (Comments, p. 3):
"Deferral of review would needlessly waste not only
administrative resources but also the resources of
lower Michigan's rate-pavers. The Company and the
intervenors nerein are electric utilities whose costs--
including legal expenses to pursue the instant litigation——
are borne by their customers."
To be blunt, immediate review would likely do no more than string out
the litigation process, delay effective relief and adlitate against any
realistic hopes of settlement. It will not likely result in faster
resolution of issues. The Midland plants have been "grandfathered"
so that comstruction could commence concurrently with antitrust review.
Thus, there has been little incentive for Consumers Power to reach
reasonable agreement. With regard to the cost of litigation, Munis/Co-ops
can assure the Commission that such costs are of greater concera to them
than to Consumers Power Company. Indeed, according to its counsel,
Consumers Power has spent over $1 million on this litigatiom, which well
illustrates the practical problems by smaller entities litigating against

large companies. See Attachment A. Piecemeal litigation will only add
to the burden.

‘3. Consumers Power Company states (Comments, p. 4),
review is necessary because "many utilities will be making
final 'go or no go' decisions whether to proceed with comstruction of
presently-deferred auclear units. . ." What Coasumers Power appears to
be saying is that if it actively pursues its antitrust jurisdiction,
the Commission could deter applicants from investing in nuclear units.
Considering that the purpose of section 105 of the Atomic Energy Act,
42 U.S.C. §2135, is to provide for meaningful application of antitrust
principles to licensees in comnection with their licemsed activities,

this i{s a strange statement. Is Consumers Power saying that utilities

will oot comstruct plants if they are forced to obey the law? We note




that this implicit threat chat effective exercise of the Commissiocn's
antitrust jurisdiction will delay or prevent plaat comstruction seems

to be shared by only a handful of utilicies, since ws: have settlaed their
antitrust obligatious.

4. Consumers Pcwer Company states (Comments, p. 5) that

immediate review of the findings of the Appeal Board "besmirch" its

gocd name. The Appeal Board decision speaks for itself. If iz does

oot have persuasiveness, Consumers Power need act worry. However, Munis/
‘Co=-ops suggest that Consumers Power's concern is that the decision is
convizcing. In that event, there is nothing that can eliminate it
persuasiveness. Finally, Consumers Power has nade a complete record

for all to make whatever judgments they chocse concerniag its good name.
If the Commission desires to pursue the question of Consumers Power's
"good name"” at this time, in additiom :o the Appeal B3o0ard's decision,

it might peruse the documents and deposition material attached =o
Munis/Co=-cps' "Motion to Limit Discovery and Issues and Alternatively

for Summary Finding Requiring Iamposition of License Conditions,” Filad
August 28, 1973 ia this docket. Among those documents is one document
expressiag that "[t]he first goal of our Marketing activities or program
concarning other utilities im our service area, is, of course, to acquire
these systams” (Appendix H), and another, stating the Company's "expressed
gcal to eliminaca the pocssible participation of undesirable thirzd parsies”
from the Michizan Power Pcol. (Appendix G).

Ultinacely, whether it will revies ALAB-432 is a natter

for Commission judgment. However, a raadiag of che decision itself’
demonstracas it is likely 2 withscand review. Although Munis/Co-ops

have always believed that the issues wers much less complicated than
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Consumers Power would maks them appear, Consumers Power's motion

would imply that the issues are many, broad and complicated. In this
context, intermediate or premature review would not appear to be called
for for the reasons expressed in the Comments of Munis/Co-ops, the
Departmeat of Justice, the Nuclear Regulatory Commission Staff
pleadings and for the reasoms discussed by the Commission, as well,

in its brief to the United States Court of Appeals in Central Power &

Light Company v. Nuclear Regulatory Commission and United States of

, America, CADC No. 77-1464, et al. (January 20, 1978).

Respectfully submitted,

s

Robert A. Jablon

Attorney for the Cities of Coldwater,
Grand Haven, Holland, Traverse City,
and Zeeland, the Northern Michigan
Electric Cooperative, Inc., Wolverine
Electric Cooperative, and the Michigan
Municipal Electric Association

February 3! 1978

Law Offi~es of:
Spiegel & McDiarmid
2600 Virginia Avenue, N.W.
Washington, D.C. 20037
202-333-4500
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CERTIFICATE OF SERVICE

I hereby certify that I have this day caused to be served

the foregoing RESPONSE OF MUNTS/CO-OPS TO COMMENTS OF CONSUMERS POWER

COMPANY, by deposit in the United States mail, upon the following persons:

Alano S. Rosenthal, Zsquire
Chairman, Atomic Safety and
Licensing Appeal Board
Nuclear Regulatory Commission
Washington, D.C. 20555

Michael C. Farrar, Esquire
Atomic Safety and Licensing
Appeal Board

- Nuclear Regulatory Commission

Washington, D.C. 20555

Richard S. Salzman, Esquire
Atomic Safety and Licensing
Appeal Board

Nuclear Regulatory Commission
Washiagton, D.C. 20555

Hugh X. Clark, Esquire
Chairmaa, Acomic Safety

and Licensing Board
Nuclear Regulatory Commission
Washington, D.C. 20555

Robert Verdisco, Esquire
Antitrusc Counsel for Nuclear
Regulatory Commission Staff
Nuclear Regulatory Commission

Washington, D.C. 20545

Frank W. Karas, Chief

Public Proceedings Branch
Office of the Secretary
Nuclear Regulatory Commission
Washington, D.C. 20545

Mark Levin, Esquire
Forrest Bannon, Esquire
Antitrust Division
Department of Justice
P.0. Box 7513
Washington, D.C. 20044

James B. Falahee, Esquire
General Counsel

Consumers Power Cocmpany
212 West Michigan Avenue
Jackson, Michigan 49201

William Warfield Ross, Esquire
Wald, Harkrader & Ross

1320 - 19th Street, N.W.
Washington, D.C. 20036

Keith Watson, Esquire
Wald, Harkrader & Ross
1320 - 19th Street, N.W.
Washington, D.C. 20036

Seth R. Burwell, Esquire
Burwell & Shrank

1020 Washington Square Building
Lansing, Michigan 48933

norable Frank Kelly
Attorney General
State of Michigan
Lansing, Michigan 48913

Dr. J. V. Leeds, Jr.
P.0. Box 941
Houston, Texas 77001

Cated at Washingtom, D.C., this 3rd day of February, 1978.

Robert A, Jablon



