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FOREWORD

This compilation of statutes and materials pertaining to nuclear regulatory
legislation through the 112th Congress, 2nd Session, has been prepared by the
Office of the General Counsel, U.S. Nuclear Regulatory Commission, with the
assistance of staff, for use as an internal resource document. The compilation is
not to be used as an authoritative citation in lieu of the primary legislative
sources. Furthermore, while every effort has been made to ensure the
completeness and accuracy of this material, neither the United States
Government, the Nuclear Regulatory Commission, nor any of their employees
makes any expressed or implied warranty or assumes liability for the accuracy
or completeness of the material presented in this compilation.

If you have any questions concerning this compilation, please contact:

Anthony de Jesus
Legislative Specialist
Office of the General Counsel
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
Anthony.deJesus@nrc.gov
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A. HAZARDOUS MATERIALS TRANSPORTATION UNIFORM
SAFETY ACT OF 1990, AS AMENDED

Public Law 101-615 104 Stat. 3244

November 16, 1990

k ok sk ok

NOTE: This Act was recodified in P.L. 103-272 (108 Stat. 759); July
5, 1994. Prior to recodification, this Act was found at 49 USC
sections 1801-1819. In this Volume we have set out the recodified

version.
% %k %k %

49 USCA, Chapter 51-Transportation of Hazardous Material

Sec. 5101. Purpose
The purpose of this chapter is to protect against the risks to life,
property, and the environment that are inherent in the transportation of
hazardous material in intrastate, interstate, and foreign commerce.
Sec. 5102. Definitions
In this chapter [49 USCS §§ 5101 et seq.]|—
(1) “commerce” means trade or transportation in the jurisdiction of the
United States—
(A) between a place in a State and a place outside of the State;
(B) that affects trade or transportation between a place in a State and
a place outside of the State; or
(C) on a United States—registered aircraft.
(2) “hazardous material” means a substance or material the Secretary
designates under section 5103(a) of this title [49 USCS § 5103(a)].
(3) “hazmat employee”™—
(A) means an individual—

(1) who—

(I) is employed on a full time, part time, or temporary basis by a
hazmat employer; or

(II) is self-employed (including an owner—operator of a motor
vehicle, vessel, or aircraft) transporting hazardous material in commerce;
and

(i) who during the course of such full time, part time, or temporary
employment, or such self employment, directly affects hazardous
material transportation safety as the Secretary decides by regulation; and

(B) includes an individual, employed on a full time, part time, or
temporary basis by a hazmat employer, or self employed, who during the
course of employment—

(i) loads, unloads, or handles hazardous material;

(i1) designs, manufactures, fabricates, inspects, marks, maintains,
reconditions, repairs, or tests a package, container, or packaging
component that is represented, marked, certified, or sold as qualified for
use in transporting hazardous material in commerce;

(iii) prepares hazardous material for transportation;

(iv) is responsible for the safety of transporting hazardous material,
or

(v) operates a vehicle used to transport hazardous material.

! Amended by P.L. 109-59, Title VIL § 7101(b), 119 Stat. 1891 (2005).
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(C) [Redesignated]

(4) “hazmat employer”—

(A) means a person—

(1) who—
(I) employs or uses at least 1 hazmat employee on a full time, part
time, or temporary basis; or
(I) is self—employed (including an owner—operator of a motor
vehicle, vessel, or aircraft) transporting hazardous material in commerce;
and
(i1) who—
(I) transports hazardous material in commerce;
(IT) causes hazardous material to be transported in commerce; or
(IIT) designs, manufactures, fabricates, inspects, marks, maintains,
reconditions, repairs, or tests a package, container, or packaging
component that is represented, marked, certified, or sold as qualified for
use in transporting hazardous material in commerce; and

(B) includes a department, agency, or instrumentality of the United
States Government, or an authority of a State, political subdivision of a
State, or Indian tribe, carrying out an activity described in clause (ii).

(5) “imminent hazard” means the existence of a condition relating to
hazardous material that presents a substantial likelihood that death,
serious illness, severe personal injury, or a substantial endangerment to
health, property, or the environment may occur before the reasonably
foreseeable completion date of a formal proceeding begun to lessen the
risk of that death, illness, injury, or endangerment.

(6) “Indian tribe” has the same meaning given that term in section 4 of
the Indian Self-Determination and Education Assistance Act (25 U.S.C.
450b).

(7) “motor carrier”™—

(A) means a motor carrier, motor private carrier, and freight
forwarder as those terms are defined in section 13102 [49 USCS §
13102]; but

(B) does not include a freight forwarder, as so defined, if the freight
forwarder is not performing a function relating to highway transportation.

(8) “National Response Team” means the National Response Team
established under the National Contingency Plan established under
section 105 of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (42 U.S.C. 9605).

(9) “person”, in addition to its meaning under section 1 of title 1 [1
USCS § 11—

(A) includes a government, Indian tribe, or authority of a government
or tribe that—

(i) offers hazardous material for transportation in commerce;

(i) transports hazardous material to further a commercial
enterprise; or

(iii) designs, manufactures, fabricates, inspects, marks, maintains,
reconditions, repairs, or tests a package, container, or packaging
component that is represented, marked, certified, or sold as qualified for
use in transporting hazardous material in commerce; but

(B) does not include—

(1) the United States Postal Service; and
(i1) in sections 5123 and 5124 of this title [49 USCS §§ 5123 and
5124], a department, agency, or instrumentality of the Government.
(10) “public sector employee”™—
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(A) means an individual employed by a State, political subdivision of
a State, or Indian tribe and who during the course of employment has
responsibilities related to responding to an accident or incident involving
the transportation of hazardous material;

(B) includes an individual employed by a State, political subdivision
of a State, or Indian tribe as a firefighter or law enforcement officer; and

(C) includes an individual who volunteers to serve as a firefighter for
a State, political subdivision of a State, or Indian tribe.

(11) “Secretary” means the Secretary of Transportation except as
otherwise provided.

(12) “State” means—

(A) except in section 5119 of this title [49 USCS § 5119], a State of
the United States, the District of Columbia, Puerto Rico, the Northern
Mariana Islands, the Virgin Islands, American Samoa, Guam, and any
other territory or possession of the United States designated by the
Secretary; and

(B) in section 5119 of this title [49 USCS § 5119], a State of the
United States and the District of Columbia.

(13) “transports” or “transportation” means the movement of property
and loading, unloading, or storage incidental to the movement.

(14) “United States” means all of the States.?

Sec. 5103. General Regulatory Authority

(a) Designating material as hazardous. The Secretary shall designate
material (including an explosive, radioactive material, infectious
substance, flammable or combustible liquid, solid, or gas, toxic,
oxidizing, or corrosive material, and compressed gas) or a group or class
of material as hazardous when the Secretary determines that transporting
the material in commerce in a particular amount and form may pose an
unreasonable risk to health and safety or property.

(b) Regulations for safe transportation.

(1) The Secretary shall prescribe regulations for the safe transportation,
including security, of hazardous material in intrastate, interstate, and
foreign commerce. The regulations—

(A) apply to a person who—

(i) transports hazardous material in commerce;

(i1) causes hazardous material to be transported in commerce;

(ii1) designs, manufactures, fabricates, inspects, marks, maintains,
reconditions, repairs, or tests a package, container, or packaging
component that is represented, marked, certified, or sold as qualified for
use in transporting hazardous material in commerce;

(iv) prepares or accepts hazardous material for transportation in
commerce;

(v) is responsible for the safety of transporting hazardous material
In commerce;

(vi) certifies compliance with any requirement under this chapter
[49 USCS §§ 5101 et seq.]; or

(vii) misrepresents whether such person is engaged in any activity
under clause (i) through (vi); and

(B) shall govern safety aspects, including security, of the
transportation of hazardous material the Secretary considers appropriate.

(C) [Deleted]

2 Amended by P.L. 103311, Title L, § 117(a)(1), 108 Stat. 1678 (1994); P.L. 10488,
Title III, Subtitle A, § 308(d), 109 Stat. 947 (1995); P.L. 109-59, Title VII, Subtitle A,

§§ 7102, 7126, 119 Stat. 1892, 1909 (2005); P.L. 110-244, Title IIL, § 302(a),

122 Stat, 1618 (2008).
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(2) A proceeding to prescribe the regulations must be conducted under
section 553 of title 5 [5 USCS § 553], including an opportunity for
informal oral presentation.

(c) Consultation. When prescribing a security regulation or issuing a
security order that affects the safety of the transportation of hazardous
material, the Secretary of Homeland Security shall consult with the
Secretary of Transportation.

(d) Biennial report. The Secretary of Transportation shall submit to the
Committee on Transportation and Infrastructure of the House of
Representatives and the Senate Committee on Commerce, Science, and
Transportation a biennial report providing information on whether the
Secretary has designated as hazardous materials for purposes of chapter
51 of such title [this chapter] [49 USCS §§ 5101 et seq.] all by—products
of the methamphetamine—production process that are known by the
Secretary to pose an unreasonable risk to health and safety or property
when transported in commerce in a particular amount and form.

Sec. 5103a. Limitation on Issuance of Hazmat Licenses

(a) Limitation.

(1) Issuance of licenses. A State may not issue to any individual a
license to operate a motor vehicle transporting in commerce a hazardous
material unless the Secretary of Homeland Security has first determined,
upon receipt of a notification under subsection (d)(1)(B), that the
individual does not pose a security risk warranting denial of the license.

(2) Renewals included. For the purposes of this section, the term
“issue”, with respect to a license, includes renewal of the license.

(b) Hazardous materials described. The limitation in subsection (a) shall
apply with respect to any material defined as hazardous material by the
Secretary of Transportation for which the Secretary of Transportation
requires placarding of a commercial motor vehicle transporting that
material in commerce.

(c) Recommendations on chemical and biological materials. The
Secretary of Health and Human Services shall recommend to the
Secretary of Transportation any chemical or biological material or agent
for regulation as a hazardous material under section 5103(a) [49 USCS §
5103(a)] if the Secretary of Health and Human Services determines that
such material or agent poses a significant risk to the health of individuals.
(d) Background records check.

(1) In general. Upon the request of a State regarding issuance of a
license described in subsection (a)(1) to an individual, the Attorney
General—

(A) shall carry out a background records check regarding the
individual; and

(B) upon completing the background records check, shall notify the
Secretary of Homeland Security of the completion and results of the
background records check.

(2) Scope. A background records check regarding an individual under
this subsection shall consist of the following:

(A) A check of the relevant criminal history data bases.

(B) In the case of an alien, a check of the relevant data bases to
determine the status of the alien under the immigration laws of the
United States.

3 Amended by P.L. 103-311, Title I, § 117(a)(2), 108 Stat. 1678 (1994); P.L. 103429,
§ 6(3), 108 Stat. 4378 (1994); P.L. 107-296, Title XVIL, § 1711(a), 116 Stat. 2319 (2002);
P.L. 109-59, Title VIL, Subtitle A, §§ 7103, 7126, 119 Stat. 1893, 1909, (2005); P.L. 109~
177, Title VIL Subtitle D, § 741, 120 Stat. 272, (2006).
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(C) As appropriate, a check of the relevant international data bases

through Interpol-U.S. National Central Bureau or other appropriate
means.
(e) Reporting requirement. Each State shall submit to the Secretary of
Homeland Security, at such time and in such manner as the Secretary of
Homeland Security may prescribe, the name, address, and such other
information as the Secretary of Homeland Security may require,
concerning—

(1) each alien to whom the State issues a license described in
subsection (a); and

(2) each other individual to whom such a license is issued, as the
Secretary of Homeland Security may require.

(f) Alien defined. In this section, the term “alien” has the meaning given
the term in section 101(a)(3) of the Immigration and Nationality Act [8
USC § 1101(a)(3)].

(g) Background checks for drivers hauling hazardous materials.

(1) In general.

(A) Employer notification. Not later than 90 days after the date of
enactment of this subsection [enacted Aug. 10, 2005], the Director of the
Transportation Security Administration, after receiving comments from
interested parties, shall develop and implement a process for notifying
hazmat employers designated by an applicant of the results of the
applicant's background record check, if—

(1) such notification is appropriate considering the potential security
implications; and

(i1) the Director, in a final notification of threat assessment, served
on the applicant determines that the applicant does not meet the standards
set forth in regulations issued to carry out this section.

(B) Relationship to other background records checks.

(1) Elimination of redundant checks. An individual with respect to
whom the Transportation Security Administration—

(I) has performed a security threat assessment under this section;
and
(IT) has issued a final notification of no security threat,

is deemed to have met the requirements of any other background
check that is required for purposes of any Federal law applicable to
transportation workers if that background check is equivalent to, or less
stringent than, the background check required under this section.

(i1) Determination by Director. Not later than 60 days after the date
of issuance of the report under paragraph (5), but no later than 120 days
after the date of enactment of this subsection [enacted Aug. 10, 2005],
the Director shall initiate a rulemaking proceeding, including notice and
opportunity for comment, to determine which background checks
required for purposes of Federal laws applicable to transportation
workers are equivalent to, or less stringent than, those required under this
section.

(iii) Future rulemakings. The Director shall make a determination
under the criteria established under clause (ii) with respect to any
rulemaking proceeding to establish or modify required background
checks for transportation workers initiated after the date of enactment of
this subsection.

(2) Appeals process for more stringent State procedures. If a State
establishes its own standards for applicants for a hazardous materials
endorsement to a commercial driver's license, the State shall also
provide—
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(A) an appeals process similar to and to the same extent as the
process provided under part 1572 of title 49, Code of Federal
Regulations, by which an applicant denied a hazardous materials
endorsement to a commercial driver's license by that State may appeal
that denial; and

(B) a waiver process similar to and to the same extent as the process
provided under part 1572 of title 49, Code of Federal Regulations, by
which an applicant denied a hazardous materials endorsement to a
commercial driver's license by that State may apply for a waiver.

(3) Clarification of term defined in regulations. The term
“transportation security incident”, as defined in part 1572 of title 49,
Code of Federal Regulations, does not include a work stoppage or other
nonviolent employee—related action resulting from an employer—
employee dispute. Not later than 30 days after the date of enactment of
this subsection [enacted Aug. 10, 2005], the Director shall modify the
definition of that term to reflect the preceding sentence.

(4) Background check capacity. Not later than October 1, 2005, the
Director shall transmit to the Committee on Commerce, Science, and
Transportation of the Senate and the Committees on Transportation and
Infrastructure and Homeland Security of the House of Representatives a
report on the implementation of fingerprint—based security threat
assessments and the adequacy of fingerprinting locations, personnel, and
resources to accomplish the timely processing of fingerprint—based
security threat assessments for individuals holding commercial driver's
licenses who are applying to renew hazardous materials endorsements.

(5) Report.

(A) In general. Not later than 60 days after the date of enactment of
this subsection [enacted Aug. 10, 2005], the Director shall transmit to the
committees referred to in paragraph (4) a report on the Director's plans to
reduce or eliminate redundant background checks for holders of
hazardous materials endorsements performed under this section.

(B) Contents. The report shall—

(1) include a list of background checks and other security or threat
assessment requirements applicable to transportation workers under
Federal laws for which the Department of Homeland Security is
responsible and the process by which the Secretary of Homeland Security
will determine whether such checks or assessments are equivalent to, or
less stringent than, the background check performed under this section;
and

(i1) provide an analysis of how the Director plans to reduce or
eliminate redundant background checks in a manner that will continue to
ensure the highest level of safety and security.

(h) Commercial motor vehicle operators registered to operate in Mexico
or Canada.

(1) In general. Beginning on the date that is 6 months after the date of
enactment of this subsection [enacted Aug. 10, 2005], a commercial
motor vehicle operator registered to operate in Mexico or Canada shall
not operate a commercial motor vehicle transporting a hazardous material
in commerce in the United States until the operator has undergone a
background records check similar to the background records check
required for commercial motor vehicle operators licensed in the United
States to transport hazardous materials in commerce.

(2) Extension. The Director of the Transportation Security
Administration may extend the deadline established by paragraph (1) for
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a period not to exceed 6 months if the Director determines that such an
extension is necessary.

(3) Commercial motor vehicle defined. In this subsection, the term
“commercial motor vehicle” has the meaning given that term by section
31101 [49 USCS § 31101].*

Sec. 5104. Representation and Tampering
(a) REPRESENTATION. A person may represent, by marking or
otherwise, that—

(1) a package, component of a package, or packaging for transporting
hazardous material is safe, certified, or complies with this chapter [49
USCS §§ 5101 et seq.] only if the package, component of a package, or
packaging meets the requirements of each applicable regulation
prescribed under this chapter [49 USCS §§ 5101 et seq.]; or

(2) hazardous material is present in a package, container, motor
vehicle, rail freight car, aircraft, or vessel only if the material is present.
(b) TAMPERING. No person may alter, remove, destroy, or otherwise
tamper unlawfully with—

(1) a marking, label, placard, or description on a document required
under this chapter [49 USCS §§ 5101 et seq.] or a regulation prescribed
under this chapter [49 USCS §§ 5101 et seq.]; or

(2) a package, component of a package, or packaging, container, motor
vehicle, rail freight car, aircraft, or vessel used to transport hazardous
material.’

Sec. 5105. Transporting Certain Highly Radioactive Material

(a) DEFINITIONS. In this section, “high—level radioactive waste” and
“spent nuclear fuel” have the same meanings given those terms in section
2 of the Nuclear Waste Policy Act of 1982 (42 U.S.C. 10101).

(b) TRANSPORTATION SAFETY STUDY. In consultation with the
Secretary of Energy, the Nuclear Regulatory Commission, potentially
affected States and Indian tribes, representatives of the rail transportation
industry, and shippers of high—level radioactive waste and spent nuclear
fuel, the Secretary shall conduct a study comparing the safety of using
trains operated only to transport high—level radioactive waste and spent
nuclear fuel with the safety of using other methods of rail transportation
for transporting that waste and fuel. The Secretary shall submit to
Congress not later than November 16, 1991, a report on the results of the
study.

(c) SAFE RAIL TRANSPORTATION REGULATIONS. Not later than
November 16, 1992, after considering the results of the study conducted
under subsection (b) of this section, the Secretary shall prescribe
amendments to existing regulations that the Secretary considers
appropriate to provide for the safe rail transportation of high—level
radioactive waste and spent nuclear fuel, including trains operated only
for transporting high—level radioactive waste and spent nuclear fuel.
(d) INSPECTIONS OF MOTOR VEHICLES TRANSPORTING
CERTAIN MATERIAL.

(1) Not later than November 16, 1991, the Secretary shall require by
regulation that before each use of a motor vehicle to transport a
highway-route—controlled quantity of radioactive material in commerce,

4 Added by P.L. 107-56, Title X, § 1012(a)(1), 115 Stat. 396, (2001). Amended by
P.L. 109-59, Title VII, Subtitle A, §§ 7104, 7105, 7126, 119 Stat. 1894, 1909 (2005);
P.L. 110-53, Title XV, Subtitle D, § 1556(a), 121 Stat. 475 (2007); P.L. 110-244, Title IIL,
§302(b), 122 Stat. 1618 (2008).

Amended by P.L. 103-311, Title I, § 117(b), 108 Stat. 1678 (1994); P.L. 103-429,
§ 6(4), 108 Stat. 4378 (1994); P.L. 10959, Title VIL Subtitle A, § 7106, 119 Stat. 1897
(2005).
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the vehicle shall be inspected and certified as complying with this chapter
[49 USCS §§ 5101 et seq.] and applicable United States motor carrier
safety laws and regulations. The Secretary may require that the
inspection be carried out by an authorized United States Government
inspector or according to appropriate State procedures.

(2) The Secretary may allow a person, transporting or causing to be
transported a highway-route—controlled quantity of radioactive material,
to inspect the motor vehicle used to transport the material and to certify
that the vehicle complies with this chapter [49 USCS §§ 5101 et seq.].
The inspector qualification requirements the Secretary prescribes for an
individual inspecting a motor vehicle apply to an individual conducting
an inspection under this paragraph.

Sec. 5106. Handling Criteria
The Secretary may prescribe criteria for handling hazardous material,
including—
(1) a minimum number of personnel;
(2) minimum levels of training and qualifications for personnel;
(3) the kind and frequency of inspections;
(4) equipment for detecting, warning of, and controlling risks
posed by the hazardous material;
(5) specifications for the use of equipment and facilities used in
handling and transporting the hazardous material; and
(6) a system of monitoring safety procedures for transporting the
hazardous material.
Sec. 5107. HAZMAT Employee Training Requirements and Grants
(a) Training requirements. The Secretary shall prescribe by regulation
requirements for training that a hazmat employer must give hazmat
employees of the employer on the safe loading, unloading, handling,
storing, and transporting of hazardous material and emergency
preparedness for responding to an accident or incident involving the
transportation of hazardous material. The regulations—

(1) shall establish the date, as provided by subsection (b) of this
section, by which the training shall be completed; and

(2) may provide for different training for different classes or categories

of hazardous material and hazmat employees.
(b) Beginning and completing training. A hazmat employer shall begin
the training of hazmat employees of the employer not later than 6 months
after the Secretary prescribes the regulations under subsection (a) of this
section. The training shall be completed within a reasonable period of
time after—

(1) 6 months after the regulations are prescribed; or

(2) the date on which an individual is to begin carrying out a duty or

power of a hazmat employee if the individual is employed as a hazmat
employee after the 6—month period.
(c) Certification of training. After completing the training, each hazmat
employer shall certify, with documentation the Secretary may require by
regulation, that the hazmat employees of the employer have received
training and have been tested on appropriate transportation areas of
responsibility, including at least one of the following:

(1) recognizing and understanding the Department of Transportation
hazardous material classification system.

S Amended by P.L. 109-59, Title VII, Subtitle A, §§ 7107, 7126, 119 Stat. 1897, 1909
2005).
{ Amended by P.L. 109-59, Title VIL Subtitle A, § 7126, 119 Stat. 1909 (2005).
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(2) the use and limitations of the Department hazardous material
placarding, labeling, and marking systems.

(3) general handling procedures, loading and unloading techniques, and
strategies to reduce the probability of release or damage during or
incidental to transporting hazardous material.

(4) health, safety, and risk factors associated with hazardous material
and the transportation of hazardous material.

(5) appropriate emergency response and communication procedures for
dealing with an accident or incident involving hazardous material
transportation.

(6) the use of the Department Emergency Response Guidebook and
recognition of its limitations or the use of equivalent documents and
recognition of the limitations of those documents.

(7) applicable hazardous material transportation regulations.

(8) personal protection techniques.

(9) preparing a shipping document for transporting hazardous material.
(d) Coordination of training requirements. In consultation with the
Administrator of the Environmental Protection Agency and the Secretary
of Labor, the Secretary shall ensure that the training requirements
prescribed under this section do not conflict with or duplicate—

(1) the requirements of regulations the Secretary of Labor prescribes
related to hazard communication, and hazardous waste operations, and
emergency response that are contained in part 1910 of title 29, Code of
Federal Regulations; and

(2) the regulations the Agency prescribes related to worker protection
standards for hazardous waste operations that are contained in part 311 of
title 40, Code of Federal Regulations.

(e) Training grants.

(1) In general. Subject to the availability of funds under section 5128(c)
[49 USCS § 5128(c)], the Secretary shall make grants under this
subsection—

(A) for training instructors to train hazmat employees; and
(B) to the extent determined appropriate by the Secretary, for such
instructors to train hazmat employees.

(2) Eligibility. A grant under this subsection shall be made to a
nonprofit hazmat employee organization that demonstrates—

(A) expertise in conducting a training program for hazmat employees;
and

(B) the ability to reach and involve in a training program a target
population of hazmat employees.
(f) Training of certain employees. The Secretary shall ensure that
maintenance—of—way employees and railroad signalmen receive general
awareness and familiarization training and safety training pursuant to
section 172.704 of title 49, Code of Federal Regulations.
(g) Relationship to other laws.

(1) Chapter 35 of title 44 [44 USCS §§ 3501 et seq.] does not apply to
an activity of the Secretary under subsections (a)—(d) of this section.

(2) An action of the Secretary under subsections (a)—(d) of this section
and section 5106 [49 USCS § 5106] is not an exercise, under section
4(b)(1) of the Occupational Safety and Health Act of 1970 (29 U.S.C.
653(b)(1)), of statutory authority to prescribe or enforce standards or
regulations affecting occupational safety or health.
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(h) Existing effort. No grant under subsection (e) shall supplant or
replace existing employer—provided hazardous materials training efforts
or obligations.

Sec. 5108. Registration

(a) Persons required to file.

(1) A person shall file a registration statement with the Secretary under
this subsection if the person is transporting or causing to be transported
in commerce any of the following:

(A) a highway-route—controlled quantity of radioactive material.

(B) more than 25 kilograms of a Division 1.1, 1.2, or 1.3 explosive
material in a motor vehicle, rail car, or transport container.

(C) more than one liter in each package of a hazardous material the
Secretary designates as extremely toxic by inhalation.

(D) hazardous material in a bulk packaging, container, or tank, as
defined by the Secretary, if the bulk packaging, container, or tank has a
capacity of at least 3,500 gallons or more than 468 cubic feet.

(E) a shipment of at least 5,000 pounds (except in a bulk packaging)
of a class of hazardous material for which placarding of a vehicle, rail
car, or freight container is required under regulations prescribed under
this chapter [49 USCS §§ 5101 et seq.].

(2) The Secretary may require any of the following persons to file a
registration statement with the Secretary under this subsection:

(A) a person transporting or causing to be transported hazardous
material in commerce and not required to file a registration statement
under paragraph (1) of this subsection.

(B) a person designing, manufacturing, fabricating, inspecting,
marking, maintaining, reconditioning, repairing, or testing a package,
container, or packaging component that is represented, marked, certified,
or sold as qualified for use in transporting hazardous material in
commerce.

(3) A person required to file a registration statement under this
subsection may transport or cause to be transported, or design,
manufacture, fabricate, inspect, mark, maintain, recondition, repair, or
test a package, container packaging component, or container for use in
transporting, hazardous material, only if the person has a statement on
file as required by this subsection.

(4) The Secretary may waive the filing of a registration statement, or
the payment of a fee, required under this subsection, or both, for any
person not domiciled in the United States who solely offers hazardous
materials for transportation to the United States from a place outside the
United States if the country of which such person is a domiciliary does
not require persons domiciled in the United States who solely offer
hazardous materials for transportation to the foreign country from places
in the United States to file registration statements, or to pay fees, for
making such an offer.

(b) Form, contents, and limitation on filings.

(1) A registration statement under subsection (a) of this section shall be
in the form and contain information the Secretary requires by regulation.
The Secretary may use existing forms of the Department of
Transportation and the Environmental Protection Agency to carry out
this subsection. The statement shall include—

(A) the name and principal place of business of the registrant;

$  Amended by P.L. 103-311, Title L, §§ 106, 119(c)(1)~(3), 108 Stat. 1674, 1680
(1994); P.L. 109-59, Title VIL, Subtitle A, §§ 7108, 7126, 119 Stat. 1897, 1909 (2005).
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(B) a description of each activity the registrant carries out for which
filing a statement under subsection (a) of this section is required; and
(C) each State in which the person carries out any of the activities.

(2) A person carrying out more than one activity, or an activity at more
than one location, for which filing is required only has to file one
registration statement to comply with subsection (a) of this section.

(c) Filing. Each person required to file a registration statement under
subsection (a) shall file the statement in accordance with regulations
prescribed by the Secretary.

(d) Simplifying the registration process. The Secretary may take
necessary action to simplify the registration process under subsections
(a)—(c) of this section and to minimize the number of applications,
documents, and other information a person is required to file under this
chapter [49 USCS §§ 5101 et seq.] and other laws of the United States.
(e) Cooperation with Administrator. The Administrator of the
Environmental Protection Agency shall assist the Secretary in carrying
out subsections (a)—(g)(1) and (h) of this section by providing the
Secretary with information the Secretary requests to carry out the
objectives of subsections (a)—(g)(1) and (h).

(f) Availability of statements. The Secretary shall make a registration
statement filed under subsection (a) of this section available for
inspection by any person for a fee the Secretary establishes. However,
this subsection does not require the release of information described in
section 552(b) of title 5 or otherwise protected by law from disclosure to
the public.

(g) Fees.

(1) The Secretary shall establish, impose, and collect from a person
required to file a registration statement under subsection (a) of this
section a fee necessary to pay for the costs of the Secretary in processing
the statement.

(2) (A) In addition to a fee established under paragraph (1) of this
subsection, the Secretary shall establish and impose by regulation and
collect an annual fee. Subject to subparagraph (B) of this paragraph, the
fee shall be at least $ 250 but not more than $ 3,000 from each person
required to file a registration statement under this section. The Secretary
shall determine the amount of the fee under this paragraph on at least one
of the following:

(1) gross revenue from transporting hazardous material.

(i1) the type of hazardous material transported or caused to be
transported.

(iii) the amount of hazardous material transported or caused to be
transported.

(iv) the number of shipments of hazardous material.

(v) the number of activities that the person carries out for which
filing a registration statement is required under this section.

(vi) the threat to property, individuals, and the environment from an
accident or incident involving the hazardous material transported or
caused to be transported.

(vii) the percentage of gross revenue derived from transporting
hazardous material.

(viii) the amount to be made available to carry out sections
5108(g)(2), 5115, and 5116 of this title [49 USCS §§ 5108(g)(2), 5115,
and 5116].

(ix) other factors the Secretary considers appropriate.
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(B) The Secretary shall adjust the amount being collected under this
paragraph to reflect any unexpended balance in the account established
under section 5116(i) of this title [49 USCS § 5116(i)]. However, the
Secretary is not required to refund any fee collected under this paragraph.

(C) The Secretary shall transfer to the Secretary of the Treasury
amounts the Secretary collects under this paragraph for deposit in the
Hazardous Materials Emergency Preparedness Fund established under
section 5116(i) of this title [49 USCS § 5116(1)].

(3) Fees on exempt persons. Notwithstanding subsection (a)(4), the
Secretary shall impose and collect a fee of $ 25 from a person who is
required to register under this section but who is otherwise exempted by
the Secretary from paying any fee under this section. The fee shall be
used to pay the costs incurred by the Secretary in processing registration
statements filed by such persons.

(h) Maintaining proof of filing and payment of fees. The Secretary may
prescribe regulations requiring a person required to file a registration
statement under subsection (a) of this section to maintain proof of the
filing and payment of fees imposed under subsection (g) of this section.
(i) Relationship to other laws.

(1) Chapter 35 of title 44 [44 USCS §§ 3501 et seq.] does not apply to
an activity of the Secretary under subsections (a)—(g)(1) and (h) of this
section.

)

(A) This section does not apply to an employee of a hazmat
employer.

(B) Subsections (a)—(h) of this section do not apply to a department,
agency, or instrumentality of the United States Government, an authority
of a State or political subdivision of a State, an Indian tribe, or an
employee of a department agency, 1nstn1mentahty, or authority carrying
out official duties.’

Sec. 5109. Motor Carrier Safety Permits

a) REQUIREMENT.—A motor carrier may transport or cause to be
transported by motor vehicle in commerce hazardous material only if the
carrier holds a safety permit the Secretary issues'® under this section
authorizing the transportation and keeps a copy of the permit, or other
proof of its existence, in the vehicle. The Secretary shall issue a permit if
the Secretary finds the carrier is fit, willing, and able—

(1) to provide the transportation to be authorized by the permit;

(2) to comply with this chapter and regulations the Secretary
prescribes to carry out this chapter; and

(3) to comply with applicable United States motor carrier safety
laws and regulations and applicable minimum financial responsibility
laws and regulations.

(b) APPLICABLE TRANSPORTATION.-The Secretary shall
prescribe by regulation the hazardous material and amounts of hazardous
material to which this section applies. However, this section shall apply
at least to transportation by a motor carrier, in amounts the Secretary
establishes, of—

(1) a class A or B explosive;
(2) liquefied natural gas;

®  Amended by P.L. 103311, Title L, §§ 104, 117(a)(3), 119(d)(1), 108 Stat. 1673,
1678, 1680 (1994); P.L. 105-102, § 2(3), L11 Stat. 2204 (1997); B.L. 105-225, § 7(b)(1),
112 Stat. 1511, (1998); P.L. 10959, Title VII, Subtitle A, §§ 7109(a)—(c), (¢), (),
TH4)3), 7126, 119 Stat. 1897, 1898, 1900, 1909 (2005).

Amended by P.L. 109-59, Title VIL Subtitle A, § 7126, 119 Stat. 1909 (2005).
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(3) hazardous material the Secretary designates as extremely toxic
by inhalation; and

(4) a highway-route—controlled quantity of radioactive material,
as defined by the Secretary.

(c) APPLICATIONS.—A motor carrier shall file an application with
the Secretary for a safety permit to provide transportation under this
section. The Secretary may approve any part of the application or deny
the application. The application shall be under oath and contain
information the Secretary requires by regulation.

(d) AMENDMENTS, SUSPENSIONS, AND REVOCATIONS.—

(1) After notice and an opportunity for a hearing, the Secretary
may amend, suspend, or revoke a safety permit, as provided by
procedures prescribed under subsection (e) of this section, when the
Secretary decides the motor carrier is not complying with a
requirement of this chapter, a regulation prescribed under this
chapter, or an applicable United States motor carrier safety law or
regulation or minimum financial responsibility law or regulation.

(2) If the Secretary decides an imminent hazard exists, the
Secretary may amend, suspend, or revoke a permit before scheduling
a hearing.

(e) PROCEDURES.—The Secretary shall prescribe by regulation—

(1) application procedures, including form, content, and fees
necessary to recover the complete cost of carrying out this section;

(2) standards for deciding the duration, terms, and limitations of a
safety permit;

(3) procedures to amend, suspend, or revoke a permit; and

(4) other procedures the Secretary considers appropriate to carry
out this section.

(f) SHIPPER RESPONSIBILITY.-A person offering hazardous
material for motor vehicle transportation in commerce may offer the
material to a motor carrier only if the carrier has a safety permit issued
under this section authorizing the transportation.

(g) CONDITIONS.—A motor carrier may provide transportation
under a safety permit issued under this section only if the carrier
complies with conditions the Secretary finds are required to protect
public safety.

(h) REGULATIONS.-The Secretary shall prescribe regulations
necessary to carry out this section not later than November 16, 1991.

Sec. 5110. Shipping Papers and Disclosure

(a) PROVIDING SHIPPING PAPERS. Each person offering for
transportation in commerce hazardous material to which the shipping
paper requirements of the Secretary apply shall provide to the carrier
providing the transportation a shipping paper that makes the disclosures
the Secretary prescribes in regulations.

(b) KEEPING SHIPPING PAPERS ON THE VEHICLE.

(1) A motor carrier, and the person offering the hazardous material for
transportation if a private motor carrier, shall keep the shipping paper on
the vehicle transporting the material.

(2) Except as provided in paragraph (1) of this subsection, the shipping
paper shall be kept in a location the Secretary specifies in a motor
vehicle, train, vessel, aircraft, or facility until—

(A) the hazardous material no longer is in transportation; or
(B) the documents are made available to a representative of a
department, agency, or instrumentality of the United States Government
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or a State or local authority responding to an accident or incident
involving the motor vehicle, train, vessel, aircraft, or facility.

(c) DISCLOSURE TO EMERGENCY RESPONSE AUTHORITIES.
When an incident involving hazardous material being transported in
commerce occurs, the person transporting the material, immediately on
request of appropriate emergency response authorities, shall disclose to
the authorities information about the material.

(d) RETENTION OF PAPERS.

(1) offerors. The person who provides the shipping paper under this
section shall retain the paper, or an electronic format of it, for a period of
2 years after the date that the shipping paper is provided to the carrier,
with the paper or electronic format to be accessible through the offeror's
principal place of business.

(2) Carriers. The carrier required to keep the shipping paper under this
section, shall retain the paper, or an electronic format of it, for a period of
1 year after the date that the shipping paper is provided to the carrier,
with the paper or electronic format to be accessible through the carrier's
principal place of business.

(3) Availability to government agencies. Any person required to keep a
shipping paper under this subsection shall, upon request, make it
available to a Federal, State, or local government agency at reasonable
times and locations. "'

Sec. 5111. Rail Tank Cars [Repealed] 12
Sec. 5112. Highway Routing of Hazardous Material
(a) Application.

(1) This section applies to a motor vehicle only if the vehicle is
transporting hazardous material in commerce for which placarding of the
vehicle is required under regulations prescribed under this chapter [49
USCS §§ 5101 et seq.]. However, the Secretary by regulation may extend
application of this section or a standard prescribed under subsection (b)
of this section to—

(A) any use of a vehicle under this paragraph to transport any
hazardous material in commerce; and

(B) any motor vehicle used to transport hazardous material in
commerce.

(2) Except as provided by subsection (d) of this section and section
5125(c) of this title [49 USCS § 5125(c)], each State and Indian tribe
may establish, maintain, and enforce—

(A) designations of specific highway routes over which hazardous
material may and may not be transported by motor vehicle; and

(B) limitations and requirements related to highway routing.

(b) Standards for States and Indian tribes.

(1) The Secretary, in consultation with the States, shall prescribe by
regulation standards for States and Indian tribes to use in carrying out
subsection (a) of this section. The standards shall include—

(A) a requirement that a highway routing designation, limitation, or
requirement of a State or Indian tribe shall enhance public safety in the
area subject to the jurisdiction of the State or tribe and in areas of the
United States not subject to the jurisdiction of the State or tribe and
directly affected by the designation, limitation, or requirement;

' Amended by P.L. 103-311, Title I, § 115, 108 Stat. 1678, (1994); P.L. 109-59,
Title VII, Subtitlé A, §§ 7110, 7126, 119 Stat. 1898, 1909, (2005); P.L. 110244, Title III,
§ 302(i), 122 Stat. 1618 (2008).

Repealed by P.L. 10959, Title VIL, Subtitle A, § 7111, 119 Stat. 1899, (2005).
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(B) minimum procedural requirements to ensure public participation
when the State or Indian tribe is establishing a highway routing
designation, limitation, or requirement;

(C) a requirement that, in establishing a highway routing designation,
limitation, or requirement, a State or Indian tribe consult with appropriate
State, local, and tribal officials having jurisdiction over areas of the
United States not subject to the jurisdiction of that State or tribe
establishing the designation, limitation, or requirement and with affected
industries;

(D) a requirement that a highway routing designation, limitation, or
requirement of a State or Indian tribe shall ensure through highway
routing for the transportation of hazardous material between adjacent
areas;

(E) a requirement that a highway routing designation, limitation, or
requirement of one State or Indian tribe affecting the transportation of
hazardous material in another State or tribe may be established,
maintained, and enforced by the State or tribe establishing the
designation, limitation, or requirement only if—

(i) the designation, limitation, or requirement is agreed to by the
other State or tribe within a reasonable period or is approved by the
Secretary under subsection (d) of this section; and

(ii)) the designation, limitation, or requirement is not an
unreasonable burden on commerce;

(F) a requirement that establishing a highway routing designation,
limitation, or requirement of a State or Indian tribe be completed in a
timely way;

(G) a requirement that a highway routing designation, limitation, or
requirement of a State or Indian tribe provide reasonable routes for motor
vehicles transporting hazardous material to reach terminals, facilities for
food, fuel, repairs, and rest, and places to load and unload hazardous
material;

(H) a requirement that a State be responsible—

(i) for ensuring that political subdivisions of the State comply with
standards prescribed under this subsection in establishing, maintaining,
and enforcing a highway routing designation, limitation, or requirement;
and

(i1) for resolving a dispute between political subdivisions; and

(I) a requirement that, in carrying out subsection (a) of this section, a
State or Indian tribe shall consider—

(1) population densities;

(i1) the types of highways;

(iii) the types and amounts of hazardous material;

(iv) emergency response capabilities;

(v) the results of consulting with affected persons;

(vi) exposure and other risk factors;

(vii) terrain considerations;

(viii) the continuity of routes;

(ix) alternative routes;

(x) the effects on commerce;

(xi) delays in transportation; and

(xii) other factors the Secretary considers appropriate.

(2) The Secretary may not assign a specific weight that a State or
Indian tribe shall use when considering the factors under paragraph (1)(I)
of this subsection.
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(c) List of route designations. In coordination with the States, the
Secretary shall update and publish periodically a list of currently
effective hazardous material highway route designations.

(d) Dispute resolution.

(1) The Secretary shall prescribe regulations for resolving a dispute
related to through highway routing or to an agreement with a proposed
highway route designation, limitation, or requirement between or among
States, political subdivisions of different States, or Indian tribes.

(2) A State or Indian tribe involved in a dispute under this subsection
may petition the Secretary to resolve the dispute. The Secretary shall
resolve the dispute not later than one year after receiving the petition.
The resolution shall provide the greatest level of highway safety without
being an unreasonable burden on commerce and shall ensure compliance
with standards prescribed under subsection (b) of this section.

(3) (A) After a petition is filed under this subsection, a civil action
about the subject matter of the dispute may be brought in a court only
after the earlier of—

(i) the day the Secretary issues a final decision; or
(i) the last day of the one—year period beginning on the day the
Secretary receives the petition.

(B) A State or Indian tribe adversely affected by a decision of the
Secretary under this subsection may bring a civil action for judicial
review of the decision in an appropriate district court of the United States
not later than 89 days after the day the decision becomes final.

(e) Relationship to other laws. This section and regulations prescribed
under this section do not affect sections 31111 and 31113 of this title [49
USCS §§ 31111 and 31113] or section 127 of title 23.

(f) Existing radioactive material routing regulations. The Secretary is not
required to amend or again prescribe regulations related to highway
routing designations over which radioactive material may and may not be
transported by motor vehicles, and limitations and requlrements related
to the routing, that were in effect on November 16, 1990."

Sec. 5113. Unsatisfactory Safety Rating

A violation of section 31144(c)(3) [49 USCS § 31144(c)(3)] shall be
considered a violation of this chapter [49 USCS §§ 5101 et seq.], and
shall be subject to the penalties in sections 5123 and 5124 [49 USCS §§
5123 and 5124]."

Sec. 5114. Air Transportation of Ionizing Radiation Material

(a) TRANSPORTING IN AIR COMMERCE.-Material that emits
ionizing radiation spontaneously may be transported on a passenger—
carrying aircraft in air commerce (as defined in section 40102(a) of this
title) only if the material is intended for a use in, or incident to, research
or medical diagnosis or treatment and does not present an unreasonably
hazard to health and safety when being prepared for, and during,
transportation.

(b) PROCEDURES.—The Secretary'” shall prescribe procedures for
monitoring and enforcing regulations prescribed under this section.

(c) NON-APPLICATION.-This section does not apply to material
the Secretary decides does not pose a significant hazard to health or
safety when transported because of its low order of radioactivity.

13 Amended by P.L. 109-59, Title VIL Subtitle A, § 7126, 119 Stat. 1909 (2005).

" Amended by P.L. 105-178, Title IV, § 4009(b), 112 Stat. 407, (1998); P.L. 10959,
Title VIL Subtitle A, § 7112(a), 119 Stat. 1899 (2003).

5" Amended by P.L. 109-59, Title VIL, Subtitle A, § 7126, 119 Stat. 1909 (2005).
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Sec. 5115. Training Curriculum for the Public Sector

(a) IN GENERAL. In coordination with the Director [Administrator] of
the Federal Emergency Management Agency, the Chairman of the
Nuclear Regulatory Commission, the Administrator of the Environmental
Protection Agency, the Secretaries of Labor, Energy, and Health and
Human Services, and the Director of the National Institute of
Environmental Health Sciences, and using existing coordinating
mechanisms of the National Response Team and, for radioactive
material, the Federal Radiological Preparedness Coordinating
Committee, the Secretary of Transportation shall maintain, and update
periodically, a current curriculum of courses necessary to train public
sector emergency response and preparedness teams in matters relating to
the transportation of hazardous material. Only in developing the
curriculum, the Secretary of Transportation shall consult with regional
response teams established under the national contingency plan
established under section 105 of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (42 U.S.C. 9605),
representatives of commissions established under section 301 of the
Emergency Planning and Community Right-To—Know Act of 1986 (42
U.S.C. 11001), persons (including governmental entities) that provide
training for responding to accidents and incidents involving the
transportation of hazardous material, and representatives of persons that
respond to those accidents and incidents.

(b) REQUIREMENTS. The curriculum maintained and updated under
subsection (a) of this section—

(1) shall include—

(A) a recommended course of study to train public sector employees
to respond to an accident or incident involving the transportation of
hazardous material and to plan for those responses;

(B) recommended basic courses and minimum number of hours of
instruction necessary for public sector employees to be able to respond
safely and efficiently to an accident or incident involving the
transportation of hazardous material and to plan those responses; and

(C) appropriate emergency response training and planning programs
for public sector employees developed with Federal financial assistance,
including programs developed with grants made under section 126(g) of
the Superfund Amendments and Reauthorization Act of 1986 (42 U.S.C.
9660a); and

(2) may include recommendations on material appropriate for use in a
recommended basic course described in clause (1)(B) of this subsection.
(c) TRAINING ON COMPLYING WITH LEGAL REQUIREMENTS.
A recommended basic course described in subsection (b)(1)(B) of this
section shall provide the training necessary for public sector employees
to comply with—

(1) regulations related to hazardous waste operations and emergency
response contained in part 1910 of title 29, Code of Federal Regulations,
prescribed by the Secretary of Labor;

(2) regulations related to worker protection standards for hazardous
waste operations contained in part 311 of title 40, Code of Federal
Regulations, prescribed by the Administrator; and

(3) standards related to emergency response training prescribed by the
National Fire Protection Association and such other voluntary consensus
standard—setting organizations as the Secretary of Transportation
determines appropriate.


http://www.lexis.com/research/buttonTFLink?_m=8f7815bb07b60b0f4f649522c4f4757c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b49%20USCS%20%a7%205115%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=2&_butInline=1&_butinfo=42%20USC%209605&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVtz-zSkAb&_md5=c7fcd24ea78ead8a2e0b4de4871ae9be
http://www.lexis.com/research/buttonTFLink?_m=8f7815bb07b60b0f4f649522c4f4757c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b49%20USCS%20%a7%205115%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=3&_butInline=1&_butinfo=42%20USC%2011001&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVtz-zSkAb&_md5=a911f33544259d594bf014048ccaca04
http://www.lexis.com/research/buttonTFLink?_m=8f7815bb07b60b0f4f649522c4f4757c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b49%20USCS%20%a7%205115%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=3&_butInline=1&_butinfo=42%20USC%2011001&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVtz-zSkAb&_md5=a911f33544259d594bf014048ccaca04
http://www.lexis.com/research/buttonTFLink?_m=8f7815bb07b60b0f4f649522c4f4757c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b49%20USCS%20%a7%205115%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=4&_butInline=1&_butinfo=42%20USC%209660A&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVtz-zSkAb&_md5=f03094eccb22f36585c70cfd50bd9e03
http://www.lexis.com/research/buttonTFLink?_m=8f7815bb07b60b0f4f649522c4f4757c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b49%20USCS%20%a7%205115%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=4&_butInline=1&_butinfo=42%20USC%209660A&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVtz-zSkAb&_md5=f03094eccb22f36585c70cfd50bd9e03

49 USC 5116.

554 Haz. Mat. Trans. Uniform Safety Act (P.L. 101-615)

(d) DISTRIBUTION AND PUBLICATION. With the National
Response Team—

(1) the Secretary shall distribute the curriculum and any updates to the
curriculum to the regional response teams and all committees and
commissions established under section 301 of the Emergency Planning
and Community Right-To—Know Act of 1986 (42 U.S.C. 11001); and

(2) the Secretary may publish and distribute a list of programs and
courses maintained and updated under this section and of any programs
utilizing such courses.

Sec. 5116. Planning and Training Grants, Monitoring, and Review
(a) Planning grants.

(1) The Secretary shall make grants to States and Indian tribes—

(A) to develop, improve, and carry out emergency plans under the
Emergency Planning and Community Right-To—Know Act of 1986 (42
U.S.C. 11001 et seq.), including ascertaining flow patterns of hazardous
material on lands under the jurisdiction of a State or Indian tribe, and
between lands under the jurisdiction of a State or Indian tribe and lands
of another State or Indian tribe; and

(B) to decide on the need for a regional hazardous material
emergency response team.

(2) The Secretary may make a grant to a State or Indian tribe under
paragraph (1) of this subsection in a fiscal year only if —

(A) the State or Indian tribe certifies that the total amount the State or
Indian tribe expends (except amounts of the United States Government)
to develop, improve, and carry out emergency plans under the Act [42
USCS §§ 11001 et seq.] will at least equal the average level of
expenditure for the last 5 fiscal years; and

(B) the State agrees to make available at least 75 percent of the
amount of the grant under paragraph (1) of this subsection in the fiscal
year to local emergency planning committees established under section
301(c) of the Act (42 U.S.C. 11001(c)) to develop emergency plans
under the Act [42 USCS §§ 11001 et seq.].

(3) A State or Indian tribe receiving a grant under this subsection shall
ensure that planning under the grant is coordinated with emergency
planning conducted by adjacent States and Indian tribes.

(b) Training grants.

(1) The Secretary shall make grants to States and Indian tribes to train
public sector employees to respond to accidents and incidents involving
hazardous material.

(2) The Secretary may make a grant under paragraph (1) of this
subsection in a fiscal year—

(A) to a State or Indian tribe only if the State or tribe certifies that the
total amount the State or tribe expends (except amounts of the
Government) to train public sector employees to respond to an accident
or incident involving hazardous material will at least equal the average
level of expenditure for the last 5 fiscal years;

(B) to a State or Indian tribe only if the State or tribe makes an
agreement with the Secretary that the State or tribe will use in that fiscal
year, for training public sector employees to respond to an accident or
incident involving hazardous material—

(1) a course developed or identified under section 5115 of this title
[49 USCS § 5115]; or

16 Amended by P.L. 103-429, § 6(5), 108 Stat. 4378 (1994); P.L. 109-59, Title VIL,
Subtitle A, §§ 7113, 7126, 119 Stat. 1899, 1909 (2005).
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(i1) another course the Secretary decides is consistent with the

objectives of this section; and

(C) to a State only if the State agrees to make available at least 75
percent of the amount of the grant under paragraph (1) of this subsection
in the fiscal year for training public sector employees a political
subdivision of the State employs or uses.

(3) A grant under this subsection may be used—

(A) to pay—

(i) the tuition costs of public sector employees being trained;

(ii) travel expenses of those employees to and from the training
facility;

(iii) room and board of those employees when at the training
facility; and

(iv) travel expenses of individuals providing the training;

(B) by the State, political subdivision, or Indian tribe to provide the
training; and

(C) to make an agreement the Secretary approves authorizing a
person (including an authority of a State or political subdivision of a
State or Indian tribe) to provide the training—

(i) if the agreement allows the Secretary and the State or tribe to
conduct random examinations, inspections, and audits of the training
without prior notice; and

(i) if the State or tribe conducts at least one on—site observation of
the training each year.

(4) The Secretary shall allocate amounts made available for grants
under this subsection for a fiscal year among eligible States and Indian
tribes based on the needs of the States and tribes for emergency response
training. In making a decision about those needs, the Secretary shall
consider—

(A) the number of hazardous material facilities in the State or on land
under the jurisdiction of the tribe;

(B) the types and amounts of hazardous material transported in the
State or on that land;

(C) whether the State or tribe imposes and collects a fee on
transporting hazardous material;

(D) whether the fee is used only to carry out a purpose related to
transporting hazardous material; and

(E) other factors the Secretary decides are appropriate to carry out
this subsection.
(c) Compliance with certain law. The Secretary may make a grant to a
State under this section in a fiscal year only if the State certifies that the
State complies with sections 301 and 303 of the Emergency Planning and
Community Right-To—Know Act of 1986 (42 U.S.C. 11001, 11003).
(d) Applications. A State or Indian tribe interested in receiving a grant
under this section shall submit an application to the Secretary. The
application must be submitted at the time, and contain information, the
Secretary requires by regulation to carry out the objectives of this
section.
(e) Government's share of costs. A grant under this section is for 80
percent of the cost the State or Indian tribe incurs in the fiscal year to
carry out the activity for which the grant is made. Amounts of the State
or tribe under subsections (a)(2)(A) and (b)(2)(A) of this section are not
part of the non—Government share under this subsection.
(f) Monitoring and technical assistance. In coordination with the
Secretaries of Transportation and Energy, Administrator of the
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Environmental Protection Agency, and Director of the National Institute
of Environmental Health Sciences, the Director [Administrator] of the
Federal Emergency Management Agency shall monitor public sector
emergency response planning and training for an accident or incident
involving hazardous material. Considering the results of the monitoring,
the Secretaries, Administrator, and Directors each shall provide technical
assistance to a State, political subdivision of a State, or Indian tribe for
carrying out emergency response training and planning for an accident or
incident involving hazardous material and shall coordinate the assistance
using the existing coordinating mechanisms of the National Response
Team and, for radioactive material, the Federal Radiological
Preparedness Coordinating Committee.

(g) Delegation of authority. To minimize administrative costs and to
coordinate Federal financial assistance for emergency response training
and planning, the Secretary may delegate to the Directors of the Federal
Emergency Management Agency and National Institute of
Environmental Health Sciences [ Administrator of the Federal Emergency
Management Agency, Director of the National Institute of Environmental
Health Sciences], Chairman of the Nuclear Regulatory Commission,
Administrator of the Environmental Protection Agency, and Secretaries
of Labor and Energy any of the following:

(1) authority to receive applications for grants under this section.

(2) authority to review applications for technical compliance with this
section.

(3) authority to review applications to recommend approval or
disapproval.

(4) any other ministerial duty associated with grants under this section.

(h) Minimizing duplication of effort and expenses. The Secretaries of
Transportation, Labor, and Energy, Directors of the Federal Emergency
Management Agency and National Institute of Environmental Health
Sciences [Administrator of the Federal Emergency Management Agency,
Director of the National Institute of Environmental Health Sciences],
Chairman of the Nuclear Regulatory Commission, and Administrator of
the Environmental Protection Agency shall review periodically, with the
head of each department, agency, or instrumentality of the Government,
all emergency response and preparedness training programs of that
department, agency, or instrumentality to minimize duplication of effort
and expense of the department, agency, or instrumentality in carrying out
the programs and shall take necessary action to minimize duplication.
(1) Annual registration fee account and its uses. The Secretary of the
Treasury shall establish an account in the Treasury (to be known as the
“Hazardous Materials Emergency Preparedness Fund”) into which the
Secretary of the Treasury shall deposit amounts the Secretary of
Transportation transfers to the Secretary of the Treasury under section
5108(2)(2)(C) of this title [49 USCS § 5108(g)(2)(C)]. Without further
appropriation, amounts in the account are available—

(1) to make grants under this section;

(2) to monitor and provide technical assistance under subsection (f) of
this section;

(3) to publish and distribute an emergency response guide; and

(4) to pay administrative costs of carrying out this section and sections
5108(g)(2) and 5115 of this title [49 USCS §§ 5108(g)(2) and 5115],
except that not more than 2 percent of the amounts made available from
the account in a fiscal year may be used to pay those costs.

(j) Supplemental training grants.
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(1) In order to further the purposes of subsection (b), the Secretary
shall, subject to the availability of funds, make grants to national
nonprofit employee organizations engaged solely in fighting fires for the
purpose of training instructors to conduct hazardous materials response
training programs for individuals with statutory responsibility to respond
to hazardous materials accidents and incidents.

(2) For the purposes of this subsection the Secretary, after consultation
with interested organizations, shall—

(A) identify regions or locations in which fire departments or other
organizations which provide emergency response to hazardous materials
transportation accidents and incidents are in need of hazardous materials
training; and

(B) prioritize such needs and develop a means for identifying
additional specific training needs.

(3) Funds granted to an organization under this subsection shall only be
used—

(A) to train instructors to conduct hazardous materials response
training programs;

(B) to purchase training equipment used exclusively to train
instructors to conduct such training programs; and

(C) to disseminate such information and materials as are necessary
for the conduct of such training programs.

(4) The Secretary may only make a grant to an organization under this
subsection in a fiscal year if the organization enters into an agreement
with the Secretary to train instructors to conduct hazardous materials
response training programs in such fiscal year that will use—

(A) a course or courses developed or identified under section 5115 of
this title [49 USCS § 5115]; or

(B) other courses which the Secretary determines are consistent with
the objectives of this subsection;

for training individuals with statutory responsibility to respond to
accidents and incidents involving hazardous materials. Such agreement
also shall provide that training courses shall be open to all such
individuals on a nondiscriminatory basis.

(5) The Secretary may impose such additional terms and conditions on

grants to be made under this subsection as the Secretary determines are
necessary to protect the interests of the United States and to carry out the
objectives of this subsection.
(k) Reports. The Secretary shall submit annually to the Committee on
Transportation and Infrastructure of the House of Representatives and the
Committee on Commerce, Science, and Transportation of the Senate and
make available to the public information on the allocation and uses of the
planning grants allocated under subsection (a), training grants under
subsection (b), and grants under subsection (j) of this section and under
section 5107 [49 USCS § 5107]. The report shall identify the ultimate
recipients of training grants and include a detailed accounting of all grant
expenditures by grant recipients, the number of persons trained under the
grant programs, and an evaluation of the efficacy of training programs
carried out.

7 Amended by P.L. 103-311, Title I, §§ 105, 119(a), (d)(2), (3), 108 Stat. 1673, 1679,
1680 (1994); P.L. 103-429, § 7(c), 108 Stat. 4389 (1994); P.L. 104-287, §§ 5(8), 6(b),
110 Stat. 3389, 3398 (1996); P.L. 10959, Title VIL, Subtitle A, §§ 7114(a)~(d)(2), (c),
7126, 119 Stat. 1900, 1909 (2005).
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Sec. 5117. Special Permits and Exclusions
(a) Authority to issue special permits.

(1) As provided under procedures prescribed by regulation, the
Secretary may issue, modify, or terminate a special permit authorizing a
variance from this chapter [49 USCS §§ 5101 et seq.] or a regulation
prescribed under section 5103(b), 5104, 5110, or 5112 of this title [49
USCS § 5103(b), 5104, 5110, or 5112] to a person performing a function
regulated by the Secretary under section 5103(b)(1) [49 USCS §
5103(b)(1)] in a way that achieves a safety level—

(A) at least equal to the safety level required under this chapter [49
USCS §§ 5101 et seq.]; or

(B) consistent with the public interest and this chapter [49 USCS §§
5101 et seq.], if a required safety level does not exist.

(2) A special permit issued under this section shall be effective for an
initial period of not more than 2 years and may be renewed by the
Secretary upon application for successive periods of not more than 4
years each or, in the case of a special permit relating to section 5112 [49
USCS § 5112], for an additional period of not more than 2 years.

(b) Applications. When applying for a special permit or renewal of a
special permit under this section, the person must provide a safety
analysis prescribed by the Secretary that justifies the special permit. The
Secretary shall publish in the Federal Register notice that an application
for a special permit has been filed and shall give the public an
opportunity to inspect the safety analysis and comment on the
application. This subsection does not require the release of information
protected by law from public disclosure.

(c) Applications to be dealt with promptly. The Secretary shall issue or
renew the special permit for which an application was filed or deny such
issuance or renewal within 180 days after the first day of the month
following the date of the filing of such application, or the Secretary shall
publish a statement in the Federal Register of the reason why the
Secretary's decision on the special permit is delayed, along with an
estimate of the additional time necessary before the decision is made.

(d) Exclusions.

(1) The Secretary shall exclude, in any part, from this chapter [49
USCS §§ 5101 et seq.] and regulations prescribed under this chapter [49
USCS §§ 5101 et seq.]—

(A) a public vessel (as defined in section 2101 of title 46);

(B) a vessel exempted under section 3702 of title 46 from chapter 37
of title 46 [46 USCS §§ 3701 et seq.]; and

(C) a vessel to the extent it is regulated under the Ports and
Waterways Safety Act of 1972 (33 U.S.C. 1221 et seq.).

(2) This chapter [49 USCS §§ 5101 et seq.] and regulations prescribed
under this chapter [49 USCS §§ 5101 et seq.] do not prohibit—

(A) or regulate transportation of a firearm (as defined in section 232
of title 18), or ammunition for a firearm, by an individual for personal
use; or

(B) transportation of a firearm or ammunition in commerce.

(e) Limitation on authority. Unless the Secretary decides that an
emergency exists, a special permit or renewal granted under this section
is the only way a person subject to this chapter [49 USCS §§ 5101 et
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seq.] may be granted a variance from this chapter [49 USCS §§ 5101 et
seq.].

Sec. 5118. Inspectors [Repealed] "’

Sec. 5119. Uniform Forms and Procedures

(a) ESTABLISHMENT OF WORKING GROUP. The Secretary shall
establish a working group of State and local government officials,
including representatives of the National Governors' Association, the
National Association of Counties, the National League of Cities, the
United States Conference of Mayors, the National Conference of State
Legislatures, and the Alliance for Uniform Hazmat Transportation
Procedures.

(b) PURPOSE OF WORKING GROUP. The purpose of the working
group shall be to develop uniform forms and procedures for a State to
register, and to issue permits to, persons that transport, or cause to be
transported, hazardous material by motor vehicle in the State.

(c) LIMITATION ON WORKING GROUP. The working group may not
propose to define or limit the amount of a fee a State may impose or
collect.

(d) PROCEDURE. The Secretary shall develop a procedure for the
working group to employ in developing recommendations for the
Secretary to harmonize existing State registration and permit laws and
regulations relating to the transportation of hazardous materials, with
special attention paid to each State's unique safety concerns and interest
in maintaining strong hazmat safety standards.

(¢) REPORT OF WORKING GROUP. Not later than 18 months after the
date of enactment of this subsection [enacted Aug. 10, 2005], the
working group shall transmit to the Secretary a report containing
recommendations for establishing uniform forms and procedures
described in subsection (b).

(f) REGULATIONS. Not later than 18 months after the date the working
group's report is delivered to the Secretary, the Secretary shall issue
regulations to carry out such recommendations of the working group as
the Secretary considers appropriate. In developing such regulations, the
Secretary shall consider the State needs associated with the transition to
and implementation of a uniform forms and procedures program.

(g) LIMITATION ON STATUTORY CONSTRUCTION. Nothing in
this section shall be construed as prohibiting a State from voluntarily
participating in a program of uniform forms and procedures until such
time as the Secretary issues regulations under subsection (f).>

Sec. 5120. International Uniformity of Standards and Requirements
(a) PARTICIPATION IN INTERNATIONAL FORUMS. Subject to
guidance and direction from the Secretary of State, the Secretary of
Transportation shall participate in international forums that establish or
recommend mandatory standards and requirements for transporting
hazardous material in international commerce.

(b) CONSULTATION. The Secretary may consult with interested
authorities to ensure that, to the extent practicable, regulations the
Secretary prescribes under sections 5103(b), 5104, 5110, and 5112 of this
title [49 USCS §§ 5103(b), 5104, 5110, and 5112] are consistent with

8 Amended by P.L. 103-311, Title I, § 120(a), 108 Stat. 1680 (1994); P.L. 109-59,
Title VIL Subtitlé A, §§ 7115(a)(1), (b)—(2), 7126, 119 Stat. 1901, 1909 (2005).

9" Repealed by P.L. 10959, Title VII, Subtitle A, § 7115(h), 119 Stat. 1901 (2005).
2 Amended by P.L. 104287, § 5(9), 110 Stat. 3389 (1996); P.L. 109-59, Title VIL,
Subtitle A, § 7116, 119 Stat. 1901 (2005).
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standards and requirements related to transporting hazardous material
that international authorities adopt.
(c) DIFFERENCES WITH INTERNATIONAL STANDARDS AND
REQUIREMENTS. This section—

(1) does not require the Secretary to prescribe a standard or
requirement identical to a standard or requirement adopted by an
international authority if the Secretary decides the standard or
requirement is unnecessary or unsafe; and

(2) does not prohibit the Secretary from prescribing a safety standard or
requirement more stringent than a standard or requirement adopted by an
international authority if the Secretary decides the standard or
requirement is necessary in the public interest.

Sec. 5121. Administrative

(a) GENERAL AUTHORITY. To carry out this chapter [49 USCS §§
5101 et seq.], the Secretary may investigate, conduct tests, make reports,
issue subpenas, conduct hearings, require the production of records and
property, take depositions, and conduct research, development,
demonstration, and training activities. Except as provided in subsections
(c) and (d), after notice and an opportunity for a hearing, the Secretary
may issue an order requiring compliance with this chapter [49 USCS §§
5101 et seq.] or a regulation prescribed, or an order, special permit, or
approval issued, under this chapter [49 USCS §§ 5101 et seq.].

(b) RECORDS, REPORTS, AND INFORMATION. A person subject to
this chapter [49 USCS §§ 5101 et seq.] shall—

(1) maintain records and property, make reports, and provide
information the Secretary by regulation or order requires; and

(2) make the records, property, reports, and information available for
inspection when the Secretary undertakes an investigation or makes a
request.

(c) INSPECTIONS AND INVESTIGATIONS.

(1) In general. A designated officer, employee, or agent of the
Secretary—

(A) may inspect and investigate, at a reasonable time and in a
reasonable manner, records and property relating to a function described
in section 5103(b)(1) [49 USCS § 5103(b)(1)];

(B) except in the case of packaging immediately adjacent to its
hazardous material contents, may gain access to, open, and examine a
package offered for, or in, transportation when the officer, employee, or
agent has an objectively reasonable and articulable belief that the
package may contain a hazardous material;

(C) may remove from transportation a package or related packages in
a shipment offered for or in transportation for which—

(1) such officer, employee, or agent has an objectively reasonable
and articulable belief that the package may pose an imminent hazard; and

(i1) such officer, employee, or agent contemporaneously documents
such belief in accordance with procedures set forth in guidance or
regulations prescribed under subsection (e);

(D) may gather information from the offeror, carrier, packaging
manufacturer or tester, or other person responsible for the package, to
ascertain the nature and hazards of the contents of the package;

(E) as necessary, under terms and conditions specified by the
Secretary, may order the offeror, carrier, packaging manufacturer or

2 Amended by P.L. 109-59, Title VIL, Subtitle A, §§ 7117, 7126, 119 Stat. 1902, 1909
(2005).
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tester, or other person responsible for the package to have the package
transported to, opened, and the contents examined and analyzed, at a
facility appropriate for the conduct of such examination and analysis; and

(F) when safety might otherwise be compromised, may authorize
properly qualified personnel to assist in the activities conducted under
this subsection.

(2) Display of credentials. An officer, employee, or agent acting under
this subsection shall display proper credentials when requested.

(3) Safe resumption of transportation. In instances when, as a result of
an inspection or investigation under this subsection, an imminent hazard
is not found to exist, the Secretary, in accordance with procedures set
forth in regulations prescribed under subsection (e), shall assist—

(A) in the safe and prompt resumption of transportation of the
package concerned; or

(B) in any case in which the hazardous material being transported is
perishable, in the safe and expeditious resumption of transportation of the
perishable hazardous material.
(d) EMERGENCY ORDERS.

(1) In general. If, upon inspection, investigation, testing, or research,
the Secretary determines that a violation of a provision of this chapter [49
USCS §§ 5101 et seq.], or a regulation prescribed under this chapter [49
USCS §§ 5101 et seq.], or an unsafe condition or practice, constitutes or
is causing an imminent hazard, the Secretary may issue or impose
emergency restrictions, prohibitions, recalls, or out-of-service orders,
without notice or an opportunity for a hearing, but only to the extent
necessary to abate the imminent hazard.

(2) Written orders. The action of the Secretary under paragraph (1)
shall be in a written emergency order that—

(A) describes the violation, condition, or practice that constitutes or is
causing the imminent hazard;

(B) states the restrictions, prohibitions, recalls, or out—of-service
orders issued or imposed; and

(C) describes the standards and procedures for obtaining relief from
the order.

(3) Opportunity for review. After taking action under paragraph (1), the
Secretary shall provide for review of the action under section 554 of title
5[5 USCS § 554] if a petition for review is filed within 20 calendar days
of the date of issuance of the order for the action.

(4) Expiration of effectiveness of order. If a petition for review of an
action is filed under paragraph (3) and the review under that paragraph is
not completed by the end of the 30—day period beginning on the date the
petition is filed, the action shall cease to be effective at the end of such
period unless the Secretary determines, in writing, that the imminent
hazard providing a basis for the action continues to exist.

(5) Out—of-service order defined. In this subsection, the term “out—of—
service order” means a requirement that an aircraft, vessel, motor vehicle,
train, railcar, locomotive, other vehicle, transport unit, transport vehicle,
freight container, potable tank, or other package not be moved until
specified conditions have been met.

(e) REGULATIONS.

(1) Temporary regulations. Not later than 60 days after the date of
enactment of the Hazardous Materials Transportation Safety and Security
Reauthorization Act of 2005 [enacted Aug. 10, 2005], the Secretary shall
issue temporary regulations to carry out subsections (c) and (d). The
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temporary regulations shall expire on the date of issuance of the
regulations under paragraph (2).

(2) Final regulations. Not later than 1 year after such date of enactment,
the Secretary shall issue regulations to carry out subsections (c¢) and (d)
in accordance with subchapter II of chapter 5 of title 5 [S USCS §§ 551 et

seq.].
(f) FACILITY, STAFF, AND REPORTING SYSTEM ON RISKS,
EMERGENCIES, AND ACTIONS.

(1) The Secretary shall—

(A) maintain a facility and technical staff sufficient to provide, within
the United States Government, the capability of evaluating a risk related
to the transportation of hazardous material and material alleged to be
hazardous;

(B) maintain a central reporting system and information center
capable of providing information and advice to law enforcement and
firefighting personnel, other interested individuals, and officers and
employees of the Government and State and local governments on
meeting an emergency related to the transportation of hazardous material;
and

(C) conduct a continuous review on all aspects of transporting
hazardous material to decide on and take appropriate actions to ensure
safe transportation of hazardous material.

(2) Paragraph (1) of this subsection does not prevent the Secretary from

making a contract with a private entity for use of a supplemental
reporting system and information center operated and maintained by the
contractor.
(g) GRANTS AND COOPERATIVE AGREEMENTS. The Secretary
may enter into grants and cooperative agreements with a person, agency,
or instrumentality of the United States, a unit of State or local
government, an Indian tribe, a foreign government (in coordination with
the Department of State), an educational institution, or other appropriate
entity—

(1) to expand risk assessment and emergency response capabilities with
respect to the security of transportation of hazardous material;

(2) to enhance emergency communications capacity as determined
necessary by the Secretary, including the use of integrated, interoperable
emergency communications  technologies  where  appropriate;

(3) to conduct research, development, demonstration, risk assessment,
and emergency response planning and training activities; or

(4) to otherwise carry out this chapter [49 USCS §§ 5101 et seq.].
(h) REPORT. The Secretary shall, once every 2 years, prepare and
transmit to the Committee on Transportation and Infrastructure of the
House of Representatives and the Committee on Commerce, Science, and
Transportation of the Senate a comprehensive report on the transportation
of hazardous materials during the preceding 2 calendar years. The report
shall include—

(1) a statistical compilation of accidents and casualties related to the
transportation of hazardous material;

(2) a list and summary of applicable Government regulations, criteria,
orders, and special permits;

(3) a summary of the basis for each special permit;

(4) an evaluation of the effectiveness of enforcement activities relating
to a function regulated by the Secretary under section 5103(b)(1) [49
USCS § 5103(b)(1)] and the degree of voluntary compliance with
regulations;
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(5) a summary of outstanding problems in carrying out this chapter [49
USCS §§ 5101 et seq.] in order of priority; and

(6) recommendations for appropriate legislation.*

Sec. 5122. Enforcement

(a) GENERAL. At the request of the Secretary, the Attorney General
may bring a civil action in an appropriate district court of the United
States to enforce this chapter [49 USCS §§ 5101 et seq.] or a regulation
prescribed or order, special permit, or approval issued under this chapter
[49 USCS §§ 5101 et seq.]. The court may award appropriate relief,
including a temporary or permanent injunction, punitive damages, and
assessment of civil penalties considering the same penalty amounts and
factors as prescribed for the Secretary in an administrative case under
section 5123 [49 USCS § 5123].

(b) IMMINENT HAZARDS.

(1) If the Secretary has reason to believe that an imminent hazard
exists, the Secretary may bring a civil action in an appropriate district
court of the United States—

(A) to suspend or restrict the transportation of the hazardous material
responsible for the hazard; or
(B) to eliminate or mitigate the hazard.

(2) On request of the Secretary, the Attorney General shall bring an
action under paragraph (1) of this subsection.
(c) WITHHOLDING OF CLEARANCE.

(1) If any owner, operator, or individual in charge of a vessel is liable
for a civil penalty under section 5123 of this title [49 USCS § 5123] or
for a fine under section 5124 of this title [49 USCS § 5124], or if
reasonable cause exists to believe that such owner, operator, or individual
in charge may be subject to such a civil penalty or fine, the Secretary of
Homeland Security, upon the request of the Secretary, shall with respect
to such vessel refuse or revoke any clearance required by section 60105
of'title 46.

(2) Clearance refused or revoked under this subsection may be granted
upon the filing of a bond or other surety satisfactory to the Secretary.?
Sec. 5123. Civil Penalty
(a) PENALTY.

(1) A person that knowingly violates this chapter [49 USCS §§ 5101 et
seq.] or a regulation, order, special permit, or approval issued under this
chapter [49 USCS §§ 5101 et seq.] is liable to the United States
Government for a civil penalty of at least $§ 250 but not more than $
50,000 for each violation. A person acts knowingly when—

(A) the person has actual knowledge of the facts giving rise to the
violation; or

(B) a reasonable person acting in the circumstances and exercising
reasonable care would have that knowledge.

(2) If the Secretary finds that a violation under paragraph (1) results in
death, serious illness, or severe injury to any person or substantial
destruction of property, the Secretary may increase the amount of the
civil penalty for such violation to not more than $ 100,000.

2 Amended by P.L. 103-311, Title I, §§ 108, 117(a)(2), 108 Stat. 1674, 1678 (1994);
P.L. 109-59, Title VIL, Subtitle A, §§ 7118, 7126, 119 Stat. 1902, 1909 (2005); P.L. 110~
244, Title 11, § 302(e), 122 Stat. 1618 (2008).

% Amended by P.L. 104-324, Title IIL, § 312(a), 110 Stat. 3920 (1996); P.L. 109-59,
Title VIL Subtitlé A, §§ 7119, 7126, 119 Stat. 1905, 1909 (2005); P.L. 109-304, § 17(h)(1),
120 Stat. 1709 (2006).
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(3) If the violation is related to training, paragraph (1) shall be applied
by substituting “$ 450" for “$ 250”.

(4) A separate violation occurs for each day the violation, committed
by a person that transports or causes to be transported hazardous
material, continues.

(b) HEARING REQUIREMENT. The Secretary may find that a person
has violated this chapter [49 USCS §§ 5101 et seq.] or a regulation
prescribed or order, special permit, or approval issued under this chapter
[49 USCS §§ 5101 et seq.] only after notice and an opportunity for a
hearing. The Secretary shall impose a penalty under this section by
giving the person written notice of the amount of the penalty.

(c) PENALTY CONSIDERATIONS. In determining the amount of a
civil penalty under this section, the Secretary shall consider—

(1) the nature, circumstances, extent, and gravity of the violation;

(2) with respect to the violator, the degree of culpability, any history of
prior violations, the ability to pay, and any effect on the ability to
continue to do business; and

(3) other matters that justice requires.

(d) CIVIL ACTIONS TO COLLECT. The Attorney General may bring a
civil action in an appropriate district court of the United States to collect
a civil penalty under this section and any accrued interest on the civil
penalty as calculated in accordance with section 1005 of the Oil Pollution
Act of 1990 (33 U.S.C. 2705). In the civil action, the amount and
appropriateness of the civil penalty shall not be subject to review.
(e) COMPROMISE. The Secretary may compromise the amount of a
civil penalty imposed under this section before referral to the Attorney
General.

(f) SETOFF. The Government may deduct the amount of a civil penalty
imposed or compromised under this section from amounts it owes the
person liable for the penalty.

(g) DEPOSITING AMOUNTS COLLECTED. Amounts collected under
this section shall be deposited in the Treasury as miscellaneous
receipts.?

Sec. 5124. Criminal Penalty

(a) IN GENERAL. A person knowingly violating section 5104(b) [49
USCS § 5104(b)] or willfully or recklessly violating this chapter [49
USCS §§ 5101 et seq.] or a regulation, order, special permit, or approval
issued under this chapter [49 USCS §§ 5101 et seq.] shall be fined under
title 18, imprisoned for not more than 5 years, or both; except that the
maximum amount of imprisonment shall be 10 years in any case in
which the violation involves the release of a hazardous material that
results in death or bodily injury to any person.

(b) KNOWING VIOLATIONS. For purposes of this section—

(1) a person acts knowingly when—

(A) the person has actual knowledge of the facts giving rise to the
violation; or

(B) a reasonable person acting in the circumstances and exercising
reasonable care would have that knowledge; and

(2) knowledge of the existence of a statutory provision, or a regulation
or a requirement required by the Secretary, is not an element of an
offense under this section.

2 Amended by P.L. 10959, Title VIL, Subtitle A, §§ 7120(a)—(c), 7126, 119 Stat. 1905,
1909 (2005).
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(c) WILLFUL VIOLATIONS. For purposes of this section, a person acts
willfully when—

(1) the person has knowledge of the facts giving rise to the violation;
and

(2) the person has knowledge that the conduct was unlawful.
(d) RECKLESS VIOLATIONS. For purposes of this section, a person
acts recklessly when the person displays a deliberate indifference or
conscious disregard to the consequences of that person's conduct.?

Sec. 5125. Preemption

(a) GENERAL. Except as provided in subsections (b), (c), and (e) of this
section and unless authorized by another law of the United States, a
requirement of a State, political subdivision of a State, or Indian tribe is
preempted if—

(1) complying with a requirement of the State, political subdivision, or
tribe and a requirement of this chapter [49 USCS §§ 5101 et seq.], a
regulation prescribed under this chapter [49 USCS §§ 5101 et seq.], or a
hazardous materials transportation security regulation or directive issued
by the Secretary of Homeland Security is not possible; or

(2) the requirement of the State, political subdivision, or tribe, as
applied or enforced, is an obstacle to accomplishing and carrying out this
chapter [49 USCS §§ 5101 et seq.], a regulation prescribed under this
chapter [49 USCS §§ 5101 et seq.], or a hazardous materials
transportation security regulation or directive issued by the Secretary of
Homeland Security.

(b) SUBSTANTIVE DIFFERENCES.

(1) Except as provided in subsection (c) of this section and unless
authorized by another law of the United States, a law, regulation, order,
or other requirement of a State, political subdivision of a State, or Indian
tribe about any of the following subjects, that is not substantively the
same as a provision of this chapter [49 USCS §§ 5101 et seq.], a
regulation prescribed under this chapter [49 USCS §§ 5101 et seq.], or a
hazardous materials transportation security regulation or directive issued
by the Secretary of Homeland Security, is preempted:

(A) the designation, description, and classification of hazardous
material.

(B) the packing, repacking, handling, labeling, marking, and
placarding of hazardous material.

(C) the preparation, execution, and use of shipping documents related
to hazardous material and requirements related to the number, contents,
and placement of those documents.

(D) the written notification, recording, and reporting of the
unintentional release in transportation of hazardous material.

(E) the designing, manufacturing, fabricating, inspecting, marking,
maintaining, reconditioning, repairing, or testing a package, container, or
packaging component that is represented, marked, certified, or sold as
qualified for use in transporting hazardous material in commerce.

(2) If the Secretary prescribes or has prescribed under section 5103(b),
5104, 5110, or 5112 of this title [49 USCS § 5103(b), 5104, 5110, or
5112] or prior comparable provision of law a regulation or standard
related to a subject referred to in paragraph (1) of this subsection, a State,
political subdivision of a State, or Indian tribe may prescribe, issue,
maintain, and enforce only a law, regulation, standard, or order about the
subject that is substantively the same as a provision of this chapter [49

% Amended by P.L. 109-59, Title VIL, Subtitle A, § 7121, 119 Stat. 1906 (2005).
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USCS §§ 5101 et seq.] or a regulation prescribed or order issued under
this chapter [49 USCS §§ 5101 et seq.]. The Secretary shall decide on
and publish in the Federal Register the effective date of section 5103(b)
of this title [49 USCS § 5103(b)] for any regulation or standard about any
of those subjects that the Secretary prescribes. The effective date may not
be earlier than 90 days after the Secretary prescribes the regulation or
standard nor later than the last day of the 2—year period beginning on the
date the Secretary prescribes the regulation or standard.

(3) If a State, political subdivision of a State, or Indian tribe imposes a
fine or penalty the Secretary decides is appropriate for a violation related
to a subject referred to in paragraph (1) of this subsection, an additional
fine or penalty may not be imposed by any other authority.

(c) COMPLIANCE WITH SECTION 5112(B) REGULATIONS.

(1) Except as provided in paragraph (2) of this subsection, after the last
day of the 2—year period beginning on the date a regulation is prescribed
under section 5112(b) of this title [49 USCS § 5112(b)], a State or Indian
tribe may establish, maintain, or enforce a highway routing designation
over which hazardous material may or may not be transported by motor
vehicles, or a limitation or requirement related to highway routing, only
if the designation, limitation, or requirement complies with section
5112(b) [49 USCS § 5112(b)].

(2) (A) A highway routing designation, limitation, or requirement
established before the date a regulation is prescribed under section
5112(b) of this title [49 USCS § 5112(b)] does not have to comply with
section 5112(b)(1)(B), (C), and (F) [49 USCS § 5112(b)(1)(B), (C) and

F

(B) This subsection and section 5112 of this title [49 USCS § 5112]
do not require a State or Indian tribe to comply with section 5112(b)(1)(I)
[49 USCS § 5112(b)(1)(I)] if the highway routing designation, limitation,
or requirement was established before November 16, 1990.

(C) The Secretary may allow a highway routing designation,
limitation, or requirement to continue in effect until a dispute related to
the designation, limitation, or requirement is resolved under section
5112(d) of this title [49 USCS § 5112(d)].

(d) DECISIONS ON PREEMPTION.

(1) A person (including a State, political subdivision of a State, or
Indian tribe) directly affected by a requirement of a State, political
subdivision, or tribe may apply to the Secretary, as provided by
regulations prescribed by the Secretary, for a decision on whether the
requirement is preempted by subsection (a), (b)(1), or (c) of this section
or section 5119(f) [49 USCS § 5119(f)]. The Secretary shall publish
notice of the application in the Federal Register. The Secretary shall issue
a decision on an application for a determination within 180 days after the
date of the publication of the notice of having received such application,
or the Secretary shall publish a statement in the Federal Register of the
reason why the Secretary's decision on the application is delayed, along
with an estimate of the additional time necessary before the decision is
made. After notice is published, an applicant may not seek judicial relief
on the same or substantially the same issue until the Secretary takes final
action on the application or until 180 days after the application is filed,
whichever occurs first.

(2) After consulting with States, political subdivisions of States, and
Indian tribes, the Secretary shall prescribe regulations for carrying out
paragraph (1) of this subsection.
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(3) Subsection (a) of this section does not prevent a State, political

subdivision of a State, or Indian tribe, or another person directly affected
by a requirement, from seeking a decision on preemption from a court of
competent jurisdiction instead of applying to the Secretary under
paragraph (1) of this subsection.
(e) WAIVER OF PREEMPTION. A State, political subdivision of a
State, or Indian tribe may apply to the Secretary for a waiver of
preemption of a requirement the State, political subdivision, or tribe
acknowledges is preempted by subsection (a), (b)(1), or (c) of this section
or section 5119(f). Under a procedure the Secretary prescribes by
regulation, the Secretary may waive preemption on deciding the
requirement—

(1) provides the public at least as much protection as do requirements
of this chapter [49 USCS §§ 5101 et seq.] and regulations prescribed
under this chapter [49 USCS §§ 5101 et seq.]; and

(2) is not an unreasonable burden on commerce.

(f) FEES.

(1) A State, political subdivision of a State, or Indian tribe may impose
a fee related to transporting hazardous material only if the fee is fair and
used for a purpose related to transporting hazardous material, including
enforcement and planning, developing, and maintaining a capability for
emergency response.

(2) A State or political subdivision thereof or Indian tribe that levies a
fee in connection with the transportation of hazardous materials shall,
upon the Secretary's request, report to the Secretary on—

(A) the basis on which the fee is levied upon persons involved in such
transportation;

(B) the purposes for which the revenues from the fee are used;

(C) the annual total amount of the revenues collected from the fee;
and

(D) such other matters as the Secretary requests.
(g) APPLICATION OF EACH PREEMPTION STANDARD. Each
standard for preemption in subsection (a), (b)(1), or (c), and in section
5119(f) [49 USCS § 5119(f)], is independent in its application to a
requirement of a State, political subdivision of a State, or Indian tribe.
(h) NON-FEDERAL ENFORCEMENT STANDARDS. This section
does not apply to any procedure, penalty, required mental state, or other
standard utilized by a State, political subdivision of a State, or Indian
tribe to enforce a requirement applicable to the transportation of
hazardous material.
Sec. 5126. Relationship to Other Laws
(a) CONTRACTS. A person under contract with a department, agency,
or instrumentality of the United States Government that transports
hazardous material, or causes hazardous material to be transported, or
designs, manufactures, fabricates, inspects, marks, maintains,
reconditions, repairs, or tests a package, container, or packaging
component that is represented as qualified for use in transporting
hazardous material shall comply with this chapter [49 USCS §§ 5101 et
seq.], regulations prescribed and orders issued under this chapter [49
USCS §§ 5101 et seq.], and all other requirements of the Government,
State and local governments, and Indian tribes (except a requirement

% Amended by P.L. 103-311, Title L, §§ 107, 117(a)(2), 120(b), 108 Stat. 1674, 1678,
1681 (1994); P.L. 103-429, § 6(6), 108 Stat. 4378 (1994); P.L. 107296, Title XVII,

§ 1711(b), 116 Stat. 2320 (2002); P.L. 109-59, Title VI, Subtitle A, §§ 122, 7123(a),
7126, 119 Stat. 1907, 1909 (2005); P.L. 110-244, Title IIL, § 302(c), 122 Stat. 1618 (2008).
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preempted by a law of the United States) in the same way and to the
same extent that any person engaging in that transportation, designing,
manufacturing, fabricating, inspecting, marking, maintaining,
reconditioning, repairing, or testing that is in or affects commerce must
comply with the provision, regulation, order, or requirement.
(b) NONAPPLICATION. This chapter [49 USCS §§ 5101 et seq.] does
not apply to—

(1) a pipeline subject to regulation under chapter 601 of this title [49
USCS §§ 60101 et seq.]; or

(2) any matter that is subject to the postal laws and regulations of the
Uni2t7ed States under this chapter [49 USCS §§ 5101 et seq.] or title 18 or
39.
Sec. 5127. Judicial Review
(a) FILING AND VENUE. Except as provided in section 20114(c) [49
USCS § 20114(c)], a person adversely affected or aggrieved by a final
action of the Secretary under this chapter may petition for review of the
final action in the United States Court of Appeals for the District of
Columbia or in the court of appeals for the United States for the circuit in
which the person resides or has its principal place of business. The
petition must be filed not more than 60 days after the Secretary's action
becomes final.
(b) JUDICIAL PROCEDURES. When a petition is filed under
subsection (a), the clerk of the court immediately shall send a copy of the
petition to the Secretary. The Secretary shall file with the court a record
of any proceeding in which the final action was issued, as provided in
section 2112 of title 28 [28 USCS § 2112].
(c) AUTHORITY OF COURT. The court has exclusive jurisdiction, as
provided in subchapter II of chapter 5 of title 5 [S USCS §§ 551 et seq.],
to affirm or set aside any part of the Secretary's final action and may
order the Secretary to conduct further proceedings.
(d) REQUIREMENT FOR PRIOR OBJECTION. In reviewing a final
action under this section, the court may consider an objection to a final
action of the Secretary only if the objection was made in the course of a
proceeding or review conducted by the Secretary or if there was a
reasonable ground for not making the objection in the proceeding.”®
Sec. 5128. Authorization of Appropriations
(a) IN GENERAL. In order to carry out this chapter [49 USCS §§ 5101
et seq.] (except sections 5107(e), 5108(g)(2), 5113, 5115, 5116, and 5119
[49 USCS §§ 5107(e), 5108(g)(2), 5113, 5115, 5116, and 5119]), the
following amounts are authorized to be appropriated to the Secretary:

(1) For fiscal year 2005, $ 24,940,000.

(2) For fiscal year 2006, $ 29,000,000.

(3) For fiscal year 2007, $ 30,000,000.

(4) For fiscal year 2008, $ 30,000,000.
(b) HAZARDOUS MATERIALS EMERGENCY PREPAREDNESS
FUND. There shall be available to the Secretary, from the account
established pursuant to section 5116(i) [49 USCS § 5116(i)], for each of
fiscal years 2005 through 2008 the following:

(1) To carry out section 5115 [49 USCS § 5115], $ 200,000.

(2) To carry out sections 5116(a) and (b) [49 USCS § 5116(a) and (b)],
$ 21,800,000 to be allocated as follows:

7 Amended by P.L. 103-311, Title L, § 117(a)(2), 108 Stat. 1678 (1994); P.L. 109-59,
Title VII, Subtitle A, § 7124, 119 Stat. 1908 (2005); P.L. 110-244, Title 11, § 302(d),

122 Stat. 1618 (2008).

%7 " Added P.L. 109-59, Title VIL Subtitle A, § 7123(b), 119 Stat. 1907 (2005).
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(A) $ 5,000,000 to carry out section 5116(a) [49 USCS § 5116(a)].
(B) $ 7,800,000 to carry out section 5116(b) [49 USCS § 5116(b)].
(C) of the amount provided for by this paragraph for a fiscal year in
excess of the suballocations in subparagraphs (A) and (B)—
(1) 35 percent shall be used to carry out section 5116(a) [49 USCS §
5116(a)]; and
(ii) 65 percent shall be used to carry out section 5116(b) [49 USCS
§ 5116(b)],
except that the Secretary may increase the proportion to carry out
section 5116(b) [49 USCS § 5116(b)] and decrease the proportion to
carry out section 5116(a) [49 USCS § 5116(a)] if the Secretary
determines that such reallocation is appropriate to carry out the intended
uses of these funds as described in the applications submitted by States
and Indian tribes.
(3) To carry out section 5116(f) [49 USCS § 5116(f)], $ 150,000.
(4) To publish and distribute the Emergency Response Guidebook
under section 5116(i)(3) [49 USCS § 5116(31)(3)], $ 625,000.
(5) To carry out section 5116(j) [49 USCS § 5116(j)], $ 1,000,000.
(c) HAZMAT TRAINING GRANTS. There shall be available to the
Secretary, from the account established pursuant to section 5116(i) [49
USCS § 5116(i)], to carry out section 5107(e) [49 USCS § 5107(e)] $
4,000,000 for each of fiscal years 2005 through 2008.
(d) ISSUANCE OF HAZMAT LICENSES. There are authorized to be
appropriated for the Department of Transportation such amounts as may
be necessary to carry out section 5103a [49 USCS § 5103a].
(e) CREDITS TO APPROPRIATIONS. The Secretary may credit to any
appropriation to carry out this chapter [49 USCS §§ 5101 et seq.] an
amount received from a State, Indian tribe, or other public authority or
private entity for expenses the Secretary incurs in providing training to
the State, authority, or entity.
(f) AVAILABILITY OF AMOUNTS. Amounts made available by or
under this section remain available until expended.”’

»®  Amended by P.L. 103-311, Title I, §§ 103, 119(b), (c)(4), 108 Stat. 1673, 1680
(1994); P.L. 109-59, Title VI, Subtitle A, §§ 7123(b), 7125, 119 Stat. 1907, 1908 (2005);
P.L. 110-244, Title IIL, § 302(f), 122 Stat. 1618 (2008).
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42 USC 5817.
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570 Air Transportation of Plutonium (P.L. 94-79/94—187)

B. AIR TRANSPORTATION OF PLUTONIUM—(P.L. 94-79)"

Sec. 201.

Section 201(a) of the Energy Reorganization Act of 1974 is amended:

The Nuclear Regulatory Commission shall not license any shipments
by air transport of plutonium in any form, whether exports, imports or
domestic shipments: Provided, however, That any plutonium in any form
contained in a medical device designed for individual human application
is not subject to this restriction. This restriction shall be in force until the
Nuclear Regulatory Commission has certified to the Joint Committee on
Atomic Energy of the Congress that a safe container has been developed
and tested which will not rupture under crash and blast-testing equivalent
to the crash and explosion of a high—flying aircraft.

PEEE

C. AIR TRANSPORTATION OF PLUTONIUM—(P.L. 94-187)

Sec. 501.

The Energy Research and Developments Administration shall not ship
plutonium in any form by aircraft whether exports, imports, or domestic
shipment: Provided, that any exempts shipments of plutonium, as defined
by section 502, are not subject to this restriction. This restriction shall be
in force until the Energy Research and Development Administration has
certified to the Joint Committee on Atomic Energy of the Congress that a
safe container has been developed and tested which will not rupture
under crash and blast testing equivalent to the crash and explosion of a
high—flying aircraft.

Sec. 502.

For the purpose of this title, the term “exempt shipments of plutonium”
shall include the following:

(1) Plutonium shipments in any form designed for medical
application.

(2) Plutonium shipments which pursuant to rules promulgated
by the Administrator of the Energy Research and Development
Administration are determined to be made for purposes of
national security, public health and safety, or emergency
maintenance operations.

(3) Shipments of small amounts of plutonium deemed by the
Administrator of the Energy Research and Development
Administration to require rapid shipment by air in order to preserve
the chemical, physical, or isotopic properties of the transported item
or material.
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! This section consists of § 201 of P.L. 94-79, 89 Stat. 413, enacted on August 9, 1975.
The paragraph shown appears in the United States Code at 42 U.S.C. 5841 note.



42 USC 5841.
Note.
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D. SECTION 5062 OF OMNIBUS BUDGET RECONCILIATION
ACT OF 1987 REGARDING AIR TRANSPORTATION OF
PLUTONIUM

P.L. 100-202 AND 100-203

Sec. 5062. Transportation of Plutonium by Aircraft Through United
States Air Space

(a)' IN GENERAL—-Notwithstanding any other provision of law, no
form of plutonium may be transported by aircraft through the air space of
the United States from a foreign nation to a foreign nation unless the
Nuclear Regulatory Commission has certified to Congress that the
container in which such plutonium is transported is safe, as determined in
accordance with subsection (b), the second undesignated paragraph under
section 201 of Public Law 94-79 (89 Stat. 413; 42 USC 5841 note), and
all other applicable laws.

(b) RESPONSIBILITIES OF THE NUCLEAR REGULATORY
COMMISSION—

(1) DETERMINATION OF SAFETY-The Nuclear Regulatory
Commission shall determine whether the container referred to in
subsection (a) is safe for use in the transportation of plutonium by
aircraft and transmit to Congress a certification for the purposes of
such subsection in the case of each container determined to be safe.

(2) TESTING-In order to make a determination with respect to a
container under paragraph (1), the Nuclear Regulatory Commission
shall—

(A) require an actual drop test from maximum cruising
altitude of a full-scale sample of such container loaded with test
materials; and

(B) require an actual crash test of a cargo aircraft fully loaded
with full-scale samples of such container loaded with test material
unless the Commission determines, after consultation with an
independent scientific review panel, that the stresses on the
container produced by other tests used in developing the container
exceed the stresses which would occur during a worst case
plutonium air shipment accident.

(3) LIMITATION-The Nuclear Regulatory Commission may not
certify under this section that a container is safe for use in the
transportation of plutonium by aircraft if the container ruptured or
released its contents during testing conducted in accordance with
paragraph (2).

(4) EVALUATION-The Nuclear Regulatory Commission shall
evaluate the container certification required by title II of the Energy
Reorganization Act of 1974 (42 USC 5841 et seq.) and subsection (a)
in accordance with the National Environmental Policy Act of 1969
(83 Stat. 852; 42 USC 4321 et seq.) and all other applicable law.

(c) CONTENT OF CERTIFICATION-A certification referred to in
subsection (a) with respect to a container shall include—

(1) the determination of the Nuclear Regulatory Commission as to
the safety of such container;

(2) a statement that the requirements of subsection (b)(2) were
satisfied in the testing of such container; and

! This title consists of § 5062 of P.L. 100-203, 101 Stat. 1330-251, (1987), and was
also enacted in identical form by P.L. 100-202, 101 Stat. 1329-121, (1987). The section
appears in the United States Code at 42 U.S.C. 5841 note.
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(3) a statement that the container did not rupture or release its
contents into the environment during testing.

(d) DESIGN OF TESTING PROCEDURES-The tests required by
subsection (b) shall be designed by the Nuclear Regulatory Commission
to replicate actual worst case transportation conditions to the maximum
extent practicable. In designing such tests, the Commission shall provide
for public notice of the proposed test procedures, provide a reasonable
opportunity for public comment on such procedures, and consider such
comments, if any.

(e) TESTING RESULTS: REPORTS AND PUBLIC DISCLOSURE
—The Nuclear Regulatory Commission shall transmit to Congress a report
on the results of each test conducted under this section and shall make
such results available to the public.

® ALTERNATIVE ROUTES AND MEANS OF
TRANSPORTATION—-With respect to any shipments of plutonium from
a foreign nation to a foreign nation which are subject to United States
consent rights contained in an Agreement for Peaceful Nuclear
Cooperation, the President is authorized to make every effort to pursue
and conclude arrangements for alternative routes and means of
transportation, including sea shipment. All such arrangements shall be
subject to stringent physical security conditions, and other conditions
designed to protect the public health and safety, and provisions of this
section, and all other applicable laws.

(g) INAPPLICABILITY TO MEDICAL DEVICES—Subsections (a)
through (e) shall not apply with respect to plutonium in any form
contained in a medical device designed for individual human application.

(h) INAPPLICABILITY TO MILITARY USES-Subsections (a)
through (e) shall not apply to plutonium in the form of nuclear weapons
nor to other shipments of plutonium determined by the Department of
Energy to be directly connected with the United States national security
or defense programs.

(i) INAPPLICABILITY TO PREVIOUSLY CERTIFIED
CONTAINERS-This section shall not apply to any containers for the
shipment of plutonium previously certified as safe by the Nuclear
Regulatory Commission under Public Law 94-79 (89 Stat. 413; 42 USC
5841 note).

(G) PAYMENT OF COSTS-All costs incurred by the Nuclear
Regulatory Commission associated with the testing program required by
this section, and administrative costs related thereto, shall be reimbursed
to the Nuclear Regulatory Commission by any foreign country receiving
plutonium shipped through United States airspace in containers specified

by the Commission.
Kok sk sk
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E. SHIPMENTS OF PLUTONIUM BY SEA
P.L. 102-486

Sec. 2904. Study and Implementation Plan on Safety of Shipments of
Plutonium by Sea’

(a) STUDY-The President, in consultation with the Nuclear
Regulatory Commission, shall conduct a study on the safety of shipments
of plutonium by sea. The study shall consider the following:

(1) The safety of the casks containing the plutonium.

(2) The safety risks to the States of such shipments.

(3) Upon the request of any State, the adequacy of that State’s
emergency plans with respect to such shipments.

(4) The Federal resources needed to assist the States on account of
such shipments.

(b) REPORT-The President shall, not later than 60 days after the date
of the enactment of this Act, transmit to the Congress a report on the
study conducted under subsection (a), together with his recommendations
based on the study.

(c) IMPLEMENTATION PLAN-The President, in consultation with
the Nuclear Regulatory Commission, shall establish a plan to implement
the recommendations contained in the study conducted under subsection
(a) and shall, not later than 90 days after transmitting the report to the
Congress under subsection (b), transmit to the Congress that
implementation plan.

(d) DEFINITION-As used in this section, the term “State” includes
the District of Columbia and any commonwealth, territory, or possession
of the United States.

* %k % %

! This title consists of § 2904 of the Energy Policy Act of 1992, P.L. 102486,
106 Stat. 2776, (1992), and does not appear in the United States Code.
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F. SECTION 411 OF RAIL SAFETY IMPROVEMENT
ACT OF 2008

P.L. 110-432

Sec. 411. Railroad Carrier Employee Exposure to Radiation Study
(a) STUDY.—The Secretary of Transportation shall, in consultation with
the Secretary of Energy, the Secretary of Labor, the Administrator of the
Environmental Protection Agency, and the Chairman of the Nuclear
Regulatory Commission, as appropriate, conduct a study of the potential
hazards to which employees of railroad carriers and railroad contractors
or subcontractors are exposed during the transportation of high—level
radioactive waste and spent nuclear fuel (as defined in section 5101(a) of
title 49, United States Code), supplementing the report submitted under
section 5101(b) of that title, which may include—

(1) an analysis of the potential application of ‘‘as low as
reasonably achievable’” principles for exposure to radiation to such
employees with an emphasis on the need for special protection from
radiation exposure for such employees during the first trimester of
pregnancy or who are undergoing or have recently undergone
radiation therapy;

(2) the feasibility of requiring real-time dosimetry monitoring
for such employees;

(3) the feasibility of requiring routine radiation exposure
monitoring in fixed railroad locations, such as yards and repair
facilities; and

(4) a review of the effectiveness of the Department’s
packaging requirements for radioactive materials.

(b) REPORT.—Not later than 18 months after the date of enactment of
this Act, the Secretary of Transportation shall transmit a report on the
results of the study required by subsection (a) and any recommendations
to further protect employees of a railroad carrier or of a contractor or
subcontractor to a railroad carrier from unsafe exposure to radiation
during the transportation of high—level radioactive waste and spent
nuclear fuel to the Senate Committee on Commerce, Science, and
Transportation and the House of Representatives Committee on
Transportation and Infrastructure.

(c) REGULATORY AUTHORITY.—The Secretary of Transportation
may issue regulations that the Secretary determines appropriate, pursuant
to the report required by subsection (b), to protect railroad employees
from unsafe exposure to radiation during the transportation of radioactive
materials.



User Fees 575

2. User Fees






User Fees 577
2. User Fees
Contents
A. TITLE V OF THE INDEPENDENT OFFICES
APPROPRIATIONS ACT OF 1952 579
Sec. 9701. Fees and Charges for Government Services and Things of
Value 579
B. PERTINENT PROVISIONS OF THE OMNIBUS BUDGET
RECONCILIATION ACT OF 1990, AS AMENDED 580
Title VI-Energy and Environmental Programs 580
Subtitle B-NRC User Fees and Annual Charges 580
Sec. 6101. NRC User Fees and Annual Charges 580







31 USC 9701.

Title V-Independent Appropriations Act of 1952 (P.L. 82-137) 579

A. TITLE V OF THE INDEPENDENT OFFICES APPROPRIATIONS

ACT OF 1952
Public Law 82-137 65 Stat. 268
AUGUST 31, 1951

Sec. 9701. Fees and Charges for Government Services and Things of
Value
(a) It is the sense of Congress that each service or thing of value provided
by an agency (except a mixed—ownership Government corporation) to a
person (except a person on official business of the United States
Government) is to be self—sustaining to the extent possible.
(b) The head of each agency (except a mixed—ownership Government
corporation) may prescribe regulations establishing the charge for a
service or thing of value provided by the agency. Regulations prescribed
by the heads of executive agencies are subject to policies prescribed by
the President and shall be as uniform as practicable. Each charge shall
be—
(1) fair; and
(2) based on—
(A) the costs to the Government;
(B) the value of the service or thing to the recipient;
(C) public policy or interest served; and
(D) other relevant facts.
(c) This section does not affect a law of the United States—
(1) prohibiting the determination and collection of charges and the
disposition of those charges; and
(2) prescribing bases for determining charges, but a charge may be
redetermined under this section consistent with the prescribed bases.
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B. PERTINENT PROVISIONS OF THE OMNIBUS BUDGET

RECONCILIATION ACT OF 1990, AS AMENDED

Public Law 101-508 104 Stat. 1388

NOVEMBER 5§, 1990
Title VI-Energy and Environmental Programs

Subtitle B-NRC User Fees and Annual Charges

Sec. 6101. NRC User Fees and Annual Charges

(a) ANNUAL ASSESSMENT-

(1) IN GENERAL-The Nuclear Regulatory Commission (in this
section referred to as the “Commission”) shall annually assess and
collect such fees and charges as are described in subsections (b) and
(©).
(2) FIRST ASSESSMENT-The first assessment of fees under
subsection (b) and annual charges under subsection (c¢) shall be made
not latelzr than September 30, 1991.

3)
(b) FEES FOR SERVICE OR THING OF VALUE-Pursuant to

section 9701 of title 31, United States Code, any person who receives a
service or thing of value from the Commission shall pay fees to cover
the Commission’s costs in providing any such service or thing of value.

1

(c) ANNUAL CHARGES-

(1) PERSONS SUBJECT TO CHARGE-Except as provided in
paragraph (4), any licensee or certificate holder of the Commission
may be required to pay, in addition to the fees set forth in subsection
(b), an annual charge.

(2) AGGREGATE AMOUNT OF CHARGES-

(A) The aggregate amount of the annual charge collected from
all licensees and certificate holders in a fiscal year shall equal an
amount that approximates the percentages of the budget authority
of the Commission for the fiscal year stated in subparagraph (B),
less—

(i) amounts collected under subsection (b) during the
fiscal year;
(i1) amounts appropriated to the Commission from the

Nuclear Waste Fund for the fiscal year;

(iii) amounts appropriated to the Commission for the fiscal

year for implementation of section 3116 of the Ronald W.

Reagan National Defense Authorization Act for Fiscal Year

2005; and

(iv) amounts appropriated to the Commission for
homeland security activities of the Commission for the fiscal
year, except for the costs of fingerprinting and background
checks required by section 149 of the Atomic Energy Act of

1954 942 U.S.C. 2169) and the costs of conducting security

inspections.

(B) Percentages—The percentages referred to in subparagraph
A) are—

Paragraphs (1) and (3) amended by P.L. 109-58, § 637, 119 Stat. 791, (2005).
Amended by P.L. 109-58, § 637, 119 Stat. 791, (2005).
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(1) 98 percent for fiscal year 2001;

(i1) 96 percent for fiscal year 2002;

(iii) 94 percent for fiscal year 2003;

(iv) 92 percent for fiscal year 2004; and

(v) 90 percent for fiscal year 2005° and each fiscal year
thereafter.

(3) AMOUNT PER LICENSEE-The Commission shall establish,
by rule, a schedule of charges fairly and equitably allocating the
aggregate amount of charges described in paragraph (2) among
licensees. To the maximum extent practicable, the charges shall have
a reasonable relationship to the cost of providing regulatory services
and may be based on the allocation of the Commission’s resources
among licensees or classes of licensees.

(4) EXEMPTION-

(A) IN GENERAL-Paragraph (1) shall not apply to the holder
of any license for a federally owned research reactor used
primarily for educational training and academic research
purposes.

(B) RESEARCH REACTOR.—For purposes of subparagraph
(A), the term “research reactor” means a nuclear reactor that—

(i) is licensed by the Nuclear Regulatory Commission

under section 104c. of the Atomic Energy Act of 1954 (42

USC 2134(c)) for operation at a thermal power level of 10

megawatts or less; and

(i1) if so licensed for operation at a thermal power level of
more than 1 megawatt, does not contain—
(I) a circulating loop through the core in which the
licensee conducts fuel experiments;
(IT) a liquid fuel loading; or
(IIT) an experimental facility in the core in excess of 16
square inches in cross—section.
(d) DEFINITION-As used in this section, the term “Nuclear Waste

Fund” means the fund established pursuant to section 302(c) of the
Nuclear Waste Policy Act of 1982 (42 USC 10222(c)).

(e) REPEALED: Section 7601 of the Consolldated Omnibus Budget
Reconciliation Act of 1985 (42 USC 2213) is repealed.’

3 Amended by P.L. 105-245, Title V, § 505, 112 Stat. 1856, (1998); P.L. 106-60,
Title VI, § 604, 113 Stat. 501, (1999); P.L. 106-377, § 1(a)(2),Title VIII, 114 Stat. 1441,
1441A-86 (2000); P.L. 109-58, § 637, 119 Stat. 791, (2005); P.L. 109-103, Title IV,
119 Stat. 2283, (2005).
4 These fees were established in P.L. 106-377, (2000), and made permanent by
P.L. 109-58, (2005). Previously, fees were established as follows: 33 percent in P.L. 99—
272 (1986); 45 percent in P.L. 100203, (1987); 100 percent in P.L. 101-508, (1990).
Amended by P.L. 109-58, § 637(b) 119 Stat. 791, (2005), which repealed § 7601.
Note: The prior language read as follows:
(e) CONFORMING AMENDMENT TO COBRA.—Paragraph(1)(a) of
§ 7601 of the Consolidated Omnibus Budget Reconciliation Act of 1985
(P.L. 99-272) is Amended by striking “except that for fiscal year of 1990 such
maximum amount shall be estimated to be equal to 45 percent of the costs
incurred by the Commission for fiscal year 1990” and inserting “except as
otherwise provided by law.”
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A. ADMINISTRATIVE PROCEDURES (5 U.S.C. 551-559)
Subchapter II-Administrative Procedures

Sec. 551. Definitions
For the purpose of this Subchapter—

(1) “agency” means each authority of the Government of the United
States, whether or not it is within or subject to review by another agency,
but does not include—

(A) the Congress;

(B) the courts of the United States;

(C) the governments of the territories or possessions of the United
States;

(D) the Government of the District of Columbia; or except as to
the requirements of section 552 of this title ;

(E) agencies composed of representatives of the parties or of
representatives of organizations of the parties to the disputes
determined by them;

(F) courts martial and military commissions;

(G) military authority exercised in the field in time of war or in
occupied territory; or

(H) functions conferred by sections 1738, 1739, 1743, and 1744
of title 12; chapter 2 of title 41; Subchapter II of chapter 471 of title
49; or sections 1884, 1891-1902, and former section 1641(b)(2), of
title 50, appendix;

(2) “person” includes an individual, partnership, corporation,
association, or public or private organization other than a agency;

(3) “party” includes a person or agency named or admitted as a party,
or properly seeking and entitled as of right to be admitted as a party, in
an agency proceeding, and a person or agency admitted by an agency as a
party for limited purposes;

(4) “rule” means the whole or a part of an agency statement of
general or particular applicability and future effect designed to
implement, interpret, or prescribe law or policy or describing the
organization, procedure, or practice requirements of an agency and
includes the approval or prescription for the future of rates, wages,
corporate or financial structures or reorganizations thereof, prices,
facilities, appliances, services or allowances therefor or of valuations,
costs, or accounting, or practices bearing on any of the foregoing;

(5) “rule making” means agency process for formulating, amending,
or repealing a rule;

(6) “order” means the whole or part of a final disposition whether
affirmative, negative, injunctive, or declaratory in form, of an agency in a
matter other than rule making but including licensing;

(7) “adjudication” means agency process for the formulation of an
order;

(8) “license” includes the whole or a part of an agency permit,
certificate, approval, registration, charter, membership, statutory
exemption or other form of permission;

(9) “licensing” includes agency process respecting the grant, renewal,
denial, revocation, suspension, annulment, withdrawal, limitation,
amendments, modification, or conditioning of a license;

(10) “sanction” includes the whole or a part of an agency—

(A) prohibition requirement, limitations, or other condition
affecting the freedom of a person;
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(B) withholding of relief;

(C) imposition of penalty or fine;

(D) destruction, taking, seizure, or withholding of property;

(E) Assessment of damages, reimbursement, restitution,
compensation, costs, charges, or fees;

(F) requirement, revocation, or suspension of a license; or

(G) taking other compulsory or restrictive action;

(11) “relief” includes the whole or a part of an agency—

(A) grant of money, assistance, license, authority, exemption,
exception, privilege, or remedy;

(B) recognition of a claim, right, immunity, privilege, exemption,
or exception; or

(C) taking of other action on the application or petition of, and
beneficial to, a person;

(12) “agency proceedings” means an agency process as defined by
paragraphs (5), (7), and (9) of this section;

(13) “agency action” includes the whole or a part of an agency rule,
order, license, sanction, relief, or the equivalent or denial thereof, or
failure to act; and

(14) “ex parte communication” means an oral or written
communication not on the public record with respect to which reasonable
prior notice to all parties is not given, but it shall not include requests for
status reports on any matter or proceeding covered by this Subchapter;

(P.L. 89-554, Sept. 6, 1966, 80 Stat. 381; amended P.L. 94-409,
Sept. 13, 1976, 90 Stat. 1247.); Pub.L. 103-272, § 5(a), July 5, 1994, 108
Stat. 1373.

Sec. 552. Public Information; Agency Rules, Opinions, Orders,
Records, and Proceeding

(a)' Each agency shall make available to the public information as
follows:

(1) Each agency shall separately state and currently publish in the
Federal Register for the guidance of the public—

(A) descriptions of its central and field organization and the
established places at which, the employees (and in the case of a
uniformed service, the members) from whom, and the methods
whereby, the public may obtain information, make submittals or
requests, or obtain decisions;

(B) statements of the general course and method by which its
functions are channeled and determined, including the nature and
requirements of all formal and informal procedures available;

(C) rules of procedure, descriptions of forms available or the
places at which forms may be obtained, and instructions as to the
scope and contents of all papers, reports, or examinations;

(D) substantive rules of general applicability adopted as
authorized by law, and statements of general policy or
interpretations of general applicability formulated and adopted by
the agency; and

(E) each amendment, revision, or repeal of the foregoing.

Except to the extent that a person has actual and timely notice of
the terms thereof, a person may not in any manner be required to
resort to, or be adversely affected by, a matter required to be
published in the Federal Register and not so published. For the
purpose of this paragraph, matter reasonably available to the class

! Amended by P.L. 104-231, 110 Stat. 3049-3054 (1996).
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of persons affected thereby is deemed published in the Federal
Register when incorporated by reference therein with the approval
of the Director of the Federal Register.
(2) Each agency, in accordance with published rules, shall make
available for public inspection and copying—

(A) final opinions, including concurring and dissenting
opinions, as well as orders, made in the adjudication of cases;

(B) those statements of policy and interpretations which have
been adopted by the agency and are not published in the Federal
Register;

(C) administrative staff manuals and instructions to staff that
affect a member of the public;

(D) copies of all records, regardless of form or format, which
have been released to any person under paragraph (3) and which,
because of the nature of their subject matter, the agency
determines have become or are likely to become the subject of
subsequent requests for substantially the same records; and

(E) a general index of the records referred to under
subparagraph (D); unless the materials are promptly published and
copies offered for sale. For records created on or after November
1, 1996, within one year after such date, each agency shall make
such records available, including by computer telecommunications
or, if computer telecommunications means have not been
established by the agency, by other electronic means. To the
extent required to prevent a clearly unwarranted invasion of
personal privacy, an agency may delete identifying details when it
makes available or publishes an opinion, statement of policy,
interpretation, staff manual, instruction, or copies of records
referred to in subparagraph (D). However, in each case the
justification for the deletion shall be explained fully in writing,
and the extent of such deletion shall be indicated on the portion of
the record which is made available or published, unless including
that indication would harm an interest protected by the exemption
in subsection (b) under which the deletion is made. If technically
feasible, the extent of the deletion shall be indicated at the place in
the record where the deletion was made. Each agency shall also
maintain and make available for public inspection and copying
current indexes providing identifying information for the public as
to any matter issued, adopted, or promulgated after July 4, 1967,
and required by this paragraph to be made available or published.
Each agency shall promptly publish, quarterly or more frequently,
and distribute (by sale or otherwise) copies of each index or
supplements thereto unless it determines by order published in the
Federal Register that the publication would be unnecessary and
impracticable, in which case the agency shall nonetheless provide
copies of such index on request at a cost not to exceed the direct
cost of duplication. Each agency shall make the index referred to
in subparagraph (E) available by computer telecommunications by
December 31, 1999. A final order, opinion, statement of policy,
interpretation, or staff manual or instruction that affects a member
of the public may be relied on, used, or cited as precedent by an
agency against a party other than an agency only if—

(1) it has been indexed and either made available or
published as provided by this paragraph; or



592 Administrative Procedures—5 U.S.C. 551-559

(i1) the party has actual and timely notice of the terms
thereof.

(3)(A) Except with respect to the records made available under
paragraphs (1) and (2) of this subsection, and except as provided in
subparagraph (E),” each agency, upon any request for records which (i)
reasonably describes such records and (ii) is made in accordance with
published rules stating the time, place, fees (if any), and procedures to be
followed, shall make the records promptly available to any person.

(B) In making any record available to a person under this
paragraph, an agency shall provide the record in any form or
format requested by the person if the record is readily reproducible
by the agency in that form or format. Each agency shall make
reasonable efforts to maintain its records in forms or formats that
are reproducible for purposes of this section.

(C) In responding under this paragraph to a request for
records, an agency shall make reasonable efforts to search for the
records in electronic form or format, except when such efforts
would significantly interfere with the operation of the agency’s
automated information system.

(D) For purposes of this paragraph, the term “search” means to
review, manually or by automated means, agency records for the
purpose of locating those records which are responsive to a
request.

(E) An agency, or part of an agency, that is an element of the
intelligence community (as that term is defined in section 3(4) of
the National Security Act of 1947 (50 U.S.C. 401a(4))) shall not
make any record available under this paragraph to—

() any government entity, other than a State,
territory, commonwealth, or district of the United States, or
any subdivision thereof; or

(il)) a representative of a government entity
described in clause (i).’

(4)(A)(i) In order to carry out the provisions of this section, each
agency shall promulgate regulations, pursuant to notice and receipt of
public comment, specifying the schedule of fees applicable to the
processing of requests under this section and establishing procedures and
guidelines for determining when such fees should be waived or reduced.
Such schedule shall conform to the guidelines which shall be
promulgated, pursuant to notice and receipt of public comment, by the
Director of the Office of Management and budget and which shall
provide for a uniform schedule of fees for all agencies.

(i1) Such agency regulations shall provide that—

(I) fees shall be limited to reasonable standard
charges for document search, duplication, and review,
when records are requested for commercial use;

(IT) fees shall be limited to reasonable standard
charges for document duplication when records are not
sought for commercial use and the request is made by
an educational or noncommercial scientific institution,
whose purpose is scholarly or scientific research; or a
representative of the news media; and

Amended by P.L. 107-306, § 312, 116 Stat. 2383 (2002).
3 Amended by P.L. 107-306, § 312, 116 Stat. 2383 (2002).
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(I1IT) for any request not described in (I) or (II), fees
shall be limited to reasonable standard charges for
document search and duplication.

(iii) Documents shall be furnished without any charge or

at a charge reduced below the fees established under clause (ii)
if disclosure of the information is in the public interest because
it is likely to contribute significantly to public understanding of
the operations or activities of the government and is not
primarily in the commercial interest of the requester.
In this clause, the term ‘a representative of the news media’
means any person or entity that gathers information of potential
interest to a segment of the public, uses its editorial skills to turn
the raw materials into a distinct work, and distributes that work
to an audience. In this clause, the term ‘news’ means
information that is about current events or that would be of
current interest to the public. Examples of news—media entities
are television or radio stations broadcasting to the public at large
and publishers of periodicals (but only if such entities qualify as
disseminators of ‘news’) who make their products available for
purchase by or subscription by or free distribution to the general
public. These examples are not all-inclusive. Moreover, as
methods of news delivery evolve (for example, the adoption of
the electronic dissemination of newspapers through
telecommunications services), such alternative media shall be
considered to be news—media entities. A freelance journalist
shall be regarded as working for a news media entity if the
journalist can demonstrate a solid basis for expecting
publication through that entity, whether or not the journalist is
actually employed by the entity. A publication contract would
present a solid basis for such an expectation; the Government
may also consider the past publication record of the requester in
making such a determination.”

(iv) Fee schedules shall provide for the recovery of only
the direct costs of search, duplication, or review. Review costs
shall include only the direct costs incurred during the initial
examination of a document for the purposes of determining
whether the documents must be disclosed under this section and
for the purposes of withholding any portions exempt from
disclosure under this section. Review costs may not include any
costs incurred in resolving issues of law or policy that may be
raised in the course of processing a request under this section.
No fee may be charged by any agency under this section—

(D) if the costs of routine collection and processing
of the fee are likely to equal or exceed the amount of
the fee; or;

(I) for any request described in clause (ii)(Il) or
(III) of this subparagraph for the first two hours of
search time or for the first one hundred pages of
duplication.

(v) No agency may require advance payment of any fee
unless the requester has previously failed to pay fees in a timely
fashion, or the agency has determined that the fee will exceed
$250.

Amended by P.L. 110-175, § 3, 121 Stat. 2524 (2007).
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(vi) Nothing in this subparagraph shall supersede fees
chargeable under a statute specifically providing for setting the
level of fees for particular types of records.

(vii) In any action by a requester regarding the waiver of
fees under this section, the court shall determine the matter de
novo: Provided, That the court’s review of the matter shall be
limited to the record before the agency.

(viii) An agency shall not assess search fees (or in the case
of a requester described under clause (ii)(II), duplication fees)
under this subparagraph if the agency fails to comply with any
time limit under paragraph (6), if no unusual or exceptional
circumstances (as those terms are defined for purposes of
paragraphs (6)§B) and (C), respectively) apply to the processing
of the request.

(B) On complaint, the district court of the United States in the
district in which the complainant resides, or has his principal place
of business, or in which the agency records are situated, or in the
District of Columbia, has jurisdiction to enjoin the agency from
withholding agency records and to order the production of any
agency records improperly withheld from the complainant. In such
a case the court shall determine the matter de novo, and may
examine the contents of such agency records in camera to
determine whether such records or any part thereof shall be
withheld under any of the exemptions set forth in subsection (b) of
this section, and the burden is on the agency to sustain its action.
In addition to any other matters to which a court accords
substantial weight, a court shall accord substantial weight to an
affidavit of an agency concerning the agency’s determination as to
technical feasibility under paragraph (2C) and subsection (b) and
reproducibility under paragraph (3B).

(C) Notwithstanding any other provision of law, the defendant
shall serve an answer or otherwise plead to any complaint made
under this subsection within thirty days after service upon the
defendant of the pleading in which such complaint is made, unless
the court otherwise directs for good cause shown.

(D) Repealed. Public Law 98-620, title IV, section 402(2),
Nov. 8, 1984, 98 Stat. 3357.

(E)(i) The court may assess against the United States
reasonable attorney fees and other litigation costs reasonably
incurred in any case under this section in which the complainant
has substantially prevailed.

(i1) For purposes of this subparagraph, a complainant has
substantially prevailed if the complainant has obtained relief
through either—

(D a judicial order, or an enforceable written
agreement
or consent decree; or

(IT) a voluntary or unilateral change in position by
the agency, if the complainant’s claim is not
insubstantial.

(F)(1) Whenever the court orders the production of any agency
records improperly withheld from the complainant and assesses

5 Amended by P.L. 110-175, § 6(b)(1)(A), 121 Stat. 2524 (2007), which became
effective December 31, 2008.
Amended by P.L. 110-175, § 4(a), 121 Stat. 2524 (2007).
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against the United States reasonable attorney fees and other
litigation costs, and the court additionally issues a written finding
that the circumstances surrounding the withholding raise questions
whether agency personnel acting arbitrarily or capriciously with
respect to the withholding, the Special Counsel shall promptly
initiate a proceeding to determine whether disciplinary action is
warranted against the officer or employee who was primarily
responsible for the withholding. The Special Counsel, after
investigation and consideration of the evidence submitted, shall
submit his findings and recommendations to the administrative
authority of the agency concerned and shall send copies of the
findings and recommendations to the officer or employee of his
representative. The administrative authority shall take the
corrective action that the Special Counsel recommends.

(i1) The Attorney General shall—

(I) notify the Special Counsel of each civil action
described
under the first sentence of clause (i); and

(IT) annually submit a report to Congress on the
number of such civil actions in the preceding year.

(iii) The Special Counsel shall annually submit a report to
Congress on the actions taken by the Special Counsel under
clause (i).”

(G) In the event of noncompliance with the order of the court,
the district court may punish for contempt the responsible
employee, and in the case of a uniformed service, the responsible
member.

(5) Each agency having more than one member shall maintain and

make available for public inspection a record of the final votes of each
member in every agency proceeding.

(6)(A) Each agency, upon any request for records made under

paragraph (1), (2), or (3) of this subsection shall—

7

(i) determine within 20 days (excepting Saturdays,
Sundays, and legal public holidays) after the receipt of any such
request whether to comply with such request and shall
immediately notify the person making such request of such
determination and the reasons therefor, and of the right of such
person to appeal to the head of the agency any adverse
determination; and

(i1) make a determination with respect to any appeal within

twenty days (excepting Saturdays, Sundays and legal public
holidays) after the receipt of such appeal. If on appeal the denial
of the request for records is in whole or in part upheld, the
agency shall notify the person making such request of the
provisions for judicial review of that determination under
paragraph (4) of this subsection.
The 20—day period under clause (i) shall commence on the date
on which the request is first received by the appropriate
component of the agency, but in any event not later than ten
days after the request is first received by any component of the
agency that is designated in the agency’s regulations under this
section to receive requests under this section. The 20—day period
shall not be tolled by the agency except—

Amended by P.L. 110-175, § 5, 121 Stat. 2524 (2007).
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(I) that the agency may make one request to the
requester for information and toll the 20—day period
while it is awaiting such information that it has
reasonably requested from the requester under this
section; or

(IT) if necessary to clarify with the requester issues
regarding fee assessment. In either case, the agency’s
receipt of the requester’s response to the agency’s
request for information or clarification ends the tolling
period.

(B)(di) In wunusual circumstances as specified in this
subparagraph, the time limits prescribed in either clause (i) or
clause(ii) of subparagraph (A) may be extended by written notice
to the person making such request settling forth the unusual
circumstances for such extension and the date on which a
determination is expected to be dispatched. No such notice shall
specify a date that would result in an extension for more than ten
working days, except as provided in clause (ii) of this
subparagraph.

(il)) With respect to a request for which a written notice
under clause (i) extends the time limits prescribed under clause
(i) of subparagraph (A), the agency shall notify the person
making the request if the request cannot be processed within the
time limit specified in that clause and shall provide the person
an opportunity to limit the scope of the request so that it may be
processed within that time limit or an opportunity to arrange
with the agency an alternative time frame for processing the
request or a modified request. To aid the requester, each agency
shall make available its FOIA Public Liaison, who shall assist in
the resolution of any disputes between the requester and the
agency.’ Refusal by the person to reasonably modify the request
or arrange such an alternative time frame shall be considered as
a factor in determining whether exceptional circumstances exist
for purposes of subparagraph (C).

(iii) As used in this subparagraph, “unusual circumstances”
means, but only to the extent reasonably necessary to the proper
processing of the particular requests—

(I) the need to search for and collect the requested
records from field facilities or other establishments that
are separate from the Office processing the request;

(IT) the need to search for, collect, and appropriately
examine a voluminous amount of separate and distinct
records which are demanded in a single request; or

(IIT) the need for consultation, which shall be
conducted with all practicable speed, with another
agency having a substantial interest in the
determination of the request or among two or more
components of the agency having substantial subject—
matter interest therein.

(iv) Each agency may promulgate regulations, pursuant to
notice and receipt of public comment, providing for the

8 Amended by P.L. 110-175, § 6(a)(1), 121 Stat. 2524 (2007), which became effective
December 31, 2008.

? Amended by P.L. 110-175, § 6(b)(1)(B), 121 Stat. 2524 (2007), which became
effective December 31, 2008.
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aggregation of certain requests by the same requestor, or by a
group of requestors acting in concert, if the agency reasonably
believes that such requests actually constitute a single request,
which would otherwise satisfy the unusual circumstances
specified in this subparagraph, and the requests involve clearly
related matters. Multiple requests involving unrelated matters
shall not be aggregated.

(O)(1) Any person making a request to any agency for records
under paragraph (1), (2), or (3) of this subsection shall be deemed
to have exhausted his administrative remedies with respect to such
request if the agency fails to comply with the applicable time limit
provisions of this paragraph. If the Government can show
exceptional circumstances exist and that the agency is exercising
due diligence in responding to the request, the court may retain
jurisdiction and allow the agency additional time to complete its
review of the records. Upon any determination by an agency to
comply with a request for records, the records shall be made
promptly available to such person making such request. Any
notification of denial of any request for records under this
subsection shall set forth the names and titles or positions of each
person responsible for the denial of such request.

(ii)) For purposes of this subparagraph, the term
“exceptional circumstances” does not include a delay that
results from a predictable agency workload of requests under
this section, unless the agency demonstrates reasonable progress
in reducing its backlog of pending requests.

(ii1) Refusal by a person to reasonably modify the scope of
a request or arrange an alternative time frame for processing a
request (or a modified request) under clause (ii) after being
given an opportunity to do so by the agency to whom the person
made the request shall be considered as a factor in determining
whether exceptional circumstances exist for purposes of this
subparagraph.

(D)(i) Each agency may promulgate regulations, pursuant to
notice and receipt of public comment, providing for multitrack
processing of requests for records based on the amount of work or
time (or both) involved in processing requests.

(i1) Regulations under this subparagraph may provide a
person making a request that does not qualify for the fastest
multitrack processing an opportunity to limit the scope of the
request in order to qualify for faster processing.

(iii) This subparagraph shall not be considered to affect the
requirement under subparagraph (C) to exercise due diligence.

(E)(1) Each agency shall promulgate regulations, pursuant to
notice and receipt of public comment, providing for expedited
processing of requests for records—

(I) in cases in which the person requesting the
records demonstrates a compelling need; and
(IT) in other cases determined by the agency.

(i1) Notwithstanding clause (i), regulations under this
subparagraph must ensure—

(I) that a determination of whether to provide
expedited processing shall be made, and notice of the
determination shall be provided to the person making
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the request, within 10 days after the date of the request;
and

(IT) expeditious consideration of administrative
appeals of such determinations of whether to provide
expedited processing.

(iii) An agency shall process as soon as practicable any
request for records to which the agency has granted expedited
processing under this subparagraph. Agency action to deny or
affirm denial of a request for expedited processing pursuant to
this subparagraph, and failure by an agency to respond in a
timely manner to such a request shall be subject to judicial
review under paragraph (4), except that the judicial review shall
be based on the record before the agency at the time of the
determination.

(iv) A district court of the United States shall not have
jurisdiction to review an agency denial of expedited processing
of a request for records after the agency has provided a complete
response to the request.

(v) For purposes of this subparagraph, the term
“compelling need” means—

() that a failure to obtain requested records on an
expedited basis under this paragraph could reasonably
be expected to pose an imminent threat to the life or
physical safety of an individual; or

(II) with respect to a request made by a person
primarily engaged in disseminating information,
urgency to inform the public concerning actual or
alleged Federal Government activity.

(vi) A demonstration of a compelling need by a person
making a request for expedited processing shall be made by a
statement certified by such person to be true and correct to the
best of such person’s knowledge and belief.

(F) In denying a request for records, in whole or in part, an
agency shall make a reasonable effort to estimate the volume of
any requested matter the provision of which is denied, and shall
provide any such estimate to the person making the request, unless
providing such estimate would harm an interest protected by the
exemption in subsection (b) pursuant to which the denial is made.

(7) Each agency shall—

(A) establish a system to assign an individualized tracking
number for each request received that will take longer than ten
days to process and provide to each person making a request the
tracking number assigned to the request; and

(B) establish a telephone line or Internet service that provides
information about the status of a request to the person making the
request using the assigned tracking number, including—

(i) the date on which the agency originally received the
request; and

(i1) an estimated date on which the agency will complete
action on the request.

(b) This section does not apply to matters that are—

10

Amended by P.L. 110-175, § 7(a), 121 Stat. 2524 (2007), which became effective

December 31, 2008.
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(1)(A) specifically authorized under criteria established by an
Executive order to be kept secret in the interest of national defense or
foreign policy and (B) are in fact properly classified pursuant to such
Executive Order;

(2) related solely to the internal personnel rules and practices of an
agency;

(3)" specifically exempted from disclosure by statute (other than
section 552b of this title), if that statute—

(A) (i) requires that the matters be withheld from the public in
such a manner as to leave no discretion on the issue; or
(i1) establishes particular criteria for withholding or refers to
particular types of matters to be withheld; and
(B) if enacted after the date of enactment of the OPEN FOIA
Act of 2009 [enacted Oct. 28, 2009], specifically cites to this paragraph.

(4) trade secrets and commercial or financial information obtained
from a person and privileged or confidential;

(5) inter-agency or intra—agency memorandums or letters which
would not be available by law to a party other than an agency in litigation
with the agency;

(6) personnel and medical files and similar files the disclosure of
which would constitute a clearly unwarranted invasion of personal
privacy;

(7) records or information compiled for law enforcement purposes,
but only to the extent that the production of such law enforcement
records or information (A) could reasonably be expected to interfere with
enforcement proceedings, (B) would deprive a person of a right to a fair
trial or an impartial adjudication, (C) could reasonably be expected to
constitute an unwarranted invasion of personal privacy, (D) could
reasonably be expected to disclose the identity of a confidential source,
including a State, local, or foreign agency or authority or any private
institution which furnished information on a confidential basis, and, in a
case of a record or information compiled by criminal law enforcement
authority in the course of a criminal investigation or by an agency
conducting a lawful national security intelligence investigation,
information furnished by a confidential source, (E) would disclose
techniques and procedures for law enforcement investigations or
prosecutions, or would disclose guidelines for law enforcement
investigations or prosecutions if such disclosure could reasonably be
expected to risk circumvention of the law, or (F) could reasonably be
expected to endanger the life or physical safety of any individual;

(8) contained in or related to examination, operating, or condition
reports prepared by, on behalf of, or for the use of an agency responsible
for the regulation or supervision of financial institutions; or

(9) geological and geophysical information and data, including maps,
concerning wells.

Any reasonably segregable portion of a record shall be provided
to any person requesting such record after deletion of the portions which
are exempt under this subsection. The amount of information deleted,
and the exemption under which the deletion is made, shall be indicated
on the released portion of the record, unless including that indication
would harm an interest protected by the exemption in this subsection
under which the deletion is made. If technically feasible, the amount of
the information deleted, and the exemption under which the deletion is

' Amended by P.L. 111-83, Title V, § 564(b), 123 Stat. 2184 (2009).
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made, ' shall be indicated at the place in the record where such deletion
is made.

(c)(1) Whenever a request is made which involves access to records
described in subsection (b)(7)(A) and—

(A) the investigation or proceeding involves a possible
violation of criminal law; and

(B) there is reason to believe that (i) the subject of the
investigation or proceeding is not aware of its pendency, and (ii)
disclosure of the existence of the records could reasonably be
expected to interfere with enforcement proceedings, the agency may,
during only such time as that circumstance continues, treat the
records as not subject to the requirements of this section.

(2) Whenever informant records maintained by a criminal law
enforcement agency under an informant’s name or personal identifier
are requested by a third party according to the informant’s name or
personal identifier, the agency may treat the records as not subject to
the requirements of this section unless the informant’s status as an
informant has been officially confirmed.

(3) Whenever a request is made which involves access to records
maintained by the Federal Bureau of Investigation pertaining to
foreign intelligence or counterintelligence, or international terrorism,
and the existence of the records is classified information as provided
in subsection (b)(1), the Bureau may, as long as the existence of the
records remains classified information, treat the records as not subject
to the requirements of this section.

(d) This section does not authorize withholding of information or limit
the availability of records to the public, except as specifically stated in
this section. This section is not authority to withhold information from
Congress.

(e)(1) On or before February 1 of each year, each agency shall submit to
the Attorney General of the United States a report which shall cover the
preceding fiscal year and which shall include—

(A) the number of determinations made by the agency not to
comply with requests for records made to such agency under
subsection (a) and the reasons for each such determination;

(B)(1) the number of appeals made by persons under
subsection (a)(6), the result of such appeals, and the reason for the
action upon each appeal that results in a denial of information; and

(i1) a complete list of all statutes that the agency relies
upon to authorize the agency to withhold information under
subsection (b)(3), the number of occasions on which each
statute was relied upon,' a description of whether a court has
upheld the decision of the agency to withhold information under
each such statute, and a concise description of the scope of any
information withheld;

(C) the number of requests for records pending before the
agency as of September 30 of the preceding year, and the median
and average'* number of days that such requests had been pending
before the agency as of that date;

(D) the number of requests for records received by the
agency and the number of requests which the agency processed;

2 Amended by P.L. 110-175, § 12, 121 Stat. 2524 (2007).
3 Amended by P.L. 110-175, § 8(a)(1), 121 Stat. 2524 (2007).
" Amended by P.L. 110-175, § 8(a)(2), 121 Stat. 2524 (2007).
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(E) the median number of days taken by the agency to process
different types of requests, based on the date on which the requests
were received by the agency;

(F) the average number of days for the agency to respond to a
request beginning on the date on which the request was received by
the agency, the median number of days for the agency to respond to
such requests, and the range in number of days for the agency to
respond to such requests;

(G) based on the number of business days that have elapsed
since each request was originally received by the agency—

(i) the number of requests for records to which the agency
has responded with a determination within a period up to and
including 20 days, and in 20—day increments up to and including
200 days;

(i1) the number of requests for records to which the agency
has responded with a determination within a period greater than
200 days and less than 301 days;

(iii)) the number of requests for records to which the
agency has responded with a determination within a period
greater than 300 days and less than 401 days; and

(iv) the number of requests for records to which the
agency has responded with a determination within a period
greater than 400 days;

(H) the average number of days for the agency to provide the
granted information beginning on the date on which the request was
originally filed, the median number of days for the agency to provide
the granted information, and the range in number of days for the
agency to provide the granted information;

() the median and average number of days for the agency to
respond to administrative appeals based on the date on which the
appeals originally were received by the agency, the highest number
of business days taken by the agency to respond to an administrative
appeal, and the lowest number of business days taken by the agency
to respond to an administrative appeal;

(J) data on the 10 active requests with the earliest filing dates
pending at each agency, including the amount of time that has
elapsed since each request was originally received by the agency;

(K) data on the 10 active administrative appeals with the
earliest filing dates pending before the agency as of September 30 of
the preceding year, including the number of business days that have
elapsed since the requests were originally received by the agency;

(L) the number of expedited review requests that are granted
and denied, the average and median number of days for adjudicating
expedited review requests, and the number adjudicated within the
required 10 days;

(M) the number of fee waiver requests that are granted and
denied, and the average and median number of days for adjudicating
fee waiver determinations;

(N) the total amount of fees collected by the agency for
processing requests; and

Amended by P.L. 110-175, § 8(a)(3), 121 Stat. 2524 (2007).
Amended by P.L. 110-175, § 8(a), 121 Stat. 2524 (2007).
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(O) the number of full-time staff of the agency devoted to
processing requests for records under this section, and the total
amount expended by the agency for processing such requests.

(2) Information in each report submitted under paragraph (1) shall
be expressed in terms of each principal component of the agency and
for the agency overall.

(3) Each agency shall make each such report available to the
public including by computer telecommunications, or if computer
telecommunications means have not been established by the agency,
by other electronic means. In addition, each agency shall make the
raw statistical data used in its reports available electronically to the
public upon request.

(4) The Attorney General of the United States shall make each
report which has been made available by electronic means available at
a single electronic access point. The Attorney General of the United
States shall notify the Chairman and ranking minority member of the
Committee on Government Reform and Oversight of the House of
Representatives and the Chairman and ranking minority member of
the Committees on Governmental Affairs and the Judiciary of the
Senate, no later than April 1 of the year in which each such report is
issued, that such reports are available by electronic means.

(5) The Attorney General of the United States, in consultation
with the Director of the Office of Management and Budget, shall
develop reporting and performance guidelines in connection with
reports required by this subsection by October 1, 1997, and may
establish additional requirements for such reports as the Attorney
General determines may be useful.

(6) The Attorney General of the United States shall submit an
annual report on or before April 1 of each calendar year which shall
include for the prior calendar year a listing of the number of cases
arising under this section, the exemption involved in each case, the
disposition of such case, and the cost, fees, and penalties assessed
under subparagraphs (E), (F), and (G) of subsection (a)(4). Such
report shall also include a description of the efforts undertaken by the
Department of Justice to encourage agency compliance with this
section.

(f) For purposes of this section, the term—

17
18
19

(1) “agency” as defined in section 551(1) of this title includes any
executive department, military department, Government corporation,
Government controlled corporation, or other establishment in the
executive branch of the Government (including the Executive Office
of the President), or any independent regulatory agency; and

(2) ‘record’ and any other term used in this section in reference to
information includes—

(A) any information that would be an agency record subject to
the requirements of this section when maintained by an agency in
any format, including an electronic format; and

(B) any information described under subparagraph (A) that is
maintained for an agency by an entity under Government contract,
for the purposes of records management.'” (2) “record” and any
other term used in this section in reference to information includes
any information that would be an agency record subject to the

Amended by P.L. 110-175, § 8(b), 121 Stat. 2524 (2007).
Amended by P.L. 110-175, § 8(c), 121 Stat. 2524 (2007).
Amended by P.L. 110-175, § 9, 121 Stat. 2524 (2007).
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requirements of this section when maintained by an agency in any
format, including an electronic format.
(g) The head of each agency shall prepare and make publicly available
upon request, reference material or a guide for requesting records or
information from the agency, subject to the exemptions in subsection (b),
including—

(1) an index of all major information systems of the agency;

(2) a description of major information and record locator systems
maintained by the agency; and

(3) a handbook for obtaining various types and categories of
public information from the agency pursuant to chapter 35 of title 44,
and under this section.

(h)(1) There is established the Office of Government Information
Services within the National Archives and Records Administration.

(2) The Office of Government Information Services shall—

(A) review policies and procedures of administrative
agencies under this section;

(B) review compliance with this section by administrative
agencies; and

(C) recommend policy changes to Congress and the
President to improve the administration of this section.

(3) The Office of Government Information Services shall offer
mediation services to resolve disputes between persons making
requests under this section and administrative agencies as a
nonexclusive alternative to litigation and, at the discretion of the
Office, may issue advisory opinions if mediation has not resolved the
dispute.

(1) The Government Accountability Office shall conduct audits of
administrative agencies on the implementation of this section and issue
reports detailing the results of such audits.

(j) Each agency shall designate a Chief FOIA officer who shall be a
senior official of such agency (at the Assistant Secretary or equivalent
level).

(k) The Chief FOIA officer of each agency shall, subject to the authority
of the head of the agency—

(1) have agency—wide responsibility for efficient and
appropriate compliance with this section;

(2) monitor implementation of this section throughout the
agency and keep the head of the agency, the chief legal officer of the
agency, and the Attorney General appropriately informed of the
agency’s performance in implementing this section;

(3) recommend to the head of the agency such adjustments to
agency practices, policies, personnel, and funding as may be
necessary to improve its implementation of this section;

(4) review and report to the Attorney General, through the
head of the agency, at such times and in such formats as the Attorney
General may direct, on the agency’s performance in implementing
this section;

(5) facilitate public understanding of the purposes of the
statutory exemptions of this section by including concise descriptions
of the exemptions in both the agency’s handbook issued under
subsection (g), and the agency’s annual report on this section, and by

2 Amended, P.L. 104-231, §§ 3—11, 110 Stat. 3049 t03054 (1996).
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providing an overview, where appropriate, of certain general
categories of agency records to which those exemptions apply; and
(6) designate one or more FOIA Public Liaisons.
(1) FOIA Public Liaisons shall report to the agency Chief FOIA officer
and shall serve as supervisory officials to whom a requester under this
section can raise concerns about the service the requester has received
from the FOIA Requester Center, following an initial response from the
FOIA Requester Center Staff. FOIA Public Liaisons shall be responsible
for assisting in reducing delays, increasing transparency and
understanding of the status of requests, and assisting in the resolution of
disputes.
Sec. 552a. Records Maintained on Individuals
(a) Definitions. For purposes of this section—

(1) the term “agency” means agency as defined in section 552[(f)](e) of
this title;

(2) the term “individual” means a citizen of the United States or an
alien lawfully admitted for permanent residence;

(3) the term “maintain” includes maintain, collect, use, or disseminate;

(4) the term “record” means any item, collection, or grouping of
information about an individual that is maintained by an agency,
including, but not limited to, his education, financial transactions,
medical history, and criminal or employment history and that contains
his name, or the identifying number, symbol, or other identifying
particular assigned to the individual, such as a finger or voice print or a
photograph;

(5) the term “system of records” means a group of any records under
the control of any agency from which information is retrieved by the
name of the individual or by some identifying number, symbol, or other
identifying particular assigned to the individual;

(6) the term “statistical record” means a record in a system of records
maintained for statistical research or reporting purposes only and not
used in whole or in part in making any determination about an
identifiable individual, except as provided by section 8 of title 13;

(7) the term “routine use” means, with respect to the disclosure of a
record, the use of such record for a purpose which is compatible with the
purpose for which it was collected; and

(8) the term “matching program”—

(A) means any computerized comparison of—
(i) two or more automated systems of records or a system of
records with non—Federal records for the purpose of—

(I) establishing or verifying the eligibility of, or continuing
compliance with statutory and regulatory requirements by, applicants for,
recipients or beneficiaries of, participants in, or providers of services
with respect to, cash or in—kind assistance or payments under Federal
benefit programs, or

(IT) recouping payments or delinquent debts under such Federal
benefit programs, or

(i1) two or more automated Federal personnel or payroll systems of
records or a system of Federal personnel or payroll records with non—
Federal records,

(B) but does not include—

(1) matches performed to produce aggregate statistical data without

any personal identifiers;

2 Amended by P.L. 110-175, § 10(a), 121 Stat. 2524 (2007).
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(1) matches performed to support any research or statistical project,
the specific data of which may not be used to make decisions concerning
the rights, benefits, or privileges of specific individuals;

(i) matches performed, by an agency (or component thereof)
which performs as its principal function any activity pertaining to the
enforcement of criminal laws, subsequent to the initiation of a specific
criminal or civil law enforcement investigation of a named person or
persons for the purpose of gathering evidence against such person or
persons;

(iv) matches of tax information (I) pursuant to section 6103(d) of
the Internal Revenue Code of 1986 [26 USCS § 6103(d)], (II) for
purposes of tax administration as defined in section 6103(b)(4) of such
Code [26 USCS § 6103(b)(4)], (III) for the purpose of intercepting a tax
refund due an individual under authority granted by section 404(e), 464,
or 1137 of the Social Security Act [42 USCS § 604(e), 664, or 1337]; or
(IV) for the purpose of intercepting a tax refund due an individual under
any other tax refund intercept program authorized by statute which has
been determined by the Director of the Office of Management and
Budget to contain verification, notice, and hearing requirements that are
substantially similar to the procedures in section 1137 of the Social
Security Act [42 USCS § 1320b-7];

(v) matches—

(I) using records predominantly relating to Federal personnel, that
are performed for routine administrative purposes (subject to guidance
provided by the Director of the Office of Management and Budget
pursuant to subsection (v)); or

(II) conducted by an agency using only records from systems of
records maintained by that agency;

if the purpose of the match is not to take any adverse financial,
personnel, disciplinary, or other adverse action against Federal personnel;

(vi) matches performed for foreign counterintelligence purposes or
to produce background checks for security clearances of Federal
personnel or Federal contractor personnel;

(vii) matches performed incident to a levy described in section
6103(k)(8) of the Internal Revenue Code of 1986 [26 USCS §
6103(k)(8)];

(viii) matches performed pursuant to section 202(x)(3) or
1611(e)(1) of the Social Security Act (42 U.S.C. 402(x)(3), 1382(e)(1));
or

(ix) matches performed by the Secretary of Health and Human
Services or the Inspector General of the Department of Health and
Human Services with respect to potential fraud, waste, and abuse,
including matches of a system of records with non—Federal records;

(9) the term “recipient agency” means any agency, or contractor
thereof, receiving records contained in a system of records from a source
agency for use in a matching program;

(10) the term ‘“non—Federal agency” means any State or local
government, or agency thereof, which receives records contained in a
system of records from a source agency for use in a matching program;

(11) the term “source agency” means any agency which discloses
records contained in a system of records to be used in a matching
program, or any State or local government, or agency thereof, which
discloses records to be used in a matching program;

(12) the term “Federal benefit program” means any program
administered or funded by the Federal Government, or by any agent or
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State on behalf of the Federal Government, providing cash or in—kind
assistance in the form of payments, grants, loans, or loan guarantees to
individuals; and

(13) the term “Federal personnel” means officers and employees of the

Government of the United States, members of the uniformed services
(including members of the Reserve Components), individuals entitled to
receive immediate or deferred retirement benefits under any retirement
program of the Government of the United States (including survivor
benefits).
(b) Conditions of disclosure. No agency shall disclose any record which
is contained in a system of records by any means of communication to
any person, or to another agency, except pursuant to a written request by,
or with the prior written consent of, the individual to whom the record
pertains, unless disclosure of the record would be—

(1) to those officers and employees of the agency which maintains the
record who have a need for the record in the performance of their duties;

(2) required under section 552 of this title [5S USCS § 552];

(3) for a routine use as defined in subsection (a)(7) of this section and
described under subsection (e)(4)(D) of this section;

(4) to the Bureau of the Census for purposes of planning or carrying out
a census or survey or related activity pursuant to the provisions of title
13;

(5) to a recipient who has provided the agency with advance adequate
written assurance that the record will be used solely as a statistical
research or reporting record, and the record is to be transferred in a form
that is not individually identifiable;

(6) to the National Archives and Records Administration as a record
which has sufficient historical or other value to warrant its continued
preservation by the United States Government, or for evaluation by the
Archivist of the United States or the designee of the Archivist to
determine whether the record has such value;

(7) to another agency or to an instrumentality of any governmental
jurisdiction within or under the control of the United States for a civil or
criminal law enforcement activity if the activity is authorized by law, and
if the head of the agency or instrumentality has made a written request to
the agency which maintains the record specifying the particular portion
desired and the law enforcement activity for which the record is sought;

(8) to a person pursuant to a showing of compelling circumstances
affecting the health or safety of an individual if upon such disclosure
notification is transmitted to the last known address of such individual;

(9) to either House of Congress, or, to the extent of matter within its
jurisdiction, any committee or subcommittee thereof, any joint committee
of Congress or subcommittee of any such joint committee;

(10) to the Comptroller General, or any of his authorized
representatives, in the course of the performance of the duties of the
General Accounting Office [Government Accountability Office];

(11) pursuant to the order of a court of competent jurisdiction; or

(12) to a consumer reporting agency in accordance with section 3711(e)
of title 31.

(c) Accounting of certain disclosures. Each agency, with respect to each
system of records under its control, shall—

(1) except for disclosures made under subsections (b)(1) or (b)(2) of
this section, keep an accurate accounting of—
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(A) the date, nature, and purpose of each disclosure of a record to any
person or to another agency made under subsection (b) of this section;
and

(B) the name and address of the person or agency to whom the
disclosure is made;

(2) retain the accounting made under paragraph (1) of this subsection
for at least five years or the life of the record, whichever is longer, after
the disclosure for which the accounting is made;

(3) except for disclosures made under subsection (b)(7) of this section,
make the accounting made under paragraph (1) of this subsection
available to the individual named in the record at his request; and

(4) inform any person or other agency about any correction or notation
of dispute made by the agency in accordance with subsection (d) of this
section of any record that has been disclosed to the person or agency if an
accounting of the disclosure was made.

(d) Access to records. Each agency that maintains a system of records
shall—

(1) upon request by any individual to gain access to his record or to any
information pertaining to him which is contained in the system, permit
him and upon his request, a person of his own choosing to accompany
him, to review the record and have a copy made of all or any portion
thereof in a form comprehensible to him, except that the agency may
require the individual to furnish a written statement authorizing
discussion of that individual's record in the accompanying person's
presence;

(2) permit the individual to request amendment of a record pertaining
to him and—

(A) not later than 10 days (excluding Saturdays, Sundays, and legal
public holidays) after the date of receipt of such request, acknowledge in
writing such receipt; and

(B) promptly, either—

(i) make any correction of any portion thereof which the individual
believes is not accurate, relevant, timely, or complete; or

(i) inform the individual of its refusal to amend the record in
accordance with his request, the reason for the refusal, the procedures
established by the agency for the individual to request a review of that
refusal by the head of the agency or an officer designated by the head of
the agency, and the name and business address of that official;

(3) permit the individual who disagrees with the refusal of the agency
to amend his record to request a review of such refusal, and not later than
30 days (excluding Saturdays, Sundays, and legal public holidays) from
the date on which the individual requests such review, complete such
review and make a final determination unless, for good cause shown, the
head of the agency extends such 30—day period; and if, after his review,
the reviewing official also refuses to amend the record in accordance
with the request, permit the individual to file with the agency a concise
statement setting forth the reasons for his disagreement with the refusal
of the agency, and notify the individual of the provisions for judicial
review of the reviewing official's determination under subsection
(g)(1)(A) of this section;

(4) in any disclosure, containing information about which the
individual has filed a statement of disagreement, occurring after the filing
of the statement under paragraph (3) of this subsection, clearly note any
portion of the record which is disputed and provide copies of the
statement and, if the agency deems it appropriate, copies of a concise
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statement of the reasons of the agency for not making the amendments
requested, to persons or other agencies to whom the disputed record has
been disclosed; and

(5) nothing in this section shall allow an individual access to any
information compiled in reasonable anticipation of a civil action or
proceeding.

(e) Agency requirements. Each agency that maintains a system of records
shall—

(1) maintain in its records only such information about an individual as
is relevant and necessary to accomplish a purpose of the agency required
to be accomplished by statute or by executive order of the President;

(2) collect information to the greatest extent practicable directly from
the subject individual when the information may result in adverse
determinations about an individual's rights, benefits, and privileges under
Federal programs;

(3) inform each individual whom it asks to supply information, on the
form which it uses to collect the information or on a separate form that
can be retained by the individual—

(A) the authority (whether granted by statute, or by executive order of
the President) which authorizes the solicitation of the information and
whether disclosure of such information is mandatory or voluntary;

(B) the principal purpose or purposes for which the information is
intended to be used;

(C) the routine uses which may be made of the information, as
published pursuant to paragraph (4)(D) of this subsection; and

(D) the effects on him, if any, of not providing all or any party of the
requested information;

(4) subject to the provisions of paragraph (11) of this subsection,
publish in the Federal Register upon establishment or revision a notice of
the existence and character of the system of records, which notice shall
include—

(A) the name and location of the system;

(B) the categories of individuals on whom records are maintained in
the system,;

(C) the categories of records maintained in the system;

(D) each routine use of the records contained in the system, including
the categories of users and the purpose of such use;

(E) the policies and practices of the agency regarding storage,
retrievability, access controls, retention, and disposal of the records;

(F) the title and business address of the agency official who is
responsible for the system of records;

(G) the agency procedures whereby an individual can be notified at
his request if the system of records contains a record pertaining to him;

(H) the agency procedures whereby an individual can be notified at
his request how he can gain access to any record pertaining to him
contained in the system of records, and how he can contest its content;
and

(I) the categories of sources or records in the system;

(5) maintain all records which are used by the agency in making any
determination about any individual with such accuracy, relevance,
timeliness, and completeness as is reasonably necessary to assure fairness
to the individual in the determination;

(6) prior to disseminating any record about an individual to any person
other than an agency, unless the dissemination is made pursuant to
subsection (b)(2) of this section, make reasonable efforts to assure that
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such records are accurate, complete, timely, and relevant for agency
purposes;

(7) maintain no record describing how any individual exercises rights
guaranteed by the First Amendment unless expressly authorized by
statute or by the individual about whom the record is maintained or
unless pertinent to and within the scope of an authorized law enforcement
activity;

(8) make reasonable efforts to serve notice on an individual when any
record on such individual is made available to any person under
compulsory legal process when such process becomes a matter of public
record;

(9) establish rules of conduct for persons involved in the design,
development, operation, or maintenance of any system of records, or in
maintaining any record, and instruct each such person with respect to
such rules and the requirements of this section, including any other rules
and procedures adopted pursuant to this section and the penalties for
noncompliance;

(10) establish appropriate administrative, technical, and physical
safeguards to insure the security and confidentiality of records and to
protect against any anticipated threats or hazards to their security or
integrity which could result in substantial harm, embarrassment,
inconvenience, or unfairness to any individual on whom information is
maintained;

(11) at least 30 days prior to publication of information under
paragraph (4)(D) of this subsection, publish in the Federal Register
notice of any new use or intended use of the information in the system,
and provide an opportunity for interested persons to submit written data,
views, or arguments to the agency; and

(12) [Caution: For effective date, see 1988 Amendment note] if such

agency is a recipient agency or a source agency in a matching program
with a non—-Federal agency, with respect to any establishment or revision
of a matching program, at least 30 days prior to conducting such
program, publish in the Federal Register notice of such establishment or
revision.
(f) Agency Rules. In order to carry out the provisions of this section, each
agency that maintains a system of records shall promulgate rules, in
accordance with the requirements (including general notice) of section
553 of this title [5S USCS § 553], which shall—

(1) establish procedures whereby an individual can be notified in
response to his request if any system of records named by the individual
contains a record pertaining to him;

(2) define reasonable times, places, and requirements for identifying an
individual who requests his record or information pertaining to him
before the agency shall make the record or information available to the
individual;

(3) establish procedures for the disclosure to an individual upon his
request of his record or information pertaining to him, including special
procedure, if deemed necessary, for the disclosure to an individual of
medical records, including psychological records, pertaining to him;

(4) establish procedures for reviewing a request from an individual
concerning the amendment of any record or information pertaining to the
individual, for making a determination on the request, for an appeal
within the agency of an initial adverse agency determination, and for
whatever additional means may be necessary for each individual to be
able to exercise fully his rights under this section; and
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(5) establish fees to be charged, if any, to any individual for making
copies of his record, excluding the cost of any search for and review of
the record.

The Office of the Federal Register shall biennially compile and
publish the rules promulgated under this subsection and agency notices
published under subsection (e)(4) of this section in a form available to
the public at low cost.

(g) Civil remedies.

(1) Whenever any agency—

(A) makes a determination under subsection (d)(3) of this section not
to amend an individual's record in accordance with his request, or fails to
make such review in conformity with that subsection;

(B) refuses to comply with an individual request under subsection
(d)(1) of this section;

(C) fails to maintain any record concerning any individual with such
accuracy, relevance, timeliness, and completeness as is necessary to
assure fairness in any determination relating to the qualifications,
character, rights, or opportunities of, or benefits to the individual that
may be made on the basis of such record, and consequently a
determination is made which is adverse to the individual; or

(D) fails to comply with any other provision of this section, or any
rule promulgated thereunder, in such a way as to have an adverse effect
on an individual,

the individual may bring a civil action against the agency, and the
district courts of the United States shall have jurisdiction in the matters
under the provisions of this subsection.

(2) (A) In any suit brought under the provisions of subsection (g)(1)(A)
of this section, the court may order the agency to amend the individual's
record in accordance with his request or in such other way as the court
may direct. In such a case the court shall determine the matter de novo.

(B) The court may assess against the United States reasonable
attorney fees and other litigation costs reasonably incurred in any case
under this paragraph in which the complainant has substantially
prevailed.

(3) (A) In any suit brought under the provisions of subsection (g)(1)(B)
of this section, the court may enjoin the agency from withholding the
records and order the production to the complainant of any agency
records improperly withheld from him. In such a case the court shall
determine the matter de novo, and may examine the contents of any
agency records in camera to determine whether the records or any portion
thereof may be withheld under any of the exemptions set forth in
subsection (k) of this section, and the burden is on the agency to sustain
its action.

(B) The court may assess against the United States reasonable
attorney fees and other litigation costs reasonably incurred in any case
under this paragraph in which the complainant has substantially
prevailed.

(4) In any suit brought under the provisions of subsection (g)(1)(C) or
(D) of this section in which the court determines that the agency acted in
a manner which was intentional or willful, the United States shall be
liable to the individual in an amount equal to the sum of—

(A) actual damages sustained by the individual as a result of the
refusal or failure, but in no case shall a person entitled to recovery
receive less than the sum of $ 1,000; and
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(B) the costs of the action together with reasonable attorney fees as
determined by the court.

(5) An action to enforce any liability created under this section may be
brought in the district court of the United States in the district in which
the complainant resides, or has his principal place of business, or in
which the agency records are situated, or in the District of Columbia,
without regard to the amount in controversy, within two years from the
date on which the cause of action arises, except that where an agency has
materially and willfully misrepresented any information required under
this section to be disclosed to an individual and the information so
misrepresented is material to establishment of the liability of the agency
to the individual under this section, the action may be brought at any time
within two years after discovery by the individual of the
misrepresentation. Nothing in this section shall be construed to authorize
any civil action by reason of any injury sustained as the result of a
disclosure of a record prior to September 27, 1975.

(h) Rights of legal guardians. For the purposes of this section, the parent
of any minor, or the legal guardian of any individual who has been
declared to be incompetent due to physical or mental incapacity or age by
a court of competent jurisdiction, may act on behalf of the individual.

(i) Criminal penalties.

(1) Any officer or employee of an agency, who by virtue of his
employment or official position, has possession of, or access to, agency
records which contain individually identifiable information the disclosure
of which is prohibited by this section or by rules or regulations
established thereunder, and who knowing that disclosure of the specific
material is so prohibited, willfully discloses the material in any manner to
any person or agency not entitled to receive it, shall be guilty of a
misdemeanor and fined not more than $ 5,000.

(2) Any officer or employee of any agency who willfully maintains a
system of records without meeting the notice requirements of subsection
(e)(4) of this section shall be guilty of a misdemeanor and fined not more
than $ 5,000.

(3) Any person who knowingly and willfully requests or obtains any

record concerning an individual from an agency under false pretenses
shall be guilty of a misdemeanor and fined not more than $ 5,000.
(j) General exemptions. The head of any agency may promulgate rules, in
accordance with the requirements (including general notice) of sections
553(b)(1), (2), and (3), (c), and (e) of this title [S USCS §§ 553(b)(1), (2),
and (3), (c), and (e)], to exempt any system of records within the agency
from any part of this section except subsections (b), (c)(1) and (2),
(e)(4)(A) through (F), (e)(6), (7), (9), (10), and (11), and (i) if the system
of records is—

(1) maintained by the Central Intelligence Agency; or

(2) maintained by an agency or component thereof which performs as
its principal function any activity pertaining to the enforcement of
criminal laws, including police efforts to prevent, control, or reduce
crime or to apprehend criminals, and the activities of prosecutors, courts,
correctional, probation, pardon, or parole authorities, and which consists
of (A) information compiled for the purpose of identifying individual
criminal offenders and alleged offenders and consisting only of
identifying data and notations of arrests, the nature and disposition of
criminal charges, sentencing, confinement, release, and parole and
probation status; (B) information compiled for the purpose of a criminal
investigation, including reports of informants and investigators, and
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associated with an identifiable individual; or (C) reports identifiable to an
individual compiled at any stage of the process of enforcement of the
criminal laws from arrest or indictment through release from supervision.

At the time rules are adopted under this subsection, the agency shall

include in the statement required under section 553(c) of this title [5
USCS § 553(c)], the reasons why the system of records is to be exempted
from a provision of this section.
(k) Specific exemptions. The head of any agency may promulgate rules,
in accordance with the requirements (including general notice) of
sections 553(b)(1), (2), and (3), (c), and (e) of this title [S USCS §§
553(b)(1), (2), and (3), (c¢), and (e)], to exempt any system of records
within the agency from subsections (c)(3), (d), (¢)(1), (e)(4)(G), (H), and
(I) and (f) of this section if the system of records is—

(1) subject to provisions of section 552(b)(1) of this title [S USCS §
552(b)(D)];

(2) investigatory material compiled for law enforcement purposes,
other than material within the scope of subsection (j)(2) of this section:
Provided, however, That if any individual is denied any right, privilege,
or benefit that he would otherwise be entitled by Federal law, or for
which he would otherwise be eligible, as a result of the maintenance of
such material, such material shall be provided to such individual, except
to the extent that the disclosure of such material would reveal the identity
of a source who furnished information to the Government under an
express promise that the identity of the source would be held in
confidence, or, prior to the effective date of this section, under an implied
promise that the identity of the source would be held in confidence;

(3) maintained in connection with providing protective services to the
President of the United States or other individuals pursuant to section
3056 of'title 18;

(4) required by statute to be maintained and used solely as statistical
records;

(5) investigatory material compiled solely for the purpose of
determining suitability, eligibility, or qualifications for Federal civilian
employment, military service, Federal contracts, or access to classified
information, but only to the extent that the disclosure of such material
would reveal the identity of a source who furnished information to the
Government under an express promise that the identity of the source
would be held in confidence, or, prior to the effective date of this section,
under an implied promise that the identity of the source would be held in
confidence;

(6) testing or examination material used solely to determine individual
qualifications for appointment or promotion in the Federal service the
disclosure of which would compromise the objectivity or fairness of the
testing or examination process; or

(7) evaluation material used to determine potential for promotion in the
armed services, but only to the extent that the disclosure of such material
would reveal the identity of a source who furnished information to the
Government under an express promise that the identity of the source
would be held in confidence, or, prior to the effective date of this section,
under an implied promise that the identity of the source would be held in
confidence.

At the time rules are adopted under this subsection, the agency shall
include in the statement required under section 553(c) of this title [5
USCS § 553(c)], the reasons why the system of records is to be exempted
from a provision of this section.
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(1) Archival records.

(1) Each agency record which is accepted by the Archivist of the
United States for storage, processing, and servicing in accordance with
section 3103 of title 44 shall, for the purposes of this section, be
considered to be maintained by the agency which deposited the record
and shall be subject to the provisions of this section. The Archivist of the
United States shall not disclose the record except to the agency which
maintains the record, or under rules established by that agency which are
not inconsistent with the provisions of this section.

(2) Each agency record pertaining to an identifiable individual which
was transferred to the National Archives of the United States as a record
which has sufficient historical or other value to warrant its continued
preservation by the United States Government, prior to the effective date
of this section, shall, for the purposes of this section, be considered to be
maintained by the National Archives and shall not be subject to the
provisions of this section, except that a statement generally describing
such records (modeled after the requirements relating to records subject
to subsections (e)(4)(A) through (G) of this section) shall be published in
the Federal Register.

(3) Each agency record pertaining to an identifiable individual which is
transferred to the National Archives of the United States as a record
which has sufficient historical or other value to warrant its continued
preservation by the United States Government, on or after the effective
date of this section [effective 270 days following Dec. 31, 1974], shall,
for the purposes of this section, be considered to be maintained by the
National Archives and shall be exempt from the requirements of this
section except subsections (e)(4)(A) through (G) and (e)(9) of this
section.

(m) Government contractors.

(1) When an agency provides by a contract for the operation by or on
behalf of the agency of a system of records to accomplish an agency
function, the agency shall, consistent with its authority, cause the
requirements of this section to be applied to such system. For purposes of
subsection (i) of this section any such contractor and any employee of
such contractor, if such contract is agreed to on or after the effective date
of this section, shall be considered to be an employee of an agency.

(2) A consumer reporting agency to which a record is disclosed under
section 3711(e) of title 31 shall not be considered a contractor for the
purposes of this section.

(n) Mailing lists. An individual's name and address may not be sold or
rented by an agency unless such action is specifically authorized by law.
This provision shall not be construed to require the withholding of names
and addresses otherwise permitted to be made public.

(o) Matching agreements.

(1) No record which is contained in a system of records may be
disclosed to a recipient agency or non—Federal agency for use in a
computer matching program except pursuant to a written agreement
between the source agency and the recipient agency or non—Federal
agency specifying—

(A) the purpose and legal authority for conducting the program;

(B) the justification for the program and the anticipated results,
including a specific estimate of any savings;

(C) a description of the records that will be matched, including each
data element that will be used, the approximate number of records that
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will be matched, and the projected starting and completion dates of the
matching program;

(D) procedures for providing individualized notice at the time of
application, and notice periodically thereafter as directed by the Data
Integrity Board of such agency (subject to guidance provided by the
Director of the Office of Management and Budget pursuant to subsection
(V))y to—

(i) applicants for and recipients of financial assistance or payments
under Federal benefit programs, and

(ii) applicants for and holders of positions as Federal personnel, that
any information provided by such applicants, recipients, holders and
individuals may be subject to verification through matching programs;

(E) procedures for verifying information produced in such matching
program as required by subsection (p);

(F) procedures for the retention and timely destruction of identifiable
records created by a recipient agency or non—Federal agency in such
matching program;

(G) procedures for ensuring the administrative, technical, and
physical security of the records matched and the results of such
programs;

(H) prohibitions on duplication and redisclosure of records provided
by the source agency within or outside the recipient agency or the non—
Federal agency, except where required by law or essential to the conduct
of the matching program;

(I) procedures governing the use by a recipient agency or non—
Federal agency of records provided in a matching program by a source
agency, including procedures governing return of the records to the
source agency or destruction of records used in such program;

(J) information on assessments that have been made on the accuracy
of the records that will be used in such matching program; and

(K) that the Comptroller General may have access to all records of a
recipient agency or a non—Federal agency that the Comptroller General
deems necessary in order to monitor or verify compliance with the
agreement.

(2) (A) A copy of each agreement entered into pursuant to paragraph
(1) shall—

(1) be transmitted to the Committee on Governmental Affairs of the
Senate and the Committee on Government Operations of the House of
Representatives; and

(i1) be available upon request to the public.

(B) No such agreement shall be effective until 30 days after the date
on which such a copy is transmitted pursuant to subparagraph (A)(i).

(C) Such an agreement shall remain in effect only for such period, not
to exceed 18 months, as the Data Integrity Board of the agency
determines is appropriate in light of the purposes, and length of time
necessary for the conduct, of the matching program.

(D) Within 3 months prior to the expiration of such an agreement
pursuant to subparagraph (C), the Data Integrity Board of the agency
may, without additional review, renew the matching agreement for a
current, ongoing matching program for not more than one additional year
if—

(1) such program will be conducted without any change; and

(i1) each party to the agreement certifies to the Board in writing that
the program has been conducted in compliance with the agreement.

(p) Verification and opportunity to contest findings.
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(1) In order to protect any individual whose records are used in a
matching program, no recipient agency, non—Federal agency, or source
agency may suspend, terminate, reduce, or make a final denial of any
financial assistance or payment under a Federal benefit program to such
individual, or take other adverse action against such individual, as a
result of information produced by such matching program, until—

(A) (i) the agency has independently verified the information; or

(i1) the Date Integrity Board of the agency, or in the case of a non—
Federal agency the Data Integrity Board of the source agency, determines
in accordance with guidance issued by the Director of the Office of
Management and Budget that—

(I) the information is limited to identification and amount of
benefits paid by the source agency under a Federal benefit program; and

(II) there is a high degree of confidence that the information
provided to the recipient agency is accurate;

(B) the individual receives a notice from the agency containing a
statement of its findings and informing the individual of the opportunity
to contest such findings; and

(C) (i) the expiration of any time period established for the program
by statute or regulation for the individual to respond to that notice; or

(i) in the case of a program for which no such period is established,
the end of the 30—day period beginning on the date on which notice under
subparagraph (B) is mailed or otherwise provided to the individual.

(2) Independent verification referred to in paragraph (1) requires
investigation and confirmation of specific information relating to an
individual that is used as a basis for an adverse action against the
individual, including where applicable investigation and confirmation of—

(A) the amount of any asset or income involved;

(B) whether such individual actually has or had access to such asset
or income for such individual's own use; and

(C) the period or periods when the individual actually had such asset
or income.

(3) Notwithstanding paragraph (1), an agency may take any appropriate
action otherwise prohibited by such paragraph if the agency determines
that the public health or public safety may be adversely affected or
significantly threatened during any notice period required by such
paragraph.

(q) Sanctions.

(1) Notwithstanding any other provision of law, no source agency may
disclose any record which is contained in a system of records to a
recipient agency or non—Federal agency for a matching program if such
source agency has reason to believe that the requirements of subsection
(p), or any matching agreement entered into pursuant to subsection (o), or
both, are not being met by such recipient agency.

(2) No source agency may renew a matching agreement unless—

(A) the recipient agency or non—Federal agency has certified that it
has complied with the provisions of that agreement; and

(B) the source agency has no reason to believe that the certification is
inaccurate.

(r) Report on new systems and matching programs. Each agency that
proposes to establish or make a significant change in a system of records
or a matching program shall provide adequate advance notice of any such
proposal (in duplicate) to the Committee on Government Operations of
the House of Representatives, the Committee on Governmental Affairs of
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the Senate, and the Office of Management and Budget in order to permit
an evaluation of the probable or potential effect of such proposal on the
privacy or other rights of individuals.

(s) Biennial report. The President shall biennally submit to the Speaker of
the House of Representatives and the President pro tempore of the Senate
a report—

(1) describing the actions of the Director of the Office of Management
and Budget pursuant to section 6 of the Privacy Act of 1974 during the
preceding 2 years;

(2) describing the exercise of individual rights of access and
amendment under this section during such years;

(3) identifying changes in or additions to systems of records;

(4) containing such other information concerning administration of this
section as may be necessary or useful to the Congress in reviewing the
effectiveness of this section in carrying out the purposes of the Privacy
Act of 1974 [note to this section].

(t) Effect of other laws.

(1) No agency shall rely on any exemption contained in section 552 of
this title [5S USCS § 552] to withhold from an individual any record
which is otherwise accessible to such individual under the provisions of
this section.

(2) No agency shall rely on any exemption in this section to withhold
from an individual any record which is otherwise accessible to such
individual under the provisions of section 552 of this title [5 USCS §
552].

(u) Data Integrity Boards.

(1) Every agency conducting or participating in a matching program
shall establish a Data Integrity Board to oversee and coordinate among
the various components of such agency the agency's implementation of
this section.

(2) Each Data Integrity Board shall consist of senior officials
designated by the head of the agency, and shall include any senior
official designated by the head of the agency as responsible for
implementation of this section, and the inspector general of the agency, if
any. The inspector general shall not serve as chairman of the Data
Integrity Board.

(3) Each Data Integrity Board—

(A) shall review, approve, and maintain all written agreements for
receipt or disclosure of agency records for matching programs to ensure
compliance with subsection (0), and all relevant statutes, regulations, and
guidelines;

(B) shall review all matching programs in which the agency has
participated during the year, either as a source agency or recipient
agency, determine compliance with applicable laws, regulations,
guidelines, and agency agreements, and assess the costs and benefits of
such programs;

(C) shall review all recurring matching programs in which the agency
has participated during the year, either as a source agency or recipient
agency, for continued justification for such disclosures;

(D) shall compile an annual report, which shall be submitted to the
head of the agency and the Office of Management and Budget and made
available to the public on request, describing the matching activities of
the agency, including—

(1) matching programs in which the agency has participated as a
source agency or recipient agency;
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(i1) matching agreements proposed under subsection (o) that were
disapproved by the Board;

(iii) any changes in membership or structure of the Board in the
preceding year;

(iv) the reasons for any waiver of the requirement in paragraph (4)
of this section for completion and submission of a cost-benefit analysis
prior to the approval of a matching program;

(v) any violations of matching agreements that have been alleged or
identified and any corrective action taken; and

(vi) any other information required by the Director of the Office of
Management and Budget to be included in such report;

(E) shall serve as a clearinghouse for receiving and providing
information on the accuracy, completeness, and reliability of records
used in matching programs;

(F) shall provide interpretation and guidance to agency components
and personnel on the requirements of this section for matching programs;

(G) shall review agency recordkeeping and disposal policies and
practices for matching programs to assure compliance with this section;
and

(H) may review and report on any agency matching activities that are
not matching programs.

(4) (A) Except as provided in subparagraphs (B) and (C), a Data
Integrity Board shall not approve any written agreement for a matching
program unless the agency has completed and submitted to such Board a
cost-benefit analysis of the proposed program and such analysis
demonstrates that the program is likely to be cost effective.

(B) The Board may waive the requirements of subparagraph (A) of
this paragraph if it determines in writing, in accordance with guidelines
prescribed by the Director of the Office of Management and Budget, that
a cost—benefit analysis is not required.

(C) A cost—benefit analysis shall not be required under subparagraph
(A) prior to the initial approval of a written agreement for a matching
program that is specifically required by statute. Any subsequent written
agreement for such a program shall not be approved by the Data Integrity
Board unless the agency has submitted a cost-benefit analysis of the
program as conducted under the preceding approval of such agreement.

(5) (A) If a matching agreement is disapproved by a Data Integrity
Board, any party to such agreement may appeal the disapproval to the
Director of the Office of Management and Budget. Timely notice of the
filing of such an appeal shall be provided by the Director of the Office of
Management and Budget to the Committee on Governmental Affairs of
the Senate and the Committee on Government Operations of the House
of Representatives.

(B) The Director of the Office of Management and Budget may
approve a matching agreement notwithstanding the disapproval of a Data
Integrity Board if the Director determines that—

(i) the matching program will be consistent with all applicable
legal, regulatory, and policy requirements;

(i1) there is adequate evidence that the matching agreement will be
cost—effective; and

(iii) the matching program is in the public interest.

(C) The decision of the Director to approve a matching agreement
shall not take effect until 30 days after it is reported to committees
described in subparagraph (A).
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(D) If the Data Integrity Board and the Director of the Office of
Management and Budget disapprove a matching program proposed by
the inspector general of an agency, the inspector general may report the
disapproval to the head of the agency and to the Congress.

(6) In the reports required by paragraph (3)(D), agency matching
activities that are not matching programs may be reported on an
aggregate basis, if and to the extent necessary to protect ongoing law
enforcement or counterintelligence investigations.

(v) Office of Management and Budget responsibilities. The Director of
the Office of Management and Budget shall—

(1) develop and, after notice and opportunity for public comment,
prescribe guidelines and regulations for the use of agencies in
implementing the provisions of this section; and

(2) provide continuing assistance to and oversight of the
implementation of this section by agencies.

(w) Applicability to Bureau of Consumer Financial Protection. Except as
provided in the Consumer Financial Protection Act of 2010, this section
shall applgf with respect to the Bureau of Consumer Financial
Protection.”

Sec. 552b. Open Meetings

(a) For purposes of this section—

(1) the term “agency” means any agency, as defined in section
552(e) of this title, headed by a collegial body composed of two or
more individual members, a majority of whom are appointed to such
position by the President with the advice and consent of the Senate,
and any subdivision thereof authorized to act on behalf of the
agency;

(2) the term “meeting” means the deliberations of at least the
number of individual agency members required to take action on
behalf of the agency where such deliberations determine or result in
the joint conduct or disposition of official agency business, but does
not include deliberation required or permitted by subsection (d) or
(e); and

(3) the term “members” means an individual who belongs to a
collegial body heading an agency.

(b) Members shall not jointly conduct or dispose of agency business
other than in accordance with this section. Except as provided in
subsection (c), every portion of every meeting of an agency shall be open
to public observation.

(c) Except in a case where the agency finds that the public interest
requires otherwise, the second sentence of subsection (b) shall not apply
any portion of any agency meeting, and the requirements of subsections
(d) and (e) shall not apply to any information pertaining to such meeting
otherwise required by this section to be disclosed to the public, where the

2 Added by P.L. 93-579, § 3, 88 Stat. 1897 (1974); P.L. 94183, § 2(2), 89 Stat 1057
(1975); P.L. 97-365, § 2, 96 Stat. 1749 (1982); P.L. 97-375, Title II, § 201(a), (b),

96 Stat. 1821 (1982); P.L. 97-452, § 2(a)(1), 96 Stat. 2478 (1983); P.L. 98-477, § 2(c),

98 Stat. 2211 (1984): P.L. 98-497, Title I, § 107(g), 98 Stat. 2292 (1984); P.L. 100-503,
§§ 2-5, 6(a), 7, 8, 102 Stat. 2507-2514 (1988); P.L. 101-508, Title VII, Subtitle C,

§ 7201(b)(1), 104 Stat. 1388334 (1990); P.L. 103-66, Title XIIL, Ch. 2, Subch. A, Part V,
§ 13581(c), 107 Stat. 611 (1993); P.L. 104-193, Title I, § 110(w), 110 Stat. 2175 (1996);
P.L. 104-226, § 1(b)(3), 110 Stat. 3033 (1996); P.L. 104-316, Title I, § 115(g)2)(B),

110 Stat. 3835 (1996); P.L. 105-34, Title IX, Subtitle C, § 1026(b)(2), 111 Stat. 925
(1997); P.L. 105-362, Title XIIL, § 1301(d), 112 Stat. 3293 (1998); P.L. 106170, Title IV,
§ 402(a)(2), 113 Stat. 1908 (1999). Amended P.L. 111-148, Title VI, Subtitle E,

§ 6402(b)(2), 124 Stat. 756 (2010); P.L. 111203, Title X, Subtitle H, § 1082,

124 Stat. 2080 (2010).
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agency properly determines that such portion or portions of its meeting
or the disclosure of such information is likely to—

(1) disclose matters that are (A) specifically authorized under
criteria established by an Executive Order to be kept secret in the
interest of national defense or foreign policy and (B) in fact properly
classified pursuant to such Executive Order;

(2) relate solely to the internal personnel rules and practices of an
agency;

(3) disclose matters specifically exempted from disclosure by
statute (other than section 552, of this title), provided that such
statute (A) requires that the matters be withheld from the public in
such a manner as to leave no discretion on the issue, or

(B) establishes particular criteria for withholding or refers to
particular types of matters to be withheld;

(4) disclose trade secrets and commercial or financial information
obtained from a person and privileged or confidential;

(5) involve accusing any person of a crime, or formally censuring
any person;

(6) disclose information of a personal nature where disclosure
would constitute a clearly unwarranted invasion of personal privacy;

(7) disclose investigatory records compiled for law enforcement
purposes, or information which if written would be contained in such
records, but only to the extent that the production of such records or
information would (A) interfere with enforcement proceedings, (B)
deprive a person of a right to a fair trial or an impartial adjudication,
(C) constitute an unwarranted invasion of personal privacy, (D)
disclose the identity of a confidential source and, in the case of a
record compiled by criminal law enforcement authority in the course
of a criminal investigation, or by an agency conducting a lawful
national security intelligence investigation, confidential information
furnished only by the confidential source, (E) disclose investigative
techniques and procedures, or (F) endanger the life or physical safety
of law enforcement personnel;

(8) disclose information contained in or related to examination,
operating, or condition reports prepared by, on behalf of, or for the
use of an agency responsible for the regulation or supervision of
financial institutions;

(9) disclose information the premature disclosure of which
would—

(A) in the case of an agency which regulates currencies,
securities, commodities, or financial institutions, be likely to (i) lead
to significant financial speculation in currencies, securities, or
commodities, or (ii) significantly endanger the stability of any
financial institution; or

(B) in the case of any agency, be likely to significantly
frustrate implementation of a proposed agency action,

except that subparagraph (B) shall not apply in any instance
where the agency has already disclosed to the public the content or
nature of its proposed action, or where the agency is required by law
to make such disclosure on its own initiative prior to taking final
agency action on such proposal; or

(10) specifically concern the agency’s issuance of a subpoena, or
the agency’s participation in a civil action or proceeding, an action in
a foreign court or internecine tribunal, or an arbitration, or the
initiation, conduct, or disposition by the agency of a particular case
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of formal agency adjudication pursuant to the procedures in section
554 of this title or otherwise involving a determination on the record
after opportunity for a hearing.

(d)(1) Action under subsection (c) shall be taken only when a
majority of the entire membership of the agency (as defined in
subsection (a)(1)) votes to take such action. A separate vote of the
agency members shall be taken with respect to each agency meeting
a portion or portions of which are proposed to be closed to the public
pursuant to subsection (c), or with respect to any information which
is proposed to be withheld under subsection (c). A single vote may
be taken with respect to a series of meetings, a portion or portions of
which are proposed to be closed to the public, or with respect to any
information concerning such series of meetings, so long as each
meeting in such series involves the same particular matters and is
scheduled to be held no more than thirty days after the initial
meeting in such series. The vote of each agency member
participating in such vote shall be recorded and no proxies shall be
allowed.

(2) Whenever any person whose interests may be directly affected
by a portion of a meeting requests that the agency close such portion
to the public for any of the reasons referred to in paragraph (5), (6),
or (7) of subsection (c), the agency, upon request of any one of its
members, shall vote by recorded vote whether to close such meeting.

(3) Within one day of any vote taken pursuant to paragraph (1) or
(2), the agency shall make publicly available a written copy of such
vote reflecting the vote of each member on the question. If a portion
of a meeting is to be closed to the public, the agency shall, within
one day of the vote taken pursuant to paragraph (1) or (2) of this
subsection, make publicly available a full written explanation of its
action closing the portion together with a list of all persons expected
to attend the meeting and their affiliation.

(4) Any agency, a majority of whose meetings may properly be
closed to the public pursuant to paragraph (4), (8), (9)(A), or (10) of
subsection (c), or any combination thereof, may provide by
regulation for the closing of such meetings or portions thereof in the
event that a majority of the members of the agency votes by recorded
vote at the beginning of such meeting, or portion thereof, to close the
exempt portion or portions of the meeting, and a copy of such vote,
reflecting the vote of each member on the question, is made
available to the public. The provisions of paragraphs (1), (2), and
(3) of this subsection and subsections (e) shall not apply to any
portion of a meeting to which such regulations apply: Provided,
That the agency shall, except to the extent that such information is
exempt from disclosure under the provisions of subsection (c),
provide the public with public announcement of the time, place, and
subject matter of the meeting and of each portion thereof at the
earliest practicable time.

(e)(1) In the case of each meeting, the agency shall make public
announcement, at least one week before the meeting, of the time,
place, and subject matter of the meeting, whether it is to be open or
closed to the public, and the name and phone number of the official
designated by the agency to respond to requests for information
about the meeting. Such announcement shall be made unless a
majority of the members of the agency determines by a recorded
vote that agency business requires that such meeting be called at an
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carlier date, in which case the agency shall make public
announcement of the time, place, and subject matter of such
meeting, and whether open or closed to the public at the earliest
practicable time.

(2) The time or place of a meeting may be changed following the
public announcement required by paragraph (1) only if the agency
publicly announces such change at the earliest practicable time. The
subject matter of a meeting, or the determination of the agency to
open or close a meeting, or portion of a meeting, to the public, may
be changed following the public announcement required by this
subsection only if (A) a majority of the entire membership of the
agency determines by a recorded vote that agency business so
requires and that no earlier announcement of the chance was
possible, and (B) the agency publicly announces such change and the
vote of each member upon such change at the earliest practicable
time.

(3) Immediately following each public announcement required by
this subsection, notice of the time, place, and subject matter of a
meeting, whether the meeting is open or closed, any change in one of
the preceding, and the name and phone number of the official
designated by the agency to respond to requests for information
about the meeting, shall also be submitted for publication in the
Federal Register.

(H)(1) For every meeting closed pursuant to paragraphs (1) through
(10) of subsection (c), the General Counsel or chief legal officer of
the agency shall publicly certify that, in his or her opinion, the
meeting may be closed to the public and shall state each relevant
exemptive provision. A copy of such certification, together with a
statement from the presiding officer of the meeting setting forth the
time and place of the meeting, and the persons present, shall be
retained by the agency. The agency shall maintain a complete
transcript or electronic recording adequate to record fully the
proceedings of each meeting, or portion of a meeting, closed to the
public, except that in the case of a meeting, or portion of a meeting,
closed to the public pursuant to paragraph (8), (9)(A), or (10) of
subsection (c), the agency shall maintain either such a transcript or
recording, or a set of minutes. Such minutes shall fully and clearly
describe all matters discussed and shall provide a full and accurate
summary of any actions taken, and the reasons therefor, including a
description of each of the views expressed on any item and the
record of any roll—call vote (reflecting the vote of each member on
the question). All documents considered in connection with any
action shall be identified in such minutes.

(2) The agency shall make promptly available to the public, in a
place easily accessible to the public, the transcript, electronic
recording, or minutes (as required by paragraph (1)) of the
discussion of any item on the agenda, or of any item of the testimony
of any witness received at the meeting, except for such item or items
of such discussion or testimony as the agency determines to contain
information which may be withheld under subsection (c). Copies of
such transcript, or minutes, or a transcription of such recording
disclosing the identity of each speaker, shall be furnished to any
person at the actual cost of duplication or transcription. The agency
shall maintain a complete verbatim copy of the transcript, a complete
copy of the minutes, or a complete electronic recording of each
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meeting, or portion of a meeting, closed to the public, for a period of
at least two years after such meeting, or until one year after the
conclusion of any agency proceeding with respect to which the
meeting or portion was held, whichever occurs later.

(g) Each agency subject to the requirements of this section shall, within
180 days after the date of enactment of this section, following
consultation with the Office of the Chairman of the Administrative
Conference of the United States and published notice in the Federal
Register of at least thirty days and an opportunity for written comments
by any person, promulgate regulations to implement the requirements of
subsections (b) through (f) of this section. Any person may bring a
proceeding in the United States District Court for the District of
Columbia to require an agency to promulgate such regulations if such
agency has not promulgated such regulations within the time period
specified herein. Subject to any limitations of time provided by law, any
person may bring a proceeding in the United States Court of Appeals for
the District of Columbia to set aside agency regulations issued pursuant
to this subsection that are not in accord with the requirements of
subsections (b) through (f) of this section and to require the promulgation
of regulations that are in accord with such subsections.

(h)(1) The district courts of the United States shall have jurisdiction to
enforce the requirements of subsections (b) through (f) of this
section by declaratory judgment, injunctive relief, or other relief as
may be appropriate. Such actions may be brought by any person
against an agency prior to, or within sixty days after, the meeting out
of which the violation of this section arises, except that if public
announcement of such meeting is not initially provided by the
agency in accordance with the requirements of this section, such
action may be instituted pursuant to this section at any time prior to
sixty days after any public announcement of such meeting. Such
actions may be brought in the district court of the United States for
the district in which the agency meeting is held or in which the
agency in question has its headquarters, or in the District Court for
the District of Columbia. In such actions a defendant shall serve his
answer within thirty days after the service of the complaint. The
burden is on the defendant to sustain his action. In deciding such
cases the court may examine in camera any portion of the transcript,
electronic recording, or minutes of a meeting closed to the public,
and may take such additional evidence as it deems necessary. The
court, having due regard for orderly administration and the public
interest, as well as the interests of the parties, may grant such
equitable relief as it deems appropriate, including granting an
injunction against future violations of this section or ordering the
agency to make available to the public such portion of the transcript,
recording, or minutes of a meeting as is not authorized to be
withheld under subsection (c¢) of this section.

(2) Any Federal court otherwise authorized by law to review
agency action may, at the application of any person properly
participating in the proceeding pursuant to other applicable law,
inquire into violations by the agency of the requirements of this
section and afford such relief as it deems appropriate. Nothing in this
section authorizes any Federal court having jurisdiction solely on the
basis of paragraph (1) to set aside, enjoin, or invalidate any agency
action (other than an action to close a meeting or to withhold
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information under this section) taken or discussed at any agency
meeting out of which the violation of this section arose.
(1) The court may assess against any party reasonable attorney fees and
other litigation costs reasonably incurred by any other party who
substantially prevails in any action brought in accordance with the
provisions of subsections (g) or (h) of this section, except that costs may
be assessed against the plaintiff only where the court finds that the suit
was initiated by the plaintiff primarily for frivolous or dilatory purposes.
In the case of assessment of costs against an agency, the costs may be
assessed by the court against the United States.
(j) Each agency subject to the requirements of this section shall annually
report to the Congress regarding the following:

(1) The changes in the policies and procedures of the agency
under this section that have occurred during the preceding 1-year
period.

(2) A tabulation of the number of meetings held, the exemptions
applied to close meetings, and the days of public notice provided to
close meetings.

(3) A brief description of litigation or formal complaints
concerning the implementation of this section by the agency.

(4) A brief explanation of any changes in law that have affected
the responsibilities of the agency under this section.”

(k) Nothing herein expands or limits the present rights of any person
under section 552 of this title, except that the exemptions set forth in
subsection (c) of this section shall govern in the case of any request made
pursuant to section 552 to copy or inspect the transcripts, recordings, or
minutes described in subsection (f) of this section. The requirements of
chapter 33 of title 44, United States Code, shall not apply to the
transcripts, recordings, and minutes described in subsection (f) of this
section.

(1) This section does not constitute authority to withhold any information
from Congress, and does not authorize the closing of any agency meeting
or portion thereof required by any other provision of law to be open.

(m) Nothing in this section authorizes any agency to withhold from any
individual any record, including transcripts, recordings, or minutes
required by this section, which is otherwise accessible to such individual
under section 552a of this title. (P.L. 94409, section 3(a), Sept. 13,
1976, 90 Stat. 1241., and amended Public Law 104-66, title III, section
3002 (109 Stat. 734), Dec. 21, 1995.)

Sec. 553. Rulemaking

(a) This section applies, according to the provisions thereof, except to the
extent that there is involved—

(1) a military or foreign affairs function of the United States; or

(2) a matter relating to agency management or personnel or to
public property, loans, grants, benefits, or contracts.

(b) General notice of proposed rule making shall be published in the
Federal Register, unless persons subject thereto are named and either
personally served or otherwise have actual notice thereof in accordance
with law. The notice shall include—

(1) a statement of the time, place, and nature of public rule
making proceedings;

(2) reference to the legal authority under which the rule is
proposed; and

% Amended by P.L. 10466, Title IIL, § 3002, 109 Stat. 734 (1995).
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(3) ecither the terms or substance of the proposed rule or a
description of the subjects and issues involved.

Except when notice or hearing is required by statute, this
subsection does not apply—

(A) to interpretative rules, general statements of policy, or
rules of agency organization, procedure, or practice; or
(B) when the agency for good cause finds (and incorporates
the finding and a brief statement of reasons therefor in the rules
issued) that notice and public procedure thereon are impracticable,
unnecessary, or contrary to the public interest.
(c) After notice required by this section, the agency shall give interested
persons an opportunity to participate in the rule making through
submission of written data, views, or arguments with or without
opportunity for oral presentation. After consideration of the relevant
matter presented, the agency shall incorporate in the rules adopted a
concise general statement of their basis and purpose. When rules are
required by statute to be made on the record after opportunity for an
agency hearing, sections 556 and 557 of this title apply instead of this
subsection.
(d) The required publication or service of a substantive rule shall be
made not less than 30 days before its effective date, except—

(1) a substantive rule which grants or recognizes an exemption or
relieves a restriction;

(2) interpretative rules and statements of policy; or

(3) as otherwise provided by the agency for good cause found and
published with the rule.

(e) Each agency shall give an interested person the right to petition for
the issuance, amendment, or repeal of a rule. (P.L. 89-554, Sept. 6, 1966,
80 Stat. 383.)

Sec. 554. Adjudications

(a) This section applies, according to the provisions thereof, in every case
of adjudication required by statute to be determined on the record after
opportunity for an agency hearing, except to the extent that there is
involved—

(1) a matter subject to a subsequent trial of the law and the facts
de novo in a court;

(2) the selection or tenure of an employee, except an
administrative law judge appointed under section 3105 of this title;

(3) proceedings in which decisions rest solely on inspections,
tests, or elections;

(4) the conduct of military or foreign affairs functions;

(5) cases in which an agency is acting as an agent for a court; or

(6) the certification of worker representatives.

(b) Persons entitled to notice of an agency hearing shall be timely
informed of—

(1) the time, place, and nature of the hearing;

(2) the legal authority and jurisdiction under which the hearing is
to be held; and

(3) the matters of fact and law asserted.

When private persons are the moving parties, other parties to the
proceeding shall give prompt notice of issues controverted in fact or
law; and in other instances agencies may by rule require responsive
pleading. In fixing the time and place for hearings, due regard shall
be had for the convenience and necessity of the parties or their
representatives.
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(c) The agency shall give all interested parties opportunity for—

(1) the submission and consideration of facts, arguments, offers of
settlement, or proposals of adjustment when time, the nature of the
proceeding, and the public interest permit; and

(2) to the extent that the parties are unable so to determine a
controversy by consent, hearing and decision on notice and in
accordance with sections 556 and 557 of this title.

(d) The employee who presides at the reception of evidence pursuant to
section 556 of this title shall make the recommended decision or initial
decision required by section 557 of this title, unless he becomes
unavailable to the agency. Except to the extent required for the
disposition of ex parte matters as authorized by law, such an employee
may not-—

(1) consult a person or party on a fact in issue, unless on notice
and opportunity for all parties to participate; or

(2) be responsible to or subject to the supervision or direction of
an employee or agent engaged in the performance of investigative or
prosecuting functions for an agency.

An employee or agent engaged in the performance of
investigative or prosecuting functions for an agency in a case may
not, in that or a factually related case, participate or advise in the
decision, recommended decision, or agency review pursuant to
section 557 of this title, except as witness or counsel in public
proceedings. This subsection does not apply—

(A) in determining applications for initial licenses;

(B) to proceedings involving the validity or application of

rates, facilities, or practices of public utilities or carriers; or
(C) to the agency or a member or members of the body
comprising the agency.

(e) The agency, with like effect as in the case of other orders, and in its
sound discretion, may issue a declaratory order to terminate a
controversy or remove uncertainty. (Public Law 89-554, Sept. 6, 1966,
80 Stat. 384; amended Public Law 95-251, Mar. 27, 1978, 92 Stat. 183.)
Sec. 555. Ancillary Matters
(a) This section applies, according to the provisions thereof, except as
otherwise provided by this Subchapter.
(b) A person compelled to appear in person before an agency or
representative thereof is entitled to be accompanied, represented, and
advised by counsel or, if permitted by the agency, by other qualified
representative. A party is entitled to appear in person or by or with
counsel or other duly qualified representative in an agency proceeding.
So far as the orderly conduct of public business permits, an interested
person may appear before an agency or its responsible employees for the
presentation, adjustment, or determination of an issue, request, or
controversy in a proceeding, whether interlocutory, summary, or
otherwise, or in connection with an agency function. With due regard for
the convenience and necessity of the parties or their representatives and
within a reasonable time, each agency shall proceed to conclude a matter
presented to it. This subsection does not grant or deny a person who is
not a lawyer the right to appear for or represent others before an agency
or in an agency proceeding.
(c) Process, requirement of a report, inspection, or other investigative act
or demand may not be issued, made, or enforced except as authorized by
law. A person compelled to submit data or evidence is entitled to retain
or, on payment of lawfully prescribed costs, procure a copy or transcript
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thereof, except that in a nonpublic investigatory proceeding the witness
may for good cause be limited to inspection of the official transcript of
his testimony.

(d) Agency subpoenas authorized by law shall be issued to a party on
request and, when required by rules of procedure on a statement or
showing of general relevance and reasonable scope of the evidence
sought. On contest, the court shall sustain the subpoena or similar
process or demand to the extent that it is found to be in accordance with
law. In a proceeding for enforcement, the court shall issue an order
requiring the appearance of the witness or the production of the evidence
or data within a reasonable time under penalty of punishment for
contempt in case of contumacious failure to comply.

(e) Prompt notice shall be given of the denial in whole or in part of a
written application, petition, or other request of an interested person
made in connection with any agency proceedings. Except in affirming a
prior denial or when the denial is self-explanatory, the notice shall be
accompanied by a brief statement of the grounds for denial. (P.L. 89—
554, Sept. 6, 1966, 80 Stat. 385.)

Sec. 556. Hearings; Presiding Employees; Powers and Duties;
Burden of Proof; Evidence; Record as Basis of Decision

(a) This section applies, according to the provisions thereof, to hearings
required by section 553 or 554 of this title to be conducted in accordance
with this section.

(b) There shall preside at the taking of evidence—

(1) the agency;

(2) one or more members of the body which comprises the
agency; or

(3) one or more administrative law judges appointed under section
3105 of this title.

This Subchapter does not supersede the conduct of specified
classes of proceedings, in whole or in part, by or before boards or
other employees specially provided for by or designated under
statute. The functions of presiding employees and of employees
participating in decisions in accordance with section 557 of this title
shall be conducted in an impartial manner. A presiding or
participating employee may at any time disqualify himself. On the
filing in good faith of a timely and sufficient affidavit of personal
bias or other disqualification of a presiding or participating
employee, the agency shall determine the matter as a part of the
record and decision in the case.

(c) Subject to published rules of the agency and within its powers,
employees presiding at hearings may—

(1) administer oaths and affirmations;

(2) issue subpoenas authorized by law;

(3) rule on offers of proof and receive relevant evidence;

(4) take depositions or have depositions taken when the ends of
justice would be served;

(5) regulate the course of the hearing;

(6) hold conferences for the settlement of simplification of the
issues by consent of the parties; or by the use of alternative means of
dispute resolution as provided in Subchapter IV of this chapter;

(7) inform the parties as to the availability of one or more
alternative means of dispute resolution, and encourage use of such
methods;
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(8) require the attendance at any conference held pursuant to
paragraph (6) of at least one representative of each party who has
authority to negotiate concerning resolution of issues in
controversy.

(9) dispose of procedural requests or similar matters;

(10) make or recommend decisions in accordance with section
557 of this title; and

(11) take other action authorized by agency rule consistent with
this Subchapter.

(d) Except as otherwise provided by statute, the proponents of a rule or
order has the burden of proof. Any oral or documentary evidence may be
received, but the agency as a matter of policy shall provide for the
exclusion of irrelevant, immaterial, or unduly repetitious evidence. A
sanction may not be imposed or rule or order issued except on
consideration of the whole record or those parts thereof cited by a party
and supported by and in accordance with the reliable, probative, and
substantial evidence. The agency may, to the extent consistent with the
interests of justice and the policy of the underlying statutes administered
by the agency, consider a violation of section 557(d) of this title
sufficient grounds for a decision adverse to a party who has knowingly
committed such violation or knowingly caused such violation to occur. A
party is entitled to present his case or defense by oral or documentary
evidence, to submit rebuttal evidence, and to conduct such cross—
examination as may be required for a full and true disclosure of the facts.
In rule making or determining claims for money or benefits or
applications for initial licenses an agency may, when a party will not be
prejudiced thereby, adopt procedures for the submission of all or part of
the evidence in written form.

(e) The transcript of testimony and exhibits, together with all papers and
requests filed in the proceedings, constitutes the exclusive record for
decision in accordance with section 557 of this title and, on payment of
lawfully prescribed costs, shall be made available to the parties. When an
agency decision rests on official notice of a material fact not appearing in
the evidence in the record, a party is entitled, on timely request, to an
opportunity to show the contrary. (P.L. 89-554, Sept. 6, 1966, 80 Stat.
386; amended P.L. 94-409, Sept. 13, 1976, 90 Stat. 1247; P.L. 95-251,
Mar. 27, 1978, 92 Stat. 183; Public Law 101-552 (104 Stat. 2736)
section 4(a), November 15, 1990.)

Sec. 557. Initial Decisions; Conclusiveness; Review by Agency;
Submissions by Parties; Contents of Decisions; Record

(a) This section applies, according to the provisions thereof, when a
hearing is required to be conducted in accordance with section 556 of this
title.

(b) When the agency did not preside at the reception of the evidence, the
presiding employee or, in cases not subject to section 554(d) of this title,
an employee qualified to preside at hearings pursuant to section 556 of
this title, shall initially decide the case unless the agency requires, either
in specific cases or by general rule, the entire record to be certified to it
for decision. When the presiding employee makes an initial decision, that
decision then becomes the decision of the agency without further
proceedings unless there is an appeal to, or review on motion of, the
agency within time provided by rule. On appeal from or review of the
initial decision, the agency has all the powers which it would have in

#  Amended by P.L. 101-552, 104 Stat. 2736 (1990).
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making the initial decision except as it may limit the issues on notice or
by rule. When the agency makes the decision without having presided at
the reception of the evidence, the presiding employee or an employee
qualified to preside at hearings pursuant to section 556 of this title shall
first recommend a decision, except that in rule making or determining
applications for initial licenses—

(1) instead thereof the agency may issue a tentative decision or
one of its responsible employees may recommend a decision; or

(2) this procedure may be omitted in a case in which the agency
finds on the record that due and timely execution of its functions
imperatively and unavoidably so requires.

(c) Before a recommended, initial, or tentative decision, or a decision on

agency review of the decision of subordinate employees, the parties are

entitled to a reasonable opportunity to submit for the consideration of the
employees participating in the decisions—

(1) proposed findings and conclusions; or

(2) exceptions to the decisions or recommended decisions of
subordinate employees or to tentative agency decisions; and

(3) supporting reasons for the exception of proposed findings or
conclusions.

The record shall show the ruling on each finding, conclusion, or
exception presented. All decisions, including initial, recommended,
and tentative decisions, are a part of the record and shall include a
statement of—

(A) findings and conclusions and the reasons or basis therefor,
on all the material issues of fact, law, or discretion presented on the
record; and

(B) the appropriate rule, order, sanction, relief, or denial
thereof.

(d)(1) In an agency proceeding which is subject to subsection (a) of this
section, except to the extent required for the disposition of ex parte
matters as authorized by law—

(A) no interested person outside the agency shall make or
knowingly cause to be made to any member of the body comprising
the agency, administrative law judge, or other employee who is or
may reasonably be expected to be involved in the decisional process
of the proceeding, an ex parte communication relevant to the merits
of the proceeding;

(B) no member of the body comprising the agency,
administrative law judge, or other employee who is or may
reasonably be expected to be involved in the decisional process of
the proceeding, shall make or knowingly cause to be made to any
interested person outside the agency an ex parte communication
relevant to the merits of the proceeding;

(C) a member of the body comprising the agency,
administrative law judge, or other employee who is or may
reasonably be expected to be involved in the decisional process of
such proceeding who receives, or who makes or knowingly causes to
be made, a communication prohibited by this subsection shall place
on the public record of the proceeding:

(1) all such written communications;
(il) memoranda stating the substance of all such oral
communications; and
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(iii) all written responses, and memoranda stating the
substance of all oral responses, to the materials described in clauses
(1) and (ii) of this subparagraph;
(D) upon receipt of a communication knowingly made or
knowingly caused to be made by a party in violation of this
subsection, the agency, administrative law judge, or other employee
presiding at the hearing may, to the extent consistent with the
interests of justice and the policy of the underlying statutes, require
the party to show cause why his claim or interest in the proceedings
should not be dismissed, denied, disregarded, or otherwise adversely
affected on account of such violation; and
(E) the prohibitions of this subsection shall apply beginning at
such time as the agency may designate, but in no case shall they
begin to apply later than the time at which a proceeding is noticed
for hearing unless the person responsible for the communication has
knowledge that is will be noticed, in which case the prohibitions
shall apply beginning at the time of his acquisition of such
knowledge.
(2) This subsection does not constitute authority to withhold
information from Congress. (P.L. 89-554, Sept. 6, 1966, 80 Stat.
837; amended P.L. 94409, Sept. 13, 1976, 90 Stat. 1246.)
Sec. 558. Imposition of Sanctions; Determination of Applications for
Licenses; Suspension, Revocation, and Expiration of Licenses
(a) This section applies, according to the provisions thereof, to the
exercise of a power or authority.
(b) A sanction may not be imposed or a substantive rule or order issued
except within jurisdiction delegated to the agency and as authorized by
law.
(c) When application is made for a license required by law, the agency,
with due regard for the rights and privileges of all the interested parties or
adversely affected persons and within a reasonable time, shall set and
complete proceedings required to be conducted in accordance with
sections 556 and 557 of this title or other proceedings required by law
and shall make its decision. Except in cases of willfulness or those in
which public health, interest, or safety requires otherwise, the
withdrawal, suspension, revocation, or annulment of a license is lawful
only if, before the institution of agency proceedings therefor, the licensee
has been given—
(1) notice by the agency in writing of the facts or conduct which
may warrant the action; and
(2) opportunity to demonstrate or achieve compliance with all
lawful requirements.
When the licensee has made timely and sufficient application for
a renewal or a new license in accordance with agency rules, a license
with reference to an activity of a continuing nature does not expire
until the application has been finally determined by the agency. (P.L.
89-554, Sept. 6, 1966, 80 Stat. 388.)
Sec. 559. Effect on Other Laws; Effect of Subsequent Statute

This Subchapter, chapter 7, and sections 1305, 3105, 3344,
4301(2)(E), 5372, and 7521 of this title, and the provisions of section
5335(a)(B) of this title that relate to administrative law judges, do not
limit or repeal additional requirements imposed by statute or otherwise
recognized by law. Except as otherwise required by law, requirements or
privileges relating to evidence or procedure apply equally to agencies and
persons. Each agency is granted the authority necessary to comply with
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the requirements of this Subchapter through the issuance of rules or
otherwise. Subsequent statute may not be held to supersede or modify
this Subchapter, chapter 7, sections 1305, 3105, 3344, 4301(2)(E), 5372,
or 7521 of this title, or the provisions of section 5335(a)(B) of this title
that relate to administrative law judges, except to the extent that it does
so expressly. (Public Law 89-554, Sept. 6, 1966, 80 Stat. 388; amended
Public Law 90-623, section 1(1), Oct 22, 1968, 82 Stat. 1312; Public
Law 95-251, Mar. 27, 1978, 92 Stat. 183; Public Law 95-454, Oct. 13,
1978, 92 Stat. 1221.)
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B. NEGOTIATED RULEMAKING ACT OF 1990 (5 U.S.C. 561-
570)

Public Law 101-648 104 Stat. 4976
November 29, 1990
An Act

To establish a framework for the conduct of negotiated rulemaking by
Federal agencies.

Negotiated Be it enacted by the Senate and House of Representatives of the
Rulemaking United States of America in Congress assembled,
Act of 1990.
5 USC 561. Sec. 1. Short Title

This Act may be cited as the “Negotiated Rulemaking Act of 1990.”
5USC 561. Sec. 2. Findings

The Congress makes the following findings:
(1) Government regulation has increased substantially since the
enactment of the Administrative Procedure Act.
(2) Agencies currently use rulemaking procedures that may
discourage the affected parties from meeting and communicating with
each other, and may cause parties with different interests to assume
conflicting and antagonistic positions and to engage in expensive and
time—consuming litigation over agency rules.
(3) Adversarial rulemaking deprives the affected parties and the
public of the benefits of face—to—face negotiations and co—operation
in developing and reaching agreement on a rule. It also deprives them
of the benefits of shared information, knowledge, expertise, and
technical abilities possessed by the affected parties.
(4) Negotiated rulemaking, in which the parties who will be
significantly affected by a rule participate in the development of the
rule, can provide significant advantages over adversarial rulemaking.
(5) Negotiated rulemaking can increase the acceptability and
improve the substance of rules, making it less likely that the affected
parties will resist enforcement or challenge such rules in court. It may
also shorten the amount of time needed to issue final rules.
(6) Agencies have the authority to establish negotiated rule
making committees under the laws establishing such agencies and
their activities and under the Federal Advisory Committee Act (5
USC App.). Several agencies have successfully used negotiated
rulemaking. The process has not been widely used by other agencies,
however, in part because such agencies are unfamiliar with the
process or uncertain as to the authority for such rulemaking.
Sec. 3. Negotiated Rulemaking Procedure

(a) IN GENERAL.—Chapter 5 of title 5, United States Code, is
amended by adding at the end the following new Subchapter:

5 USC 561. Sec. 561. Purpose

The purpose of this Subchapter is to establish a framework for the
conduct of negotiated rulemaking, consistent with section 553 of this
title, to encourage agencies to use the process when it enhances the
informal rulemaking process. Nothing in this Subchapter should be
construed as an attempt to limit innovation and experimentation with the
negotiated rulemaking process or with other innovative rulemaking
procedures otherwise authorized by law.
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Sec. 562. Definitions
For the purposes of this Subchapter, the term—

(1) “agency” has the same meaning as in section 551(1) of this
title;

(2) “consensus” means unanimous concurrence among the
interests represented on a negotiated rulemaking committee
established under this Subchapter, unless such committee—

(A) agrees to define such term to mean a general but not
unanimous concurrence; or
(B) agrees upon another specified definition;
(3) “convener” means a person who impartially assists an agency
in determining whether establishment of a negotiated rulemaking
committee is feasible and appropriate in a particular rulemaking;
(4) “facilitator” means a person who impartially aids in the
discussions and negotiations among the members of a negotiated
rulemaking committee to develop a proposed rule;
(5) “interest” means, with respect to an issue or matter, multiple
parties which have a similar point of view or which are likely to be
affected in a similar manner;
(6) “negotiated rulemaking” means rulemaking through the use of
a negotiated rulemaking committee;
(7) “negotiated rulemaking committee” or “committee” means an
advisory committee established by an agency in accordance with this
Subchapter and the Federal Advisory Committee Act to consider and
discuss issues for the purpose of reaching a consensus in the
development of a proposed rule;
(8) “party” has the same meaning as in section 551(3) of this title;
(9) “person” has the same meaning as in section 551(2) of this
title;
(10) “rule” has the same meaning as in section 551(4) of this title;
and
(11) “rulemaking” means “rulemaking” as that term is defined in
section 551(5) of this title.
Sec. 563. Determination of Need for Negotiated Rulemaking
Committee

(a) DETERMINATION OF NEED BY THE AGENCY.—An agency
may establish a negotiated rulemaking committee to negotiate and
develop a proposed rule, if the head of the agency determines that the use
of the negotiated rulemaking procedure is in the public interest. In
making such a determination, the head of the agency shall consider
whether—

(1) there is a need for a rule;

(2) there are a limited number of identifiable interests that will be
significantly affected by the rule;

(3) there is a reasonable likelihood that a committee can be
convened with a balanced representation of persons who—

(A) can adequately represent the interests identified under
paragraph (2); and

(B) are willing to negotiate in good faith to reach a consensus
on the proposed rule;

(4) there is a reasonable likelihood that a committee will reach a
consensus on the proposed rule within a fixed period of time;

(5) the negotiated rulemaking procedure will not unreasonably
delay the notice of proposed rulemaking and the issuance of the final
rule;
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(6) the agency has adequate resources and is willing to commit
such resources, including technical assistance, to the committee; and

(7) the agency, to the maximum extent possible consistent with
the legal obligations of the agency, will use the consensus of the
committee with respect to the proposed rule as the basis for the rule
proposed by the agency for notice and comment.

(b) USE OF CONVENERS.—

(1) PURPOSES OF CONVENERS.—An agency may use the
services of a convener to assist the agency in—

(A) identifying person who will be significantly affected by a
proposed rule, including residents of rural areas; and

(B) conducting discussions with such persons to identify the
issues of concern to such persons, and to ascertain whether the
establishment of a negotiated rulemaking committee is feasible
and appropriate in the particular rulemaking.

(2) DUTIES OF CONVENERS.-The convener shall report
findings and may make recommendations to the agency. Upon
request of the agency, the convener shall ascertain the names of
persons who are willing and qualified to represent interests that will
be significantly affected by the proposed rule, including residents of
rural areas. The report and any recommendations of the convener
shall be made available to the public upon request.

Sec. 564. Publication of Notice; Applications for Membership on
Committees

(a) PUBLICATION OF NOTICE.—If, after considering the report of a
convener or conducting its own assessment, an agency decides to
establish a negotiated rulemaking committee, the agency shall publish in
the Federal Register and, as appropriate, in trade or other specialized
publications, a notice which shall include—

(1) an announcement that the agency intends to establish a
negotiated rulemaking committee to negotiate and develop a
proposed rule;

(2) a description of the subject and scope of the rule to be
developed, and the issues to be considered;

(3) a list of the interests which are likely to be significantly
affected by the rule;

(4) a list of the persons proposed to represent such interests and
the person or persons proposed to represent the agency;

(5) a proposed agenda and schedule for completing the work of
the committee, including a target date for publication by the agency
of a proposed rule for notice and comment;

(6) a description of administrative support for the committee to be
provided by the agency, including technical assistance;

(7) a solicitation for comments on the proposal to establish the
committee, and the proposed membership of the negotiated
rulemaking committee; and

(8) an explanation of how a person may apply or nominate
another person for membership on the committee, as provided under
subsection (b).

(b) APPLICATIONS FOR MEMBERSHIP OR COMMITTEE.—
Persons who will be significantly affected by a proposed rule and who
believe that their interests will not be adequately represented by any
person specified in a notice under subsection (a)(4) may apply for, or
nominate another person for, membership on the negotiated rulemaking
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committee to represent such interests with respect to the proposed rule.
Each application or nomination shall include—

(1) the name of the applicant or nominee and a description of the
interests such person shall represent;

(2) evidence that the applicant or nominee is authorized to
represent parties related to the interests the person proposes to
represent;

(3) a written commitment that the applicant or nominee shall
actively participate in good faith in the development of the rule under
consideration; and

(4) the reasons that the persons specified in the notice under
subsection (a)(4) do not adequately represent the interests of the
person submitting the application or nomination.

(c) PERIOD FOR SUBMISSION OF COMMENTS AND
APPLICATIONS.—The agency shall provide for a period of at least 30
calendar days for the submission of comments and applications under
this section.

Sec. 565. Establishment of Committee
(a) ESTABLISHMENT.—

(1) DETERMINATION TO ESTABLISH COMMITTEE.—If after
considering comments and applications submitted under section 564,
the agency determines that a negotiated rulemaking committee can
adequately represent the interests that will be significantly affected by
a proposed rule and that it is feasible and appropriate in the particular
rulemaking, the agency may establish a negotiated rulemaking
committee. In establishing and administering such a committee, the
agency shall comply with the Federal Advisory Committee Act with
respect to such committee, except as otherwise provided in this
Subchapter.

(2) DETERMINATION NOT TO ESTABLISH COMMITTEE.—
If after considering such comments and applications, the agency
decides not to establish a negotiated rulemaking committee, the
agency shall promptly publish notice of such decision and the reasons
therefor in the Federal Register and, as appropriate, in trade or other
specialized publications, a copy of which shall be sent to any person
who applied for, or nominated another person for membership on the
negotiating rulemaking committee to represent such interests with
respect to the proposed rule.

(b) MEMBERSHIP.—The agency shall limit membership on a
negotiated rulemaking committee to 25 members, unless the agency
head determines that a greater number of members is necessary for the
functioning of the committee or to achieve balanced membership. Each
committee shall include at least one person representing the agency.

(c) ADMINISTRATIVE SUPPORT.-The agency shall provide
appropriate administrative support to the negotiated rulemaking
committee, including technical assistance.

Sec. 566. Conduct of Committee Activity

(a) DUTIES OF COMMITTEE.—Each negotiated rulemaking
committee established under this Subchapter shall consider the matter
proposed by the agency for consideration and shall attempt to reach a
consensus concerning a proposed rule with respect to such matter and
any other matter the committee determines is relevant to the proposed
rule.

(b) REPRESENTATIVES OF AGENCY ON COMMITTEE.-The
person or persons representing the agency on a negotiated rulemaking
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committee shall participate in the deliberations and activities of the
committee with the same rights and responsibilities as other members of
the committee, and shall be authorized to fully represent the agency in
the discussions and negotiations of the committee.

(c) SELECTING FACILITATOR.-Notwithstanding section 10(e) of
the Federal Advisory Committee Act, an agency may nominate either a
person from the Federal Government or a person from outside the
Federal Government to serve as a facilitator for the negotiations of the
committee, subject to the approval of the committee by consensus. If the
committee does not approve the nominee of the agency for facilitator, the
agency shall submit a substitute nomination. If a committee does not
approve any nominee of the agency for facilitator, the committee shall
select by consensus a person to serve as facilitator. A person designated
to represent the agency in substantive issues may not serve as facilitator
or otherwise chair the committee.

(d) DUTIES OF FACILITATOR.—A facilitator approved or selected
by a negotiated rulemaking committee shall—

(1) chair the meetings of the committee in an impartial manner;

(2) impartially assist the members of the committee in conducting
discussions and negotiations; and

(3) manage the keeping of minutes and records as required under
section 10 (b) and (c) of the Federal Advisory Committee Act, except
that any personal notes and materials of the facilitator or of the
members of a committee shall not be subject to section 552 of this
title.

(e) COMMITTEE PROCEDURES.—A negotiated rulemaking
committee established under this Subchapter may adopt procedures for
the operation of the committee. No provision of section 553 of this title
shall apply to the procedures of a negotiated rulemaking committee.

(f) REPORT OF COMMITTEE.—If a committee reaches a consensus
on a proposed rule, at the conclusion of negotiations the committee shall
transmit to the agency that established the committee a report containing
the proposed rule. If the committee does not reach a consensus on a
proposed rule, the committee may transmit to the agency a report
specifying any areas in which the committee reached a consensus. The
committee may include in a report any other information,
recommendations, or materials that the committee considers appropriate.
Any committee member may include as an addendum to the report
additional information, recommendations, or materials.

(g) RECORDS OF COMMITTEE.—In addition to the report required
by subsection (f), a committee shall submit to the agency the records
required under section 10 (b) and (c) of the Federal Advisory Committee
Act.

Sec. 567. Termination of Committee

A negotiated rulemaking committee shall terminate upon
promulgation of the final rule under consideration, unless the
committee’s charter contains an earlier termination date or the agency,
after consulting the committee, or the committee itself specifies an earlier
termination date.

Sec. 568. Services, Facilities, and Payment of Committee Member
Expenses

(a) SERVICES OF CONVENERS AND FACILITATORS.—

(1) IN GENERAL.-An agency may employ or enter into

contracts for the services of an individual or organization to serve as a

convener or facilitator for a negotiated rulemaking committee under
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this Subchapter, or may use the services of a Government employee

to act as a convener or a facilitator for such a committee.

(2) DETERMINATION OF CONFLICTING INTERESTS.— An
agency shall determine whether a person under consideration to serve
as a convener or facilitator of a committee under paragraph (1) has
any financial or other interest that would preclude such person from
serving in an impartial and independent manner.

(b) SERVICES AND FACILITIES OF OTHER ENTITIES.— For
purposes of this Subchapter, an agency may use the services and facilities
of other Federal agencies and public and private agencies and
instrumentalities with the consent of such agencies and instrumentalities,
and with or without reimbursement to such agencies and
instrumentalities, and may accept voluntary and uncompensated services
without regard to the pro visions of section 1342 of title 31. The Federal
Mediation and Conciliation Service may provide services and facilities,
with or without reimbursement, to assist agencies under this Subchapter,
including furnishing conveners, facilitators, and training in negotiated
rulemaking.

(c) EXPENSES OF COMMITTEE MEMBERS.—Members of a
negotiated rulemaking committee shall be responsible for their own
expenses of participation in such committee, except that an agency may,
in accordance with section 7(d) of the Federal Advisory Committee Act,
pay for a member’s reasonable travel and per diem expenses, expenses to
obtain technical assistance, and a reasonable rate of compensation, if—

(1) such member certifies a lack of adequate financial resources to
participate in the committee; and

(2) the agency determines that such member’s participation in the
committee is necessary to assure an adequate representation of the
member’s interest.

(d) STATUS OF MEMBER AS FEDERAL EMPLOYEE.-A
member’s receipt of funds under this section or section 569 shall not
conclusively deter mine for purposes of sections 202 through 209 of title
18 whether that member is an employee of the United States
Government.

Sec. 569. Encouraging Negotiated Rulemaking

(a) The President shall designate an agency or designate or establish
an interagency committee to facilitate and encourage agency use of
negotiated rulemaking. An agency that is considering, planning, or
conducting a negotiated rulemaking may consult with such agency or
committee for information and assistance.

(b) To carry out the purposes of this Subchapter, an agency planning
or conducting a negotiated rulemaking may accept, hold, administer, and
utilize gifts, devises, and bequests of property, both real and personal if
that agency’s acceptance and use of such gifts, devises, or bequests do
not create a conflict of interest. Gifts and bequests of money and
proceeds from sales of other property received as gifts, devises, or
bequests shall be deposited in the Treasury and shall be disbursed upon
the order of the head of such agency. Property accepted pursuant to this
section, and the proceeds thereof, shall be used as nearly as possible in
accordance with the terms of the gifts, devises, or bequests.

' Amended by P.L. 101-648, § 3(a), 104 Stat. 4975 (1990); P.L. 102-354,
§§ 3(a)(2), (5), 106 Stat. 944 (1992); P.L. 104-320, § 11(b), 110 Stat. 3873 (1996).
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Sec. 570. Judicial Review

Any agency action relating to establishing, assisting, or terminating a
negotiated rulemaking committee under this Subchapter shall not be
subject to judicial review. Nothing in this section shall bar judicial
review of a rule if such judicial review is otherwise provided by law. A
rule which is the product of negotiated rulemaking and is subject to
judicial review shall not be accorded any greater deference by a court
than a rule which is the product of other rulemaking procedures.
Sec. 570a. Authorization of Appropriations.

There are authorized to be appropriated such sums as may be
necessary to carry out the purposes of this Subchapter.*
Sec. 4. Authorization of Appropriations

In order to carry out this Act and the amendments made by this Act,
there are authorized to be appropriated to the Administrative Conference
of the United States, in addition to amounts authorized by section 596 of
title 5, United States Code, not in excess of $500,000 for each of the
fiscal years 1991, 1992, and 1993.
Sec. 5. Sunset and Savings Provisions

Subchapter III of chapter 5, United States Code, (enacted as
Subchapter IV of chapter 5 of title 5, United States Code, by section 3 of
this Act and redesignated as Subchapter II of chapter 5 by section (3)(a)
of the Administrative Procedure Technical Amendments Act of 1991);
and that portion of the table of sections at the beginning of chapter 5 of
title 5, United States Code, relating to Subchapter III, are repealed,
effective 6 years after the date of the enactment of this Act, except that
the provisions of such Subchapter shall continue to apply after the date of
the repeal with respect to then pending negotiated rulemaking
proceedings initiated before the date of repeal which, in the judgment of
the agencies which are convening or have convened such proceedings,
require such continuation, until such negotiated rulemaking proceedings
terminate pursuant to such Subchapter.

2 Added by P.L. 104-320, § 11(d)(1), 110 Stat. 3874 (1996).
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C. ADMINISTRATIVE DISPUTE RESOLUTION ACT, AS
AMENDED

Public Law 101-552 104 Stat. 2736
November 15, 1990
An Act

To authorize and encourage Federal agencies to use mediation,
conciliation, arbitration, and other techniques for the prompt and
informal resolution of disputes, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

Sec. 1. Short Title

Tlllis Act may be cited as the “Administrative Dispute Resolution
Act.”
Sec. 2. Findings

The Congress finds that—
(1) administrative procedure, as embodied in chapter 5 of title 5,
United States Code, and other statutes, is intended to offer a prompt,
expert, and inexpensive means of resolving disputes as an alternative
to litigation in the Federal courts;
(2) administrative proceedings have become increasingly formal,
costly, and lengthy resulting in unnecessary expenditures of time and
in a decreased likelihood of achieving consensual resolution of
disputes;
(3) alternative means of dispute resolution have been used in the
private sector for many years and, in appropriate circumstances, have
yielded decisions that are faster, less expensive, and less contentious;
(4) such alternative means can lead to more creative, efficient, and
sensible outcomes;
(5) such alternative means may be used advantageously in a wide
variety of administrative programs;
(6) explicit authorization of the use of well-tested dispute
resolution techniques will eliminate ambiguity of agency authority
under existing law;
(7) Federal agencies may not only receive the benefit of
techniques that were developed in the private sector, but may also
take the lead in the further development and refinement of such
techniques; and
(8) the availability of a wide range of dispute resolution
procedures, and an increased understanding of the most effective use
of such procedures, will enhance the operation of the Government
and better serve the public.
Sec. 3. Promotion of Alternative Means of Dispute Resolution

(a) PROMULGATION OF AGENCY POLICY .—Each agency shall
adopt a policy that addresses the use of alternative means of dispute
resolution and case management. In developing such a policy, each
agency shall—

! When originally enacted, this law was codified at 5 U.S.C. 581 note. P.L. 102-354,
106 Stat. 943, redesignated section numbers and U.S. Code cites and made minor
amendments to the act.
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(1) consult with the Administrative Conference of the United
States and the Federal Mediation and Conciliation Service; and

(2) examine alternative means of resolving disputes in connection
with—

(A) formal and informal adjudications;

(B) rulemakings;

(C) enforcement actions;

(D) issuing and revoking licenses or permits;

(E) contract administration;

(F) litigation brought by or against the agency; and

(G) other agency actions.

(b) DISPUTE RESOLUTION SPECIALISTS.-The head of each
agency shall designate a senior official to be the dispute resolution
specialist of the agency. Such official shall be responsible for the
implementation of—

(1) the provisions of this Act and the amendments made by this
Act; and

(2) the agency policy developed under subsection (a).

(c) TRAINING.—Each agency shall provide for training on a regular
basis for the dispute resolution specialist of the agency and other
employees involved in implementing the policy of the agency developed
under subsection (a). Such training should encompass the theory and
practice of negotiation, mediation, arbitration, or related techniques. The
dispute resolution specialist shall periodically recommend to the agency
head agency employees who would benefit from similar training.

(d) PROCEDURES FOR GRANTS AND CONTRACTS.—

(1) Each agency shall review each of its standard agreements for
contracts, grants, and other assistance and shall determine whether to
amend any such standard agreements to authorize and encourage the
use of alternative means of dispute resolution.

(2)(A) Within 1 year after the date of the enactment of this Act,
the Federal Acquisition Regulation shall be amended, as necessary, to
carry out this Act and the amendments made by this Act.

(B) For purposes of this section, the term “Federal Acquisition
Regulation” means the single system of Government—wide
procurement regulation referred to in section 6(a) of the Office of
Federal Procurement Policy Act (41 USC 405(a)).

Sec. 4. Administrative Procedures

(a) ADMINISTRATIVE HEARINGS.—Section 556(c) of title 5,
United States Code, is amended—

(1) in paragraph (6) by inserting before the semicolon at the end
thereof the following: “or by the use of alternative means of dispute
resolution as provided in Subchapter IV of this Chapter”; and

(2) by redesignating paragraphs (7) through (9) as paragraphs (9)
through (11), respectively, and inserting after paragraph (6) the
following new paragraphs:

(7) inform the parties as to the availability of one or more
alternative means of dispute resolution, and encourage use of such
methods;

(8) require the attendance at any conference held pursuant to
paragraph (6) of at least one representative of each party who has
authority to negotiate concerning resolution of issues in controversy;
(b) ALTERNATIVE MEANS OF DISPUTE RESOLUTION.—-

Chapter 5 of title 5, United States Code, is amended by adding at the end
the following new Subchapter:
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Subchapter IV-Alternative Means of Dispute Resolution in the
Administrative Process

Sec. 571. Definitions

2

For the purposes of this Subchapter, the term—>

(1) “agency” has the same meaning as in section 551(1) of this
title;

(2) “administrative program” includes a Federal function which
involves protection of the public interest and the determination of
rights, privileges, and obligations of private persons through rule
making, adjudication, licensing, or investigation, as those terms are
used in Subchapter II of this chapter;

(3) “alternative means of dispute resolution” means any procedure
that is used to resolve issues in controversy, including, but not limited
to, conciliation, facilitation, mediation, fact—finding, minitrials,
arbitration, and use of ombuds, or any combination thereof;

(4) “award” means any decision by an arbitrator resolving the
issues in controversy;

(5) “dispute resolution communication” means any oral or written
communication prepared for the purposes of a dispute resolution
proceeding, including any memoranda, notes or work product of the
neutral, parties or nonparty participant; except that a written
agreement to enter into a dispute resolution proceeding, or final
written agreement or arbitral award reached as a result of a dispute
resolution proceeding, is not a dispute resolution communication;

(6) “dispute resolution proceeding” means any process in which
an alternative means of dispute resolution is used to resolve an issue
in controversy in which a neutral is appointed and specified parties
participate;

(7) “in confidence” means, with respect to information, that the
information is provided—

(A) with the expressed intent of the source that it not be
disclosed; or

(B) under circumstances that would create the reasonable
expectation on behalf of the source that the information will not
be disclosed;

(8) “issue in controversy” means an issue which is material to a
decision concerning an administrative program of an agency, and
with which there is disagreement—

(A) between an agency and persons who would be
substantially affected by the decision; or

(B) between persons who would be substantially affected by
the decision;

(9) “neutral” means an individual who, with respect to an issue in
controversy, functions specifically to aid the parties in resolving the
controversys;

(10) “party” means—

(A) for a proceeding with named parties, the same as in
section 551(3) of this title; and

Amended by P.L.102-354, § 3(b)(1), 106 Stat. 944 (1992). Further amended by

P.L. 104-320, § 2, 110 Stat. 3870, (1996).
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(B) for a proceeding without named parties, a person who will
be significantly affected by the decision in the proceeding and
who participates in the proceeding;

(11) “person” has the same meaning as in section 551(2) of this
title; and

(12) “roster” means a list of persons qualified to provide services
as neutrals.

Sec. 572. General Authority

(a) An agency may use a dispute resolution proceeding for the
resolution of an issue in controversy that relates to an administrative
program, if the parties agree to such proceeding.

(b) An agency shall consider not using a dispute resolution
proceeding if—

(1) a definitive or authoritative resolution of the matter is required
for precedential value, and such a proceeding is not likely to be
accepted generally as an authoritative precedent;

(2) the matter involves or may bear upon significant questions of
Government policy that require additional procedures before a final
resolution may be made, and such a proceeding would not likely
serve to develop a recommended policy for the agency;

(3) maintaining established policies is of special importance, so
that variations among individual decision are not increased and such a
proceeding would not likely reach consistent results among individual
decisions;

(4) the matter significantly affects persons or organizations who
are not parties to the proceeding;

(5) a full public record of the proceeding is important, and a
dispute resolution proceeding cannot provide such a record; and

(6) the agency must maintain continuing jurisdiction over the
matter with authority to alter the disposition of the matter in the light
of changed circumstances, and a dispute resolution proceeding would
interfere with the agency’s fulfilling that requirement.

(c) Alternative means of dispute resolution authorized under this
Subchapter are voluntary procedures which supplement rather than limit
other available agency dispute resolution techniques.

Sec. 573. Neutrals

(a) A neutral may be a permanent or temporary officer or employee
of the Federal Government or any other individual who is acceptable to
the parties to a dispute resolution proceeding. A neutral shall have no
official, financial, or personal conflict of interest with respect to the
issues in controversy, unless such interest is fully disclosed in writing to
all parties and all parties agree that the neutral may serve.

(b) A neutral who serves as a conciliator, facilitator, or mediator
serves at the will of the parties.

(c) The President shall designate an agency or designate or establish
an interagency committee to facilitate and encourage agency use of
dispute resolution under this Subchapter. Such agency or interagency
committee, in consultation with other appropriate Federal agencies and
professional organizations experienced in matters concerning dispute
resolution, shall—

(1) encourage and facilitate agency use of alternative means of
dispute resolution; and

3 Amended by P.L. 101-552, § 4(b), 104 Stat. 2738 (1990); P.L. 102-354, §§ 3(b)(2),
5(b)(1), (2), 106 Stat. 944, 946 (1992); P.L. 104-320, § 2, 110 Stat. 3870 (1996).
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(2) develop procedures that permit agencies to obtain the services
of neutrals on an expedited basis.

(d) An agency may use the services or one or more employees of
other agencies to serve as neutrals in dispute resolution proceedings. The
agencies may enter into an interagency agreement that provides for the
reimbursement by the user agency or the parties of the full or partial cost
of the services of such an employee.

(e) Any agency may enter into a contract with any person for services
as a neutral, or for training in connection with alternative means of
dispute resolution. The parties in a dispute resolution proceeding shall
agree on compensation for the neutral that is fair and reasonable to the
Government.

Sec. 574. Confidentiality

(a) Except as provided in subsections (d) and (e), a neutral in a
dispute resolution proceeding shall not voluntarily disclose or through
discovery or compulsory process be required to disclose any dispute
resolution communication or any communication provided in confidence
to the neutral, unless—

(1) all parties to the dispute resolution proceeding and the neutral
consent in writing, and, if the dispute resolution communication was
provided by a nonparty participant, that participant also consents in
writing;

(2) the dispute resolution communication has already been made
public;

(3) the dispute resolution communication is required by statute to
be made public, but a neutral should make such communication
public only if no other person is reasonably available to disclose the
communication; or

(4) a court determines that such testimony or disclosure is
necessary to—

(A) prevent a manifest injustice;

(B) help establish a violation of law; or

(C) prevent harm to the public health or safety, of sufficient
magnitude in the particular case to outweigh the integrity of
dispute resolution proceedings in general by reducing the
confidence of parties in future cases that their communications
will remain confidential.

(b) A party to a dispute resolution proceeding shall not voluntarily
disclose or through discovery or compulsory process be required to
disclose any dispute resolution communications unless—

(1) the communication was prepared by the party seeking
disclosure;

(2) all parties to the dispute resolution proceeding consent in
writing;

(3) the dispute resolution communication has already been made
public;

(4) the dispute resolution communication is required by statute to
be made public;

(5) a court determines that such testimony or disclosure is
necessary to—

(A) prevent a manifest injustice;
(B) help establish a violation of law; or

4 Amended by P.L. 101-552, § 4(b), 104 Stat. 2739 (1990); P.L. 102-354, § 3(b)(2),
106 Stat. 944 (1992); P.L. 104-320, § 7(b), 110 Stat. 3872 (1996).
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(C) prevent harm to the public health and safety, of sufficient
magnitude in the particular case to outweigh the integrity of
dispute resolution proceedings in general by reducing the
confidence of parties in future cases that their communications
will remain confidential;

(6) the dispute resolution communication is relevant to
determining the existence or meaning of an agreement or award that
resulted from the dispute resolution communication or to the
enforcement of such an agreement or award; or

(7) except for dispute resolution communications generated by the
neutral, the dispute resolution communication was provided to or was
available to all parties to the dispute resolution proceeding.

(¢) Any dispute resolution communication that is disclosed in
violation of sub—section (a) or (b),” shall not be admissible in any
proceeding relating to the issues in controversy with respect to which the
communication was made.

(d)(1) The parties may agree to alternative confidential procedures for
disclosures by a neutral. Upon such agreement the parties shall inform
the neutral before the commencement of the dispute resolution
proceeding of any modifications to the provisions of subsection (a) that
will govern the confidentiality of the dispute resolution proceeding. If the
parties do not so inform the neutral, subsection (a) shall apply.

(2) To qualify for the exemption established under subsection (j),
an alternative confidential procedure under this subsection may not
provide for less disclosure than the confidential procedures otherwise
provided under this section.

(e) If a demand of disclosure, by way of discovery request or other
legal process is made upon a neutral regarding a dispute resolution
communication, the neutral shall make reasonable efforts to notify the
parties and any affected nonparty participants of the demand. Any party
or affected nonparty participant who receives such notice and within 15
calendar days does not offer to defend a refusal of the neutral to disclose
the requested information shall have waived any objection to such
disclosure.

(f) Nothing in this section shall prevent the discovery or admissibility
of any evidence that is otherwise discoverable, merely because the
evidence was presented in the course of a dispute resolution proceeding.

(g) Subsections (a) and (b) shall have no effect on the information
and data that are necessary to document an agreement reached or order
issued pursuant to a dispute resolution proceeding.

(h) Subsections (a) and (b) shall not prevent the gathering of
information for research or educational purposes, in cooperation with
other agencies, governmental entities, or dispute resolution programs, so
long as the parties and the specific issues in controversy are not
identifiable.

(i) Subsections (a) and (b) shall not prevent use of a dispute
resolution communication to resolve a dispute between the neutral in a
dispute resolution proceeding and a party to or participant in such
proceeding so long as such dispute resolution communication is
disclosed only to the extent necessary to resolve such dispute.

3 The comma probably is unnecessary. The error is in the original law.
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(j) A dispute resolution communication which is between a neutral
and a party and which may not be disclosed under this section shall also
be exempt from disclosure under section 552(b)(3).°
Sec. 575. Authorization of Arbitration

(a)(1) Arbitration may be used as an alternative means of dispute
resolution whenever all parties consent. Consent may be obtained either
before or after an issue in controversy has arisen. A party may agree to—

(A) submit only certain issues in controversy to arbitration; or
(B) arbitration on the condition that the award must be within

a range of possible outcomes.

(2) The arbitration agreement that sets forth the subject matter
submitting to the arbitration shall be in writing. Each such arbitration
agreement shall specify a maximum award that may be issued by the
arbitrator and may specify other conditions limiting the range of
possible outcomes.

(3) An agency may not require any person to consent to
arbitration as a condition of entering into a contract or obtaining a
benefit.

(b) An officer or employee of an agency shall not offer to use
arbitration for the resolution of issues in controversy unless such officer
or employee—

(1) would otherwise have authority to enter into a settlement
concerning the matter; or

(2) is otherwise specifically authorized by the agency to consent
to the use of arbitration.

(c) Prior to using binding arbitration under this Subchapter, the head
of an agency, in consultation with the Attorney General and after taking
into account the factors in section 572(b), shall issue guidance on the
appropriate use of binding arbitration and when an officer or employee of
the agency has authority to settle an issue in controversy through binding
arbitration.’

Sec. 576. Enforcement of Arbitration Agreements

An agreement to arbitrate a matter to which this Subchapter applies is
enforcement pursuant to section 4 of title 9, and no action brought to
enforce such an agreement shall be dismissed nor shall relief therein be
denied on the grounds that it is against the United States or that the
United States is an indispensable party.

Sec. 577. Arbitrators

(a) The parties to an arbitration proceeding shall be entitled to
participate in the selection of the arbitrator.

(b) The arbitrator shall be a neutral who meets the criteria of section
573 of this title.

Sec. 578. Authority of the Arbitrator

An arbitrator to whom a dispute is referred under this Subchapter
may—

(1) regulate the course of and conduct arbitral hearings;

(2) administer oaths and affirmations;

(3) compel the attendance of witnesses and production of
evidence at the hearing under the provisions of section 7 of title 9
only to the extent the agency involved is otherwise authorized by law
to do so; and

5 Amended by P.L. 101-552, § 4(b), 104 Stat. 2740 (1990); P.L. 102-354, § 3(b)(2),
106 Stat. 944 (1992); P.L. 104-320, § 3, 110 Stat. 3870 (1996).

7" Amended by P.L. 101-552, § 4(b), 104 Stat. 2742 (1990); P.L. 102-354, § 3(b)(2),
106 Stat. 944 (1992); P.L. 104-320, § 8(c), 110 Stat. 3872 (1996).
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(4) make awards.

Sec. 579. Arbitration Proceedings

(a) The arbitrator shall set a time and place for the hearing on the
dispute and shall notify the parties not less than 5 days before the
hearing.

(b) Any party wishing a record of the hearing shall—

(1) be responsible for the preparation of such record;

(2) notify the other parties and the arbitrator of the preparation of
such record;

(3) furnish copies to all identified parties and the arbitrator; and

(4) pay all costs for such record, unless the parties agree otherwise
or the arbitrator determines that the costs should be apportioned.
(c)(1) The parties to the arbitration are entitled to be heard, to present

evidence material to the controversy, and to cross—examine witnesses
appearing at the hearing.

(2) The arbitrator may, with the consent of the parties, conduct all
or part of the hearing by telephone, television, computer, or other
electronic means, if each party has an opportunity to participate.

(3) The hearing shall be conducted expeditiously and in an
informal manner.

(4) The arbitrator may receive any oral or documentary evidence,
except that irrelevant, immaterial, unduly repetitious, or privileged
evidence may be excluded by the arbitrator.

(5) The arbitrator shall interpret and apply relevant statutory and
regulatory requirements, legal precedents, and policy directives.

(d) No interested person shall make or knowingly cause to be made to
the arbitrator an unauthorized ex parte communication relevant to the
merits of the proceeding, unless the parties agree otherwise. If a
communication is made in violation of this subsection, the arbitrator shall
ensure that a memorandum of the communication is prepared and made a
part of the record, and that an opportunity for rebuttal is allowed. Upon
receipt of a communication made in violation of this subsection, the
arbitrator may, to the extent consistent with the interests of justice and
the policies underlying this subchapter, require the offending party to
show cause why the claim of such party should not be resolved against
such party as a result of the improper conduct.

(e) The arbitrator shall make the award within 30 days after the close
of the hearing, or the date of the filing of any briefs authorized by the
arbitrator, whichever date is later, unless—

(1) the parties agree to some other time limit; or

(2) the agency provides by rule for some other time limit.

Sec. 580. Arbitration Awards

(a)(1) Unless the agency provides otherwise by rule, the award in an
arbitration proceeding under this subchapter shall include a brief,
informal discussion of the factual and legal basis for the award, but
formal findings of fact or conclusions of law shall not be required.

(2) The prevailing parties shall file the award with all relevant
agencies, along with proof of service on all parties.

(b) The award in an arbitration proceeding shall become final 30 days
after it is served on all parties. Any agency that is a party to the
proceeding may extend this 30—day period for an additional 30-day
period by serving a notice of such extension on all other parties before
the end of the first 30—day period.

(c) A final award is binding on the parties to the arbitration
proceeding, and may be enforced pursuant to sections 9 through 13 of
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title 9. No action brought to enforce such an award shall be dismissed nor
shall relief therein be denied on the grounds that it is against the United
States or that the United States is an indispensable party.

(d) An award entered under this subchapter in an arbitration
proceeding may not serve as an estoppel in any other proceeding for any
issue that was resolved in the proceeding. Such an award also may not be
used as precedent or otherwise be considered in any factually unrelated
proceeding, whether conducted under this subchapter, by an agency, or in
a court, or in any other arbitration proceeding.

Sec. 581. Judicial Review

(a) Notwithstanding any other provision of law, any person adversely
affected or aggrieved by an award made in an arbitration proceeding
conducted under this subchapter may bring an action for review of such
award only pursuant to the provisions of sections 9 through 13 of title 9.

(b)(1) A decision by an agency to use or not to use a dispute
resolution proceeding under this subchapter shall be committed to the
discretion of the agency and shall not be subject to judicial review,
except that arbitration shall be subject to judicial review under section
10(b) of title 9.

(2) A decision by the head of an agency under section 580 to
terminate an arbitration proceeding or vacate an arbitral award shall
be committed to the discretion of the agency and shall not be subject
to judicial review.

Sec. 582. Repealed"’
Sec. 583. Support Services

For the purposes of this subchapter, an agency may use (with or
without reimbursement) the services and fac111t1es of other Federal
agencies, state, local, and tribal governments,'' public and private
organizations and agencies, and individuals with the consent of such
agencies, organizations, and individuals. An agency may accept
voluntary and uncompensated services for purposes of this subchapter
without regard to the provisions of section 1342 of title 31.

Sec. 584. Authorization of Appropriations

There are authorized to be appropriated such sums as may be
necessary to carry out the purposes of this Subchapter.
Sec. 5. Judicial Review of Arbitration Awards.

Section 10 of'title 9, United States Code, is amended—

(1) by redesignating subsections (a) through (e) as paragraphs (1)
through (5), respectively;

(2) by striking out “In either” and inserting in lieu thereof “(a) In
any”; and

(3) by adding at the end thereof the following:

(b) The United States district court for the district wherein an award
was made that was issued pursuant to section 590 of title 5 may make an
order vacating the award upon the application of a person, other than a
party to the arbitration, who is adversely affected or aggrieved by the
award, if the use of arbitration or the award is clearly inconsistent with
the factors set forth in section 582 of title 5

§  Amended by P.L. 101-552, § 4(b), 104 Stat. 2743 (1990); P.L. 102-354, §§ 3(b)(2),

5(b)(3), 106 Stat. 944, 946 (1992); P.L. 104-320, § 8(a), 110 Stat. 3872 (1996).
Amended by P.L. 101-552, § 4(b), 104 Stat. 2744 (1990); P.L. 102354,

§,3(b)(2), (4), 106 Stat. 944 (1992); P.L. 104-320, § 8(b), 110 Stat. 3872 (1996).

0" Amended by P.L. 104-320, § 4(b)(1), 110 Stat. 3871 (1996).

""" Amended by P.L. 104-320, § 5, 110 Stat. 3871 (1996).
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Sec. 6. Government Contract Claims

(a) ALTERNATIVE MEANS OF DISPUTE RESOLUTION.—
Section 6 of the Contract Disputes Act of 1978 (41 USC 606) is amended
by adding at the end the following new subsections:

(d) Notwithstanding any other provision of this Act, a contractor and
a contracting officer may use any alternative means of dispute resolution
under Subchapter IV of chapter 5 of title 5, United States Code, or other
mutually agreeable procedures, for resolving claims. In a case in which
such alternative means of dispute resolution or other mutually agreeable
procedures are used, the contractor shall certify that the claim is made in
good faith, that the supporting data are accurate and complete to the best
of his or her knowledge and belief, and that the amount requested
accurately reflects the contract adjustment for which the contractor
believes the Government is liable. All provisions of Subchapter IV of
chapter 5 of title 5, United States Code, shall apply to such alternative
means of dispute resolution.

(e) The authority of agencies to engage in alternative means of
dispute resolution proceedings under subsection (d) shall cease to be
effective on October 1, 1995, except that such authority shall continue in
effect with respect to then pending dispute resolution proceedings which,
in the judgment of the agencies that are parties to such proceedings,
require such continuation, until such proceedings terminate.

(b) JUDICIAL REVIEW OF ARBITRAL AWARDS.—Section 8(g)
of the Contract Disputes Act of 1978 (41 USC 607(g)) is amended by
adding at the end the following new paragraph:

(3) An award by an arbitrator under this Act shall be reviewed
pursuant to sections 9 through 13 of title 9, United States Code,
except that the court may set aside or limit any award that is found to
violate limitations imposed by Federal statue.

Sec. 7. Federal Mediation and Conciliation Service

Section 203 of the Labor Management Relations Act, 1947 (29 USC
173) is amended by adding at the end the following new subsection:

(f) The Service may make its services available to Federal agencies to
aid in the resolution of disputes under the provisions of Subchapter IV of
chapter 5 of title 5, United States Code. Functions performed by the
Service may include assisting parties to disputes related to administrative
programs, training persons in skills and procedures employed in
alternative means of dispute resolution, and furnishing officers and
employees of the Service to act as neutrals. Only officers and employees
who are qualified in accordance with section 583 of title 5, United States
Code, may be assigned to act as neutrals. The Service shall consult with
the Administrative Conference of the United States and other agencies in
maintaining rosters of neutrals and arbitrators, and to adopt such
procedures and rules as are necessary to carry out the services authorized
in this subsection.

Sec. 8. Government Tort and Other Claims

(a) FEDERAL TORT CLAIMS.—Section 2672 of title 28, United
States Code, is amended by adding at the end of the first paragraph the
following:

Notwithstanding the proviso contained in the preceding sentence, any

award, compromise, or settlement may be effected without the prior

written approval of the Attorney General or his or her designee, to the
extent that the Attorney General delegates to the head of the agency
the authority to make such award, compromise, or settlement. Such
delegations may not exceed the authority delegated by the Attorney
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General to the United States attorneys to settle claims for money
damages against the United States. Each Federal agency may use
arbitration, or other alternative means of dispute resolution under the
provisions of Subchapter IV of chapter 5 of title 5, to settle any tort
claim against the United States, to the extent of the agency’s authority
to award, compromise, or settle such claim without the prior written
approval of the Attorney General or his or her designee.

(b) CLAIMS OF THE GOVERNMENT.—Section 3711(a)(2) of title
31, United States Code, is amended by striking out “$20,000 (excluding
interest)” and inserting in lieu thereof “$100,000 (excluding interest) or
such higher amount as the Attorney General may from time to time
prescribe.”

Sec. 9. Use of Non—Attorneys

(a) REPRESENTATION OF PARTIES.—Each agency, in developing
a policy on the use of alternative means of dispute resolution under this
Act, shall develop a policy with regard to the representation by persons
other than attorneys of parties in alternative dispute resolution
proceedings and shall identify any of its administrative programs with
numerous claims or disputes before the agency and determine—

(1) the extent to which individuals are represented or assisted by
attorneys or by persons who are not attorneys; and

(2) whether the subject areas of the applicable proceedings or the
procedures are so complex or specialized that only attorneys may
adequately provide such representation or assistance.

(b) REPRESENTATION AND ASSISTANCE BY NON-
ATTORNEYS.—A person who is not an attorney may provide
representation or assistance to any individual in a claim or dispute with
an agency, if—

(1) such claim or dispute concerns an administrative program
identified under subsection (a);

(2) such agency determines that the proceeding or procedure does
not necessitate representation or assistance by an attorney under
subsection (a)(2); and

(3) such person meets any requirement of the agency to provide
representation or assistance in such a claim or dispute.

(c) DISQUALIFICATION OF REPRESENTATION OR
ASSISTANCE.-Any agency that adopts regulations under Subchapter IV
of chapter 5 of title 5, United States Code, to permit representation or
assistance by persons who are not attorneys shall review the rules of
practice before such agency to—

(1) ensure that any rules pertaining to disqualification of attorneys
from practicing before the agency shall also apply, as appropriate, to
other persons who provide representation or assistance; and

(2) establish effective agency procedures for enforcing such rules
of practice and for receiving complaints from affected persons.

Sec. 10. Definitions

As used in this Act, the terms “agency”, “administrative program”,
and “alternative means of dispute resolution” have the meanings given
such terms in section 581 of title 5, United States Code, as added by
section 4(b) of this Act.

Sec. 11. Sunset Provision

The authority of agencies to use dispute resolution proceedings under
this Act and the amendments made by this Act shall terminate on
October 1, 1995, except that such authority shall continue in effect with
respect to then pending proceedings which, in the judgment of the
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agencies that are parties to the dispute resolution proceedings, require
such continuation, until such proceedings terminate.
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D. REGULATORY FLEXIBILITY ACT, AS AMENDED
(5 U.S.C. 601-612)

Public Law 96-354 94 Stat. 1164

September 19, 1980
Chapter 6—The Analysis of Regulatory Functions
5 USC 601-612

Sec. 601. Definitions

For purposes of this Chapter—

(1) the term “agency” means an agency as defined in section 551
of this title;

(2) The term “rule” means any rule for which the agency
publishes a general notice of proposed rulemaking pursuant to section
553(b) of this title, or any other law, including any rule of general
applicability governing Federal grants to State and local governments
for which the agency provides an opportunity for notice and public
comment, except that the term “rule” does not include a rule of
particular applicability relating to rates, wages, corporate or financial
structures or reorganizations thereof, prices, facilities, appliances,
services, or allowances therefor or to valuations, costs or accounting,
or practices relating to such rates, wages, structures, prices,
appliances, services, or allowances;

(3) the term “small business” has the same meaning as the term
“small business concern” under section 3 of the Small Business Act,
unless an agency, after consultation with the Office of Advocacy of
the Small Business Administration and after opportunity for public
comment, establishes one or more definitions of such term which are
appropriate to the activities of the agency and publishes such
definitions(s) in the Federal Register;

(4) the term “small organization” means any not—for—profit
enterprise which is independently owned and operated and is not
dominant in its field, unless an agency establishes, after opportunity
for public comment, one or more definitions of such term which are
appropriate to the activities of the agency and publishes such
definition(s) in the Federal Register;

(5) the term “small governmental jurisdiction” means
governments of cities, counties, towns, townships, villages, school
districts, or special districts, with a population of less than fifty
thousand, unless an agency establishes, after opportunity for public
comment, one or more definitions of such term which are appropriate
to the activities of the agency and which are based on such factors as
location in rural or sparsely populated areas or limited revenues due
to the population of such jurisdiction, and publishes definition(s) in
the Federal Register; and

(6) the term “small entity” shall have the same meaning as the
terms “small business,” “small organization” and “small
governmental jurisdiction” defined in paragraphs (3), (4) and (5) of
this section.

(7) the term “collection of information”—

(A) means the obtaining, causing to be obtained, soliciting, or
requiring the disclosure to third parties or the public, of facts or
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opinions by or for an agency, regardless of form or format, calling

for either—

(1) answers to identical questions posed to, or identical
reporting or recordkeeping requirements imposed on, 10 or
more persons, other than agencies, instrumentalities, or
employees of the United States; or

(i) answers to questions posed to agencies,
instrumentalities, or employees of the United States which are
to be used for general statistical purposes; and
(B) shall not include a collection of information described

under section 3518(c)(1) of title 44, United States Code.

(8) Recordkeeping Requirement.—The term “recordkeeping
requirement” means a requirement imposed by an agency on persons
to maintain specified records.

Sec. 602. Regulatory Agenda

(a) During the months of October and April of each year, each agency
shall publish in the Federal Register a regulatory flexibility agenda which
shall contain—

(1) a brief description of the subject area of any rule which the
agency expects to proposed or promulgate which is likely to have a
significant economic impact on a substantial number of small entities;

(2) a summary of the nature of any such rule under consideration
for each subject area listed in the agenda pursuant to paragraph (1),
the objectives and legal basis for the issuance of the rule, and an
approximate schedule for completing action on any rule for which the
agency has issued a general notice of proposed rulemaking, and

(3) the name and telephone number of an agency official
knowledgeable concerning the items listed in paragraph (1).

(b) Each regulatory flexibility agenda shall be transmitted to the
Chief Counsel for Advocacy of the Small Business Administration for
comment, if any.

(c) Each agency shall endeavor to provide notice of each regulatory
flexibility agenda to small entities or their representatives through direct
notification or publication of the agenda in publications likely to be
obtained by such small entities and shall invite comments upon each
subject area on the agenda.

(d) Nothing in this section precludes an agency from considering or
acting on any matter not included in a regulatory flexibility agenda, or
requires an agency to consider or act on any matter listed in such agenda.
(Added P.L. 96-354, Sept. 19, 1980, 94 Stat. 1166.)

Sec. 603. Initial Regulatory Flexibility Analysis

(a) Whenever an agency is required by section 553 of this title, or any
other law, to publish general notice of proposed rulemaking for any
proposed rule, or publishes a notice of proposed rulemaking for an
interpretative rule involving the internal revenue laws of the United
States, the agency shall prepare and make available for public comment
an initial regulatory flexibility analysis. Such analysis shall describe the
impact of the proposed rule on small entities. The initial regulatory
flexibility analysis or a summary shall be published in the Federal
Register at the time of the publication of general notice of proposed
rulemaking for the rule. The agency shall transmit a copy of the initial
regulatory flexibility analysis to the Chief Counsel for Advocacy of the
Small Business Administration. In the case of an interpretative rule

' Amended by P.L. 104-121, Title IL, Subtitle D, § 241(a)(2), 110 Stat. 864 (1996).
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involving the internal revenue laws of the United States, this chapter
applies to interpretative rules published in the Federal Register for
codification in the Code of Federal Regulations, but only to the extent
that such interpretative rules impose on small entities a collection of
information requirement.

(b) Each initial regulatory flexibility analysis required under this
section shall contain—

(1) a description of the reasons why action by the agency is being
considered;

(2) a succinct statement of the objectives of, and legal basis for,
the proposed rule;

(3) a description of and, where feasible, an estimate of the number
of small entities to which the proposed rule will apply;

(4) a description of the projected reporting, recordkeeping and
other compliance requirements of the proposed rule, including an
estimate of the classes of small entities which will be subject to the
requirement and the type of professional skills necessary for
preparation of the report or record;

(5) an identification, to the extent practicable, of all relevant
Federal rules which may duplicate, overlap or conflict with the
proposed rule.

(c) Each initial regulatory flexibility analysis shall also contain a
description of any significant alternatives to the proposed rule which
accomplish the stated objectives of applicable statutes and which
minimize any significant economic impact of the proposed rule on small
entities. Consistent with the stated objectives of applicable statutes, the
analysis shall discuss significant alternatives such as—

(1) the establishment of differing compliance or reporting
requirements or timetables that take into account the resources
available to small entities;

(2) the clarification, consolidation, or simplification of
compliance and reporting requirements under the rule for such small
entities;

(3) the use of performance rather than design standards; and

(4) an exemption from coverage of the rule, or any part thereof,
for such small entities.”

Sec. 604. Final Regulatory Flexibility Analysis

a) When an agency promulgates a final rule under section 553 of this
title, after being required by that section or any other law to publish a
general notice of proposed rulemaking, or promulgates a final
interpretative rule involving the internal revenue laws of the United
States as described in section 603(a), the agency shall prepare a final
regulatory flexibility analysis. Each final regulatory flexibility analysis
shall contain—

(1) a statement of the need for, and objectives of, the rule;

(2) a statement of the significant issues raised by the public
comments in response to the initial regulatory flexibility analysis, a
statement of the assessment of the agency of such issues, and a
statement of any changes made in the proposed rule as a result of
such comments;

(3) the response of the agency to any comments filed by the Chief
Counsel for Advocacy of the Small Business Administration in

response to the proposed rule, and a detailed statement of any change

2 Amended by P.L. 104121, Title IL, Subtitle D, § 241(a)(1), 110 Stat. 864 (1996).
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made to the proposed rule in the final rule as a result of the

comments;3

(4) a description of and an estimate of the number of small
entities to which the rule will apply or an explanation of why no such
estimate is available;

(5) a description of the projected reporting, recordkeeping and
other compliance requirements of the rule, including an estimate of
the classes of small entities which will be subject to the requirement
and the type of professional skills necessary for preparation of the
report or record; and

6) a description of the steps the agency has taken to minimize the
significant economic impact on small entities consistent with the
stated objectives of applicable statutes, including a statement of the
factual, policy, and legal reasons for selecting the alternative adopted
in the final rule and why each one of the other significant alternatives
to the rule considered by the agency which affect the impact on small
entities was rejected.

(b) The agency shall make copies of the final regulatory flexibility
analysis available to members of the public and shall publish in the
Federal Register such analysis or a summary thereof.*

Sec. 605. Avoidance of Duplicative or Unnecessary Analyses

(a) Any Federal agency may perform the analyses required by
sections 602, 603, and 604 of this title in conjunction with or as a part of
any other agenda or analysis required by any other law if such other
analysis satisfies the provisions of such sections.

(b) Sections 603 and 604 of this title shall not apply to any proposed
or final rule if the head of the agency certifies that the rule will not, if
promulgated, have a significant economic impact on a substantial number
of small entities. If the head of the agency makes a certification under the
preceding sentence, the agency shall publish such certification in the
Federal Register at the time of publication of general notice of proposed
rulemaking for the rule or at the time of publication of the final rule,
along with a statement providing the factual basis for such certification.
The agency shall provide such certification and statement to the Chief
Counsel for Advocacy of the Small Business Administration.

(c) In order to avoid duplicative action, an agency may consider a
series of closely related rules as one rule for the purposes of sections 602,
603, 604 and 610 of this title.”

Sec. 606. Effect on Other Law

The requirements of sections 603 and 604 of this title do not alter in
any manner standards otherwise applicable by law to agency action.
Sec. 607. Preparation of Analyses

In complying with the provisions of sections 603 and 604 of this title,
an agency may provide either a quantifiable or numerical description of
the effects of a proposed rule or alternatives to the proposed rule, or more
general descriptive statements if quantification is not practicable or
reliable.

Sec. 608. Procedure for Waiver or Delay of Completion

(a) An agency head may waive or delay the completion of some or all
of the requirements of section 603 of this title by publishing in the
Federal Register, not later than the date of publication of the final rule, a

3 Amended by P.L. 111-240, 124 Stat. 2551, Amended § 204 and added
subparagraph (3).

4 Amended by P.L. 104-121, Title II, Subtitle D, § 241(b), 110 Stat. 864 (1996).
3 Amended by P.L. 104-121, Title II, Subtitle D, § 243(a), 110 Stat. 866 (1996).
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written finding, with reasons therefor, that the final rule is being
promulgated in response to an emergency that makes compliance or
timely compliance with the provisions of section 603 of this title
impracticable.

(b) Except as provided in section 605(b), an agency head may not
waive the requirements of section 604 of this title. An agency head may
delay the completion of the requirements of section 604 of this title for a
period of not more than one hundred and eighty days after the date of
publication in the Federal Register of a final rule by publishing in the
Federal Register, not later than such date of publication, a written
finding, with reasons therefor, that the final rule is being promulgated to
response to an emergency that makes timely compliance with the
provisions of section 604 of this title impracticable. If the agency has not
prepared a final regulatory analysis pursuant to section 604 of this title
within one hundred and eighty days from the date of publication of the
final rule, such rule shall lapse and have no effect. Such rule shall not be
repromulgated until a final regulatory flexibility analysis has been
completed by the agency. (Added Public Law 96354, Sept. 19, 1980, 94
Stat. 1168.)

Sec. 609. Procedures for Gathering Comments

(a) When any rule is promulgated which will have a significant
economic impact on a substantial number of small entities, the head of
the agency promulgating the rule or the official of the agency with
statutory responsibility for the promulgation of the rule shall assure that
small entities have been given an opportunity to participate in the
rulemaking for the rule through the reasonable use of techniques’ such
as—

(1) the inclusion in an advanced notice of proposed rulemaking, if
issued, of a statement that the proposed rule may have a significant
economic effect on a substantial number of small entities;

(2) the publication of general notice of proposed rulemaking in
publications likely to be obtained by small entities;

(3) the direct notification of interested small entities;

(4) the conduct of open conferences or public hearings concerning
the rule for small entities including soliciting and receiving comments
over computer networks; and

(5) the adoption or modification of agency procedural rules to
reduce the cost or complexity of participation in the rulemaking by
small entities.

(b) Prior to publication of an initial regulatory flexibility analysis
which a covered agency is required to conduct by this Chapter—

(1) a covered agency shall notify the Chief Counsel for Advocacy
of the Small Business Administration and provide the Chief Counsel
with information on the potential impacts of the proposed rule on
small entities and the type of small entities that might be affected;

(2) not later than 15 days after the date of receipt of the materials
described in paragraph (1), the Chief Counsel shall identify
individuals representative of affected small entities for the purpose of
obtaining advice and recommendations from those individuals about
the potential impacts of the proposed rule;

(3) the agency shall convene a review panel for such rule
consisting wholly of full time Federal employees of the Office within
the agency responsible for carrying out the proposed rule, the Office
of Information and Regulatory Affairs within the Office of
Management and Budget, and the Chief Counsel,;
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(4) the panel shall review any material the agency has prepared in
connection with this chapter, including any draft proposed rule,
collect advice and recommendations of each individual small entity
representative identified by the agency after consultation with the
Chief Counsel, on issues related to subsections 603(b), paragraphs
(3), (4) and (5) and 603(c);’

(5) not later than 60 days after the date a covered agency
convenes a review panel pursuant to paragraph (3), the review panel
shall report on the comments of the small entity representatives and
its findings as to issues related to subsections 603(b), paragraphs (3),
(4) and (5) and 603(c)," provided that such report shall be made
public as part of the rulemaking record; and

(6) where appropriate, the agency shall modify the proposed rule,
the initial regulatory flexibility analysis or the decision on whether an
initial regulatory flexibility analysis is required.

(c) An agency may in its discretion apply subsection (b) to rules that
the agency intends to certify under subsection 605(b), but the agency
believes may have a greater than de minimis impact on a substantial
number of small entities.

(d) For purposes of this section, the term “covered agency” means the
Environmental Protection Agency and the Occupational Safety and
Health Administration of the Department of Labor.

(e) The Chief Counsel of Advocacy, in consultation with the
individuals identified in subsection (b)(2), and with the Administrator of
the Office of Information and Regulatory Affairs within the Office of
Management and Budget, may waive the requirements of subsections
(b)(3), (b)(4), and (b)(5) by including in the rulemaking record a written
finding, with reasons therefor, that those requirements would not advance
the effective participation of small entities in the rulemaking process. For
purposes of this subsection, the factors to be considered in making such a
finding are as follows:

(1) In developing a proposed rule, the extent to which the covered
agency consulted with individuals representative of affected small
entities with respect to the potential impacts of the rule and took such
concerns into consideration.

(2) Special circumstances requiring prompt issuance of the rule.

(3) Whether the requirements of subsection (b) would provide the
individuals identified in subsection gb)(Z) with a competitive
advantage relative to other small entities.

Sec. 610. Periodic Review of Rules

(a) Within one hundred and eighty days after the effective date of this
chapter, each agency shall publish in the Federal Register a plan for the
periodic review of the rules issued by the agency which have or will have
a significant economic impact upon a substantial number of small
entities. Such plan may be amended by the agency at any time by
publishing the revision in the Federal Register. The purpose of the review
shall be to determine whether such rules should be continued without
change, or should be amended or rescinded, consistent with the stated
objectives of applicable statutes, to minimize any significant economic
impact of the rules upon a substantial number of such small entities. The
plan shall provide for the review of all such agency rules existing on the
effective date of this chapter within ten years of that date and for the
review of such rules adopted after the effective date of this chapter within

6§ Amended by P.L. 104121, Title II, Subtitle D, § 244(a), 110 Stat. 867 (1996).
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ten years of the publication of such rules as the final rule. If the head of
the agency determines that completion of the review of existing rules is
not feasible by the established date, he shall so certify in a statement
published in the Federal Register and may extend the completion date by
one year at a time for a total of not more than five years.

(b) In reviewing rules to minimize any significant economic impact
of the rule on a substantial number of small entities in a manner
consistent with the stated objectives of applicable statutes, the agency
shall consider the following factors—

(1) the continued need for the rule;

(2) the nature of complaints or comments received concerning the
rule from the public;

(3) the complexity of the rule;

(4) the extent to which the rule overlaps, duplicates or conflicts
with other federal rules, and, to the extent feasible, with State and
local governmental rules; and

(5) the length of time since the rule has been evaluated or the
degree to which technology, economic conditions, or other factors
have changed in the area affected by the rule.

(c) Each year, each agency shall publish in the Federal Register a list
of the rules which have a significant economic impact on a substantial
number of small entities, which are to be reviewed pursuant to this
section during the succeeding twelve months. The list shall include a
brief description of each rule and the need for and legal basis of such rule
and shall invite public comment upon the rule. (Added P.L. 96-354,
Sept. 19, 1980, 94 Stat. 1168.)

Sec. 611. Judicial Review

(a)(1) For any rule subject to this chapter, a small entity that is
adversely affected or aggrieved by final agency action is entitled to
judicial review of agency compliance with the requirements of sections
601, 604, 605(b), 608(b), and 610 in accordance with chapter 7. Agency
compliance with sections 607 and 609(a) shall be judicially reviewable in
connection with judicial review of section 604.

(2) Each court having jurisdiction to review such rule for
compliance with section 553, or under any other provision of law,
shall have jurisdiction to review any claims of noncompliance with
sections 601, 604, 605(b), 608(b), and 610 in accordance with chapter
7. Agency compliance with section 607 and 609(a) shall be judicially
reviewable in connection with judicial review of section 604.

(3)(A) A small entity may seek such review during the period
beginning on the date of final agency action and ending one year
later, except that where a provision of law requires that an action
challenging a final agency action be commenced before the expiration
of one year, such lesser period shall apply to an action for judicial
review under this section.

(B) In the case where an agency delays the issuance of a final
regulatory flexibility analysis pursuant to section 608(b) of this
chapter, an action for judicial review under this section shall be
filed not later than—

(1) one year after the date the analysis is made available to
the public, or

(i) where a provision of law requires that an action
challenging a final agency regulation be commenced before
the expiration of the 1-year period, the number of days
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specified in such provision of law that is after the date the
analysis is made available to the public.

(4) In granting any relief in an action under this section, the court
shall order the agency to take corrective action consistent with this
chapter and chapter 7, including, but not limited to—

(A) remanding the rule to the agency, and

(B) deferring the enforcement of the rule against small entities
unless the court finds that continued enforcement of the rule is in
the public interest.

(5) Nothing in this subsection shall be construed to limit the
authority of any court to stay the effective date of any rule or
provision thereof under any other provision of law or to grant any
other relief in addition to the requirements of this section.

(b) In an action for the judicial review of a rule, the regulatory
flexibility analysis for such rule, including an analysis prepared or
corrected pursuant to paragraph (a)(4), shall constitute part of the entire
record of agency action in connection with such review.

(c) Compliance or noncompliance by an agency with the provisions
of this chapter shall be subject to judicial review only in accordance with
this section.

(d) Nothing in this section bars judicial review of any other impact
statement or similar analysis required by any other law if judicial review
of such statement or analysis is otherwise permitted by law.’

Sec. 612. Reports and Intervention Rights

(a) The Chief Counsel for Advocacy of the Small Business
Administration shall monitor agency compliance with this chapter and
shall report at least annually thereon to the President and to the
Committees on the Judiciary and Small Business of the Senate and
House of Representatives.

(b) The Chief Counsel for Advocacy of the Small Business
Administration is authorized to appear as amicus curiae in any action
brought in a court of the United States to review a rule. In any such
action, the Chief counsel is authorized to present his or her views with
respect to compliance of this chapter, the adequacy of the rulemaking
record with respect to small entities.®

(c) A court of the United States shall grant the application of the
Chief Counsel for Advocacy of the Small Business Administration to
appear in any such action for the purposes described in subsection (b).
(Added P.L. 96-354, Sept. 19, 1980, 94 Stat. 1170.)

Amended by P.L. 104-121, Title IL, Subtitle D, § 242, 110 Stat. 865 (1996).
8 Amended by P.L. 104121, Title I, Subtitle D, § 243(b), 110 Stat. 866 (1996).
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E. JUDICIAL REVIEW (5 U.S.C. 701-706)
Chapter 7-Judicial Review

Sec. 701. Application; Definitions
(a) This chapter applies, according to the provisions thereof, except to
the extent that—

(1) statutes preclude judicial review; or

(2) agency action is committed to agency discretion by law.

(b) For the purpose of this Chapter—

(1) “agency” means each authority of the Government of the
United States, whether or not it is within or subject to review by
another agency, but does not include—

(A) the Congress;

(B) the courts of the United States:

(C) the governments of the territories or possessions of the
United States;

(D) the government of the District of Columbia;

(E) agencies composed of representatives of the parties or of
representatives of organizations of the parties to the disputes
determined by them;

(F) courts martial and military commissions;

(G) military authority exercised in the field in time of war or
in occupied territory; or

(H) functions conferred by sections 1738, 1739, 1743, and
1744 of title 12; chapter 2 of title 41; Subchapter II of chapter 471
of title 49; or sections 1884, 1891-1902, and former section
1641(b)(2), of title 50, appendix; and
(2) “person”, “rule”, “order”, “license”, “sanction”, “relief”, and

“age?cy action” have the meanings given them by section 551 of this

title.
Sec. 702. Right of Review

A person suffering legal wrong because of agency action, or
adversely affected or aggrieved by agency action within the meaning of a
relevant statute, is entitled to judicial review thereof. An action in a court
of the United States seeking relief other than money damages and stating
a claim that an agency or an officer or employee thereof acted or failed to
act in an official capacity or under color of legal authority shall not be
dismissed nor relief therein be denied on the ground that it is against the
United States or that the United States is an indispensable party. The
United States may be named as a defendant in any such action, and a
judgment or decree may be entered against the United States: Provided,
That any mandatory or injunctive decree shall specify the Federal officer
or officers (by name or by title), and their successors in Office,
personally responsible for compliance. Nothing herein (1) affects other
limitations on judicial review or the power or duty of the court to dismiss
any action or deny relief on any other appropriate legal or equitable
ground; or (2) confers authority to grant relief if any other statute that
grants %onsent to suit expressly or impliedly forbids the relief which is
sought.

' Amended by P.L. 103-272, § 5(a), 108 Stat. 1373 (1994).
2 Amended by P.L. 94-574, § 1, 90 Stat. 2721 (1976).



5 USC 703.

5 USC 704.

5 USC 705.

5 USC 706.

Judicial Review (5 USC 701-706) 659

Sec. 703. Form and Venue of Proceeding
The form of proceeding for judicial review is the special statutory review
proceeding relevant to the subject matter in a court specified by statute
or, in the absence or inadequacy thereof, any applicable form of legal
action, including actions for declaratory judgments or writs of
prohibitory or mandatory injunction or habeas corpus, in a court of
competent jurisdiction. If no special statutory review proceeding is
applicable, the action for judicial review may be brought against the
United States, the agency by its official title, or the appropriate officer.
Except to the extent that prior, adequate, and exclusive opportunity for
judicial review is provided by law, agency action is subject to judicial
review in civil or criminal proceedings for judicial enforcement.
Sec. 704. Actions Reviewable

Agency action made reviewable by statute and final agency action for
which there is no other adequate remedy in a court are subject to judicial
review. A preliminary, procedural, or intermediate agency action or
ruling not directly reviewable is subject to review on the review of the
final agency action. Except as otherwise expressly required by statute,
agency action otherwise final is final for the purposes of this section
whether or not there has been presented or determined an application for
a declaratory order, for any form of reconsideration, or, unless the agency
otherwise requires by rule and provides that the action meanwhile is
inoperative, for an appeal to superior agency authority.
Sec. 705. Relief Pending Review

When an agency finds that justice so requires, it may postpone the
effective date of action taken by it, pending judicial review. On such
conditions as may be required and to the extent necessary to prevent
irreparable injury, the reviewing court, including the court to which a
case may be taken on appeal from or on application for certiorari or other
writ to a reviewing court, may issue all necessary and appropriate process
to postpone the effective date of an agency action or to preserve status or
rights pending conclusion of the review proceedings.
Sec. 706. Scope of Review

To the extent necessary to decision and when presented, the
reviewing court shall decide all relevant questions of law, interpret
constitutional and statutory provisions, and determine the meaning or
applicability of the terms of an agency action. The reviewing court shall—

(1) compel agency action unlawfully withheld or unreasonably
delayed; and
(2) hold unlawful and set aside agency action, findings, and

conclusions found to be—

(A) arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law;

(B) contrary to constitutional right, power, privilege, or
immunity;

(C) in excess of statutory jurisdiction, authority, or limitations,
or short of statutory right;

(D) without observance of procedure required by law;

(E) unsupported by substantial evidence in a case subject to
sections 556 and 557 of this title or otherwise reviewed on the
record of an agency hearing provided by statute; or

(F) unwarranted by the facts to the extent that the facts are
subject to trial de novo by the reviewing court.

3 Amended by P.L. 94-574, § 1, 90 Stat. 2721 (1976).
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In making the foregoing determinations, the court shall review the
whole record or those parts of it cited by a party, and due account shall
be taken of the rule of prejudicial error.
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F. CONGRESSIONAL REVIEW (5 U.S.C. 801-808)
Chapter 8—Congressional Review of Agency Rulemaking'

Sec. 801. Congressional Review
(a)(1)(A) Before a rule can take effect, the Federal agency

promulgating such rule shall submit to each House of the Congress and
to the Comptroller General a report containing—

(i) a copy of the rule;

(il)) a concise general statement relating to the rule,

including whether it is a major rule; and

(iii) the proposed effective date of the rule.

(B) On the date of the submission of the report under
subparagraph (A), the Federal agency promulgating the rule shall
submit to the Comptroller General and make available to each
House of Congress—

(1) a complete copy of the cost—benefit analysis of the rule,
if any;
(i1) the agency’s actions relevant to sections 603, 604, 605,

607, and 609;

(iii) the agency’s actions relevant to sections 202, 203,

204, and 205 of the Unfunded Mandates Reform Act of 1995;

and

(iv) any other relevant information or requirements under
any other Act and any relevant Executive orders.

(C) Upon receipt of a report submitted under subparagraph
(A), each House shall provide copies of the report to the chairman
and ranking member of each standing committee with jurisdiction
under the rules of the House of Representatives or the Senate to
report a bill to amend the provision of law under which the rule is
issued.

(2)(A) The Comptroller General shall provide a report on each
major rule to the committees of jurisdiction in each House of the
Congress by the end of 15 calendar days after the submission or
publication date as provided in section 802(b)(2). The report of the
Comptroller General shall include an assessment of the agency’s
compliance with procedural steps required by paragraph (1)(B).

(B) Federal agencies shall cooperate with the Comptroller
General by providing information relevant to the Comptroller
General’s report under subparagraph (A).

(3) A major rule relating to a report submitted under paragraph (1)
shall take effect on the latest of—

(A) the later of the date occurring 60 days after the date on
which—

(i) the Congress receives the report submitted under
paragraph (1); or

(ii) the rule is published in the Federal Register, if so
published;

(B) if the Congress passes a joint resolution of disapproval
described in section 802 relating to the rule, and the President
signs a veto of such resolution, the earlier date—

! Amended by P.L. 104-121, Title II, Subtitle E, § 251, 110 Stat. 868, (1996), (effective
on enactment, as provided by § 252 of such Act, which appears as 5 U.S.C.S. § 801 note).
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(i) on which either House of Congress votes and fails to
override the veto of the President; or
(i1) occurring 30 session days after the date on which the
Congress received the veto and objections of the President; or
(C) the date the rule would have otherwise taken effect, not for
this section (unless a joint resolution of disapproval under section

802 is enacted.

(4) Except for a major rule, a rule shall take effect as otherwise
provided by law after submission to Congress under paragraph (1).

(5) Notwithstanding paragraph (3), the effective date of a rule
shall not be delayed by operation of this chapter beyond the date on
which either House of Congress votes to reject a joint resolution of
disapproval under section 802.

(b)(1) A rule shall not take effect (or continue), if the Congress enacts
a joint resolution of disapproval, described under section 802, of the rule.

(2) A rule that does not take effect (or does not continue) under
paragraph (1) may not be reissued in substantially the same form, and
a new rule that is substantially the same as such a rule may not be
issued, unless the reissued or new rule is specifically authorized by a
law enacted after the date of the joint resolution disapproving the
original rule.

(c)(1) Notwithstanding any other provision of this section (except
subject to paragraph (3)), a rule that would not take effect by reason of
subsection (a)(3) may take effect, if the President makes a determination
under paragraph (2) and submits written notice of such determination to
the Congress.

(2) Paragraph (1) applies to a determination made by the President
by Executive order that the rule should take effect because such rule
is—

(A) necessary because of an imminent threat to health or
safety or other emergency;

(B) necessary for the enforcement of criminal laws;

(C) necessary for national security; or

(D) issued pursuant to any statute implementing an
international trade agreement.

(3) An exercise by the President of the authority under this
subsection shall have no effect on the procedures under section 802 or
the effect of a joint resolution of disapproval under this section.

(d)(1) In addition to the opportunity for review otherwise provided
under this chapter, in the case of any rule for which a report was
submitted in accordance with sub—section (a)(1)(A) during the period
beginning on the date occurring—

(A) in the case of the Senate, 60 sessions days, or

(B) in the case of the House of Representatives, 60 legislative
days, before the date the Congress adjourns a session of Congress
through the date on which the same or succeeding Congress first
convenes its next session, section 802 shall apply to such rule in
the succeeding session of Congress.

(2)(A) In applying section 802 for purposes of such additional
review, a rule described under paragraph (1) shall be treated as
though—

(1) such rule were published in the Federal Register (as a
rule that shall take effect) on—
(I) in the case of the Senate, the 15th session day, or
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(II) in the case of the House of Representatives, the
15th legislative day, after the succeeding session of
Congress first convenes; and
(i1) a report on such rule were submitted to Congress under

subsection (a)(1) on such date.

(B) Nothing in this paragraph shall be construed to affect the
requirement under subsection (a)(1) that a report shall be
submitted to Congress before a rule can take effect.

(3) A rule described under paragraph (1) shall take effect as
otherwise provided by law (including other subsections of this
section).

(e)(1) For purposes of this subsection, section 802 shall also apply to
any major rule promulgated between March 1, 1996, and the date of the
enactment of this chapter.

(2) In applying section 802 for purposes of Congressional review,
a rule described under paragraph (1) shall be treated as though—

(A) such rule were published in the Federal Register on the
date of enactment of this chapter; and

(B) a report on such rule were submitted to Congress under
subsection (a)(1) on such date.

(3) The effectiveness of a rule described under paragraph (1) shall
be as otherwise provided by law, unless the rule is made of no force
or effect under section 802.

(f) Any rule that takes effect and later is made of no force or effect by
enactment of a joint resolution under section 802 shall be treated as
though such rule had never taken effect.

(g) If the Congress does not enact a joint resolution of disapproval
under section 802 respecting a rule, no court or agency may infer any
intent of the Congress from any action or inaction of the Congress with
regard to such rule, related statute, or joint resolution of disapproval.

5 USC 802. Sec. 802. Congressional Disapproval Procedure

(a) For purposes of this section, the term “joint resolution” means
only a joint resolution introduced in the period beginning on the date on
which the report referred to in section 801(a)(1)(A) is received by
Congress and ending 60 days thereafter (excluding days either House of
Congress is adjourned for more than 3 days during a session of
Congress), the matter after the resolving clause of which is as follows:
“That Congress disapproves the rule submitted by the relating to

, and such rule shall have no force or effect.” (The blank spaces
being appropriately filled in.)

(b)(1) A joint resolution described in subsection (a) shall be referred
to the committees in each House of Congress with jurisdiction.

(2) For purposes of this section, the term “submission or
publication date” means the later of the date on which—
(A) the Congress receives the report submitted under section
801(a)(1); or
(B) the rule is published in the Federal Register, if so
published.

(c) In the Senate, if the committee to which is referred a joint
resolution described in subsection (a) have not reported such joint
resolution (or an identical joint resolution) at the end of 20 calendar days
after the submission or publication date defined under subsection (b)(2),
such committee may be discharged from further consideration of such
joint resolution upon a petition supported in writing by 30 Members of
the Senate, and such joint resolution shall be placed on the calendar.
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(d)(1) In the Senate, when the committee to which a joint resolution is
referred has reported, or when a committee is discharged (under
subsection (c)) from further consideration of a joint resolution described
in subsection (a), it is at any time thereafter in order (even though a
previous motion to the same effect has been disagreed to) for a motion to
proceed to the consideration of the joint resolution, and all points of
order against the joint resolution (and against consideration of the joint
resolution) are waived. The motion is not subject to amendment, or to a
motion to postpone, or to a motion to proceed to the consideration of
other business. A motion to reconsider the vote by which the motion is
agreed to or disagreed to shall not be in order. If a motion to proceed to
the consideration of the joint resolution is agreed to, the joint resolution
shall remain the unfinished business of the Senate until disposed of.

(2) In the Senate, debate on the joint resolution, and on all
debatable motions and appeals in connection therewith, shall be
limited to not more than 10 hours, which shall be divided equally
between those favoring and those opposing the joint resolution. A
motion further to limit debate is in order and not debatable. An
amendment to, or a motion to postpone, or a motion to proceed to the
consideration of other business, or a motion to recommit the joint
resolution is not in order.

(3) In the Senate, immediately following the conclusion of the
debate on a joint resolution described in subsection (a), and a single
quorum call at the conclusion of the debate if requested in accordance
with the rules of the Senate, the vote on final passage of the joint
resolution shall occur.

(4) Appeals from the decisions of the Chair relating to the
application of the rules of the Senate to the procedure relating to a
joint resolution described in subsection (a) shall be decided without
debate.

(e) In the Senate the procedure specified in subsection (c) or (d) shall
not apply to the consideration of a joint resolution respecting a rule—

(1) after the expiration of the 60 session days beginning with the
applicable submission or publication date, or

(2) if the report under section 801(a)(1)(A) was submitted during
the period referred to in section 801(d)(1), after the expiration of the
60 session days beginning on the 15th session day after the
succeeding session of Congress first convenes.

(f) If, before the passage by one House of a joint resolution of that
House described in subsection (a), that House receives from the other
House a joint resolution described in subsection (a), then the following
procedures shall apply:

(1) The joint resolution of the other House shall not be referred to
a committee.

(2) With respect to a joint resolution described in subsection (a) of
the House receiving the joint resolution—

(A) the procedure in that House shall be the same as if no joint
resolution had been received from the other House; but

(B) the vote on final passage shall be on the joint resolution of
the other House.

(g) This section is enacted by Congress—

(1) as an exercise of the rulemaking power of the Senate and
House of Representatives, respectively, and as such it is deemed a
part of the rules of each House, respectively, but applicable only with
respect to the procedure to be followed in that House in the case of a
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joint resolution described in subsection (a), and it supersedes other

rules only to the extent that it is inconsistent with such rules; and

(2) with full recognition of the constitutional right of either House
to change the rules (so far as relating to the procedure of that House)
at any time, in the same manner, and to the same extent as in the case
of any other rule of that House.

Sec. 803. Special Rule on Statutory, Regulatory, and Judicial
Deadlines

(a) In the case of any deadline for, relating to, or involving any rule
which does not take effect (or the effectiveness of which is terminated)
because of enactment of a joint resolution under section 802, that
deadline is extended until the date 1 year after the date of enactment of
the joint resolution. Nothing in this subsection shall be construed to
affect a deadline merely by reason of the postponement of a rule’s
effective date under section 801(a).

(b) The term “deadline” means any date certain for fulfilling any
obligation or exercising any authority established by or under any
Federal statute or regulation, or by or under any court order
implementing any Federal statute or regulation.

Sec. 804. Definitions

For purposes of this Chapter—

(1) The term “Federal agency” means any agency as that term is
defined in section 551(1).

(2) The term “major rule” means any rule that the Administrator
of the Office of Information and Regulatory Affairs of the Office of
Management and Budget finds has resulted in or is likely to result in—

(A) an annual effect on the economy of $100,000,000 or more;

(B) a major increase in costs or prices for consumers,
individual industries, Federal, State, or local government
agencies, or geographic regions; or

(C) significant adverse effects on competition, employment,
investment, productivity, innovation, or on the ability of United
States—based enterprises to compete with foreign—based
enterprises in domestic and export markets. The term does not
include any rule promulgated under the Telecommunications Act
of 1996 and the amendments made by that Act.

(3) The term “rule” has the meaning given such term in section
551, except that such term does not include—

(A) any rule of particular applicability, including a rule that
approves or prescribes for the future rates, wages, prices, services,
or allowances therefor, corporate or financial structures,
reorganizations, mergers, or acquisitions thereof, or accounting
practices or disclosures bearing on any of the foregoing;

(B) any rule relating to agency management or personnel; or

(C) any rule of agency organization, procedure, or practice
that does not substantially affect the rights or obligations of non—
agency parties.

Sec. 805. Judicial Review

No determination, finding, action, or omission under this chapter
shall be subject to judicial review.
Sec. 806. Applicability; Severability

(a) This chapter shall apply notwithstanding any other provision of
law.

(b) If any provision of this chapter or the application of any provision
of this chapter to any person or circumstance, is held invalid, the
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application of such provision to other persons or circumstances, and the
remainder of this chapter, shall not be affected thereby.
Sec. 807. Exemption for Monetary Policy

Nothing in this chapter shall apply to rules that concern monetary
policy proposed or implemented by the Board of Governors of the
Federal Reserve System or the Federal Open Market Committee.
Sec. 808. Effective Date of Certain Rule

Notwithstanding section 801—

(1) any rule that establishes, modifies, opens, closes, or conducts a
regulatory program for a commercial, recreational, or subsistence
activity related to hunting, fishing, or camping, or

(2) any rule which an agency for good cause finds (and
incorporates the finding and a brief statement of reasons therefor in
the rule issued) that notice and public procedure thereon are
impracticable, unnecessary, or contrary to the public interest, shall
take effect at such time as the Federal agency promulgating the rule
determines.
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G. FEDERAL ADVISORY COMMITTEE ACT, AS AMENDED
Public Law 92463 86 Stat. 770
October 6, 1972
5 USC APPENDIX 2

Sec. 1. Short Title

This Act may be cited as the “Federal Advisory Committee Act.”

Sec. 2. Findings and Purpose

(a) The Congress finds that there are numerous committees, boards,
commissions, councils, and similar groups which have been established
to advise officers and agencies in the executive branch of the Federal
Government and that they are frequently a useful and beneficial means of
furnishing expert advice, ideas, and diverse opinions to the Federal

Government.

(b) The Congress further finds and declares that—

(1) the need for many existing advisory committees has not been
adequately reviewed,

(2) new advisory committees should be established only when
they are determined to be essential and their number should be kept to
the minimum necessary;

(3) advisory committees should be terminated when they are no
longer carrying out the purposes for which they were established;

(4) standards and uniform procedures should govern the
establishment, operation, administration, and duration of advisory
committees;

(5) the Congress and the public should be kept informed with
respect to the number, purpose, membership, activities, and cost of
advisory committees; and

(6) the function of advisory committees should be advisory only,
and that all matters under their consideration should be determined, in
accordance with law, by the official, agency, or officer involved.

Sec. 3. Definitions

For the purpose of this Act—

(1) The term “Administrator” means the Administrator of General
Services.

(2) The term “advisory committee” means any committee, board,
commission, council, conference, panel, task force, or other similar
group, or any subcommittee or other subgroup thereof (hereafter in
this paragraph referred to as “committee’), which is—

(A) established by statute or reorganization plan, or

(B) established or utilized by the President, or

(C) established or utilized by one or more agencies, in the
interest of obtaining advice or recommendations for the President
or one or more agencies or officers of the Federal Government.

(3) The term “agency” has the same meaning as in section 551 (1)
of title 5, United States Code.

(4) The term “Presidential advisory committee” means an
advisory committee which advises the President.

Sec. 4. Applicability; Restrictions

(a) The provisions of this Act or of any rule, order, or regulation
promulgated under this Act shall apply to each advisory committee
except to the extent that any Act of Congress establishing any such
advisory committee specifically provides otherwise.
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(b) Nothing in this Act shall be construed to apply to any advisory
committee established or utilized by—

(1) the Central Intelligence Agency; or

(2) The Federal Reserve System.

(c) Nothing in this Act shall be construed to apply to any local civic
group whose primary function is that of rendering a public service with
respect to a Federal program, or any State or local committee, council,
board, commission, or similar group established to advise or make
recommendations to State or local officials or agencies.

Sec. 5. Responsibilities of Congressional Committees; Review;
Guidelines

(a) In the exercise of its legislative review function, each standing
committee of the Senate and the House of Representatives shall make a
continuing review of the activities of each advisory committee under its
jurisdiction to determine whether such advisory committee should be
abolished or merged with any other advisory committee, whether the
responsibilities of such advisory committee should be revised, and
whether such advisory committee performs a necessary function not
already being performed. Each such standing committee shall take
appropriate action to obtain the enactment of legislation necessary to
carry out the purpose of this subsection.

(b) In considering legislation establishing, or authorizing the
establishment of any advisory committee, each standing committee of the
Senate and of the House of Representatives shall determine, and report
such determination to the Senate or to the House of Representatives, as
the case may be, whether the functions of the proposed advisory
committee are being or could be performed by one or more agencies or
by an advisory committee already in existence, or by enlarging the
mandate of an existing advisory committee. Any such legislation shall-

(1) contain a clearly defined purpose for the advisory committee;

(2) require the membership of the advisory committee to be fairly
balanced in terms of the points of view represented and the functions
to be performed by the advisory committee;

(3) contain appropriate provisions to assure that the advice and
recommendations of the advisory committee will not be
inappropriately influenced by the appointing authority or by any
special interest, but will instead be the result of the advisory
committee’s independent judgment;

(4) contain provisions dealing with authorization of
appropriations, the date for submission of reports (if any), the
duration of the advisory committee, and the publication of reports and
other materials, to the extent that the standing committee determines
the provisions of section 10 of this Act to be inadequate; and

(5) contain provisions which will assure that the advisory
committee will have adequate staff (either supplied by an agency or
employed by it), will be provided adequate quarters, and will have
funds available to meet its other necessary expenses.

(¢) To the extent they are applicable, the guidelines set out in
subsection (b) of this section shall be followed by the President, agency
heads, or other Federal officials in creating an advisory committee.

Sec. 6. Responsibilities of the President; Report to Congress; Annual
Report to Congress; Exclusion

(a) The President may delegate responsibility for evaluating and
taking action, where appropriate, with respect to all public
recommendations made to him by Presidential advisory committees.
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(b) Within one year after a Presidential advisory committee has
submitted a public report to the President, the President or his delegate
shall make a report to the Congress stating either his proposals for action
or his reasons for inaction, with respect to the recommendations
contained in the public report.

(c) The President shall, not later than December 31 of each year,
make an annual report to the Congress on the activities, status, and
changes in the composition of advisory committees in existence during
the preceding fiscal year. The report shall contain the name of every
advisory committee, the date of and authority for its creation, its
termination date or the date it is to make a report, its functions, a
reference to the reports it has submitted, a statement of whether it is an ad
hoc or continuing body, the dates of its meetings, the names and
occupations of its current members, and the total estimated annual cost to
the United States to fund, service, supply, and maintain such committee.
Such report shall include a list of those advisory committees abolished by
the President, and in the case of advisory committees established by
statute, a list of those advisory committees which the President
recommends be abolished together with his reasons therefor. The
President shall exclude from this report any information which, in his
judgment, should be withheld for reasons of national security, and he
shall include in such report a statement that such information is excluded.
Sec. 7. Responsibilities of the Administrator of General Services;
Committee Management Secretariat, Establishment; Review;
Recommendations to President and Congress; Agency Cooperation;
Performance Guidelines; Uniform Pay Guidelines; Travel Expenses;
Expense Recommendations

(a) The Administrator shall establish and maintain within the General
Services Administration a Committee Management Secretariat, which
shall be responsible for all matters relating to advisory committees.

(b) The Administrator shall, immediately after October 6, 1972,
institute a comprehensive review of the activities and responsibilities of
each advisory committee to determine—

(1) whether such committee is carrying out its purpose;

(2) whether, consistent with the provisions of applicable statutes,
the responsibilities assigned to it should be revised;

(3) whether it should be merged with other advisory committees;
or

(4) whether is' should be abolished.

The Administrator may from time to time request such information as
he deems necessary to carry out his functions under this subsection.
Upon the completion of the Administrator’s review he shall make
recommendations to the President and to either the agency head or the
Congress with respect to action he believes should be taken. Thereafter,
the Administrator shall carry out a similar review annually. Agency
heads shall cooperate with the Administrator in making the reviews
required by this subsection.

(c) The Administrator shall prescribe administrative guidelines and
management controls applicable to advisory committees, and to the
maximum extent feasible, provide advice, assistance, and guidance to
advisory committees to improve their performance. In carrying out his
functions under this subsection, the Administrator shall consider the
recommendations of each agency head with respect to means of

Error appears in the original.
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improving the performance of advisory committees whose duties are
related to such agency.

(d)(1) The Administrator, after study and consultation with the
Director of the Office of Personnel Management, shall establish
guidelines with respect to uniform fair rates of pay for comparable
services of members, staffs, and consultants of advisory committees in a
manner which gives appropriate recognition to the responsibilities and
qualifications required and other relevant factors. Such regulations shall
provide that —

(A) no member of any advisory committee or of the staff of
any advisory committee shall receive compensation at a rate in
excess of the rate specified for GS—18 of the General Schedule
under section 5332 of'title 5, United States Code;

(B) such members, while engaged in the performance of their
duties away from their homes or regular places of business, may
be allowed travel expenses, including per diem in lieu of
subsistence, as authorized by section 5703 of title 5, United States
Code, for persons employed intermittently in the Government
service; and

(C) such members—

(i) who are blind or deaf or who otherwise qualify as
handicapped individuals (within the meaning of section 501 of
the Rehabilitation Act of 1973 (29 USC 794)), and

(i) who do not otherwise qualify for assistance under
section 3102 of title 5, United States Code, by reason of being
an employee of an agency (within the meaning of section 3102
(a)(1) of such title 5), may be provided services pursuant to
section 3102 of such title 5 while in performance of their
advisory committee duties.

(2) Nothing in this subsection shall prevent—

(A) an individual who (without regard to his service with an
advisory committee) is a full-time employee of the United States;
or

(B) an individual who immediately before his service with an
advisory committee was such an employee, from receiving
compensation at the rate at which he otherwise would be
compensated (or was compensated) as a full-time employee of the
United States.

(e) The Administrator shall include in budget recommendations a
summary of the amounts he deems necessary for the expenses of
advisory committees, including the expenses for publication of reports
where appropriate.

Sec. 8. Responsibilities of Agency Heads; Advisory Committee
Management Officer, Designation

(a) Each agency head shall establish uniform administrative
guidelines and management controls for advisory committees established
by that agency, which shall be consistent with directives of the
Administrator under sections 7 and 10. Each agency shall maintain
systematic information on the nature, functions, and operations of each
advisory committee within its jurisdiction.

(b) The head of each agency which has an advisory committee shall
designate an Advisory Committee Management officer who shall—

(1) exercise control and supervision over the establishment,
procedures, and accomplishments of advisory committees established
by that agency;
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(2) assemble and maintain the reports, records, and other papers
of any such committee during its existence; and
(3) carry out, on behalf of that agency, the provisions of section

52 of title 5, United States Code, with respect to such reports, records,

and other papers.

Sec. 9. Establishment and Purpose of Advisory Committees;
Publication in Federal Register; Charter; Filing; Contents; Copy
(a) No advisory committee shall be established unless such
establishment is—
(1) specifically authorized by statute or by the President; or
(2) determined as a matter of formal record, by the head of the
agency involved after consultation with the Administrator with timely
notice published in the Federal Register, to be in the public interest in
connection with the performance of duties imposed on that agency by
law.

(b) Unless otherwise specifically provided by statute or Presidential
directive, advisory committees shall be utilized solely for advisory
functions. Determinations of action to be taken and policy to be
expressed with respect to matters upon which an advisory committee
reports or makes recommendations shall be made solely by the President
or an officer of the Federal Government.

(c) No advisory committee shall meet or take any action until an
advisory committee charter has been filed with (1) the Administrator, in
the case of Presidential advisory committees, or (2) with the head of the
agency to whom any advisory committee reports and with the standing
committees of the Senate and of the House of Representatives having
legislative jurisdiction of such agency. Such charter shall contain the
following information:

(A) the committee’s official designation;

(B) the committee’s objectives and the scope of its activity;

(C) the period of time necessary for the committee to carry out
its purposes;

(D) the agency or official to whom the committee reports;

(E) the agency responsible for providing the necessary support
for the commiittee;

(F) a description of the duties for which the committee is
responsible, and, if such duties are not solely advisory, a
specification of the authority for such functions;

(G) the estimated annual operating costs in dollars and man—
years for such committee;

(H) the estimated number and frequency of committee
meetings;

(D) the committee’s termination date, if less than two years
from the date of the committee’s establishment; and

(J) the date the charter is filed.

A copy of any such charter shall also be furnished to the Library of

Congress.
Sec. 10. Advisory Committee Procedures; Meetings; Notice,
Publication in Federal Register; Regulations; Minutes; Certification;
Annual Report; Federal Officer or Employee; Attendance

(a)(1) Each advisory committee meeting shall be open to the public.

(2) Except when the President determines otherwise for reasons of
national security, timely notice of each such meeting shall be
published in the Federal Register, and the Administrator shall
prescribe regulations to provide for other types of public notice to
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insure that all interested persons are notified of such meeting prior

thereto.

(3) Interested persons shall be permitted to attend, appear before,
or file statements with any advisory committee, subject to such
reasonable rules or regulations as the Administrator may prescribe.
(b) Subject to section 552 of title 5 United States Code, the records,

reports, transcripts, minutes, appendixes, working papers, drafts, studies,
agenda, or other documents which were made available to or prepared for
or by each advisory committee shall be available for public inspection
and copying at a single location in the offices of the advisory committee
or the agency to which the advisory committee reports until the advisory
committee ceases to exist.

(c) Detailed minutes of each meeting of each advisory committee
shall be kept and shall contain a record of the persons present, a complete
and accurate description of matters discussed and conclusions reached,
and copies of all reports received, issued, or approved by the advisory
committee. The accuracy of all minutes shall be certified to by the
chairman of the advisory committee.

(d) Subsections (a)(1) and (a)(3) of this section shall not apply to any
portion of an advisory committee meeting where the President, or the
head of the agency to which the advisory committee reports, determines
that such portion of such meeting may be closed to the public in
accordance with subsection (c) of section 552b of title 5, United States
Code. Any such determination shall be in writing and shall contain the
reasons for such determination. If such a determination is made, the
advisory committee shall issue a report at least annually setting forth a
summary of its activities and such related matters as would be
informative to the public consistent with the policy of section 552(b) of
title 5 United States Code.

(e) There shall be designated an officer or employee of the Federal
Government to chair or attend each meeting of each advisory committee.
The officer or employee of designated is authorized, whenever he
determines it to be in the public interest, to adjourn any such meeting. No
advisory committee shall conduct any meeting in the absence of that
officer or employee.

(f) Advisory committees shall not hold any meetings except at the call
of, or with the advance approval of, a designated officer or employee of
the Federal Government, and in the case of advisory committees (other
than Presidential advisory committees) with an agenda approved by such
officer or employee.

Sec. 11. Availability of Transcripts; Agency Proceeding

(a) Except where prohibited by contractual agreements entered into
prior to the effective date of this Act, agencies and advisory committees
shall make available to any person, at actual cost of duplication, copies of
transcripts of agency proceedings or advisory committee meetings.

(b) As used in this section “agency proceeding” means any
proceeding as defined in section 551(12) of title 5, United States Code.
Sec. 12. Fiscal and Administrative Provisions; Recordkeeping;

Audit; Agency Support Services

(a) Each agency shall keep records as will fully disclose the
disposition of any funds which may be at the disposal of its advisory
committees and the nature and extent of their activities. The General
Services Administration, or such other agency as the President may
designate, shall maintain financial records with respect to Presidential
advisory committees. The Comptroller General of the United States, or
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any of his authorized representatives, shall have access, for the purpose
of audit and examination, to any such records.

(b) Each agency shall be responsible for providing support services
for each advisory committee established by or reporting to it unless the
establishing authority provides otherwise. Where any such advisory
committee reports to more than one agency, only one agency shall be
responsible for support services at any one time. In the case of
Presidential advisory committees, such services may be provided by the
General Services Administration.

Sec. 13. Responsibilities of Library of Congress; Reports and
Background Papers; Depository

Subject to section 552 of title 5, United States Code, the
Administrator shall provide for the filing with the Library of Congress of
at least eight copies of each report made by every advisory committee
and, where appropriate, background papers prepared by consultants. The
Librarian of Congress shall establish a depository for such reports and
papers where they shall be available to public inspection and use.

Sec. 14. Termination of Advisory Committees; Renewal;
Continuation

(a)(1) Each advisory committee which is in existence on the effective
date of this Act shall terminate not later than the expiration of the two—
year period following such effective date unless—

(A) in the case of an advisory committee established by the

President or an officer of the Federal Government, such advisory

committee is renewed by the President or that officer by

appropriate action prior to the expiration of such two—year period;
or

(B) in the case of an advisory committee established by an Act
of Congress, its duration is otherwise provided for by law.

(2) Each advisory committee established after such effective date
shall terminate not later than the expiration of the two—year period
beginning on the date of its establishment unless—

(A) in the case of an advisory committee established by the

President or an officer of the Federal Government such advisory

committee is renewed by the President or such officer by

appropriate action prior to the end of such period; or
(B) in the case of an advisory committee established by an Act
of Congress, its duration is otherwise provided for by law.

(b)(1) Upon the renewal of any advisory committee, such advisory
committee shall file a charter in accordance with section 9(c).

(2) Any advisory committee established by an Act of Congress
shall file a charter in accordance with such section upon the
expiration of each successive two—year period following the date of
enactment of the Act establishing such advisory committee.

(3) No advisory committee required under this subsection to file a
charter shall take any action (other than preparation and filing of such
charter) prior to the date on which such charter is filed.

(c) Any advisory committee which is renewed by the President or any
officer of the Federal Government may be continued only for successive
two—year periods by appropriate action taken by the President or such
officer prior to the date on which such advisory committee would
otherwise terminate.

Sec. 15. Requirements

(a) In  General-An agency may not use any advice or

recommendation provided by the National Academy of Sciences or
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National Academy of Public Administration that was developed by use
of a committee created by that academy under an agreement with an
agency, unless—

(1) the committee was not subject to any actual management or
control by an agency or an officer of the Federal Government;

(2) in the case of a committee created after the date of the
enactment of the Federal Advisory Committee Act Amendments of
1997, the membership of the committee was appointed in accordance
with the requirements described in subsection (b)(1); and

(3) in developing the advice or recommendation, the academy
complied with—

(A) subsection (b)(2) through (6), in the case of any
advice or recommendation provided by the National
Academy of Sciences; or
(B) subsection (b)(2) and (5), in the case of any advice
or recommendation provided by the National Academy of
Public Administration.
(b) Requirements—The requirements referred to in subsection (a) are
as follows:

(1) The Academy shall determine and provide public notice of the
names and brief biographies of individuals that the Academy appoints
or intends to appoint to serve on the committee. The Academy shall
determine and provide a reasonable opportunity for the public to
comment on such appointments before they are made or, if the
Academy determines such prior comment is not practicable, in the
period immediately following the appointments. The Academy shall
make its best efforts to ensure that (A) no individual appointed to
serve on the committee has a conflict of interest that is relevant to the
functions to be performed, unless such conflict is promptly and
publicly disclosed and the Academy determines that the conflict is
unavoidable, (B) the committee membership is fairly balanced as
determined by the Academy to be appropriate for the functions to be
performed, and (C) the final report of the Academy will be the result
of the Academy's independent judgment. The Academy shall require
that individuals that the Academy appoints or intends to appoint to
serve on the committee inform the Academy of the individual's
conflicts of interest that are relevant to the functions to be performed.

(2) The Academy shall determine and provide public notice of
committee meetings that will be open to the public.

(3) The Academy shall ensure that meetings of the committee to
gather data from individuals who are not officials, agents, or
employees of the Academy are open to the public, unless the
Academy determines that a meeting would disclose matters described
in section 552(b) of title 5, United States Code. The Academy shall
make available to the public, at reasonable charge if appropriate,
written materials presented to the committee by individuals who are
not officials, agents, or employees of the Academy, unless the
Academy determines that making material available would disclose
matters described in that section.

(4) The Academy shall make available to the public as soon as
practicable, at reasonable charge if appropriate, a brief summary of
any committee meeting that is not a data gathering meeting, unless
the Academy determines that the summary would disclose matters
described in section 552(b) of title 5, United States Code. The
summary shall identify the committee members present, the topics
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discussed, materials made available to the committee, and such other
matters that the Academy determines should be included.

(5) The Academy shall make available to the public its final
report, at reasonable charge if appropriate, unless the Academy
determines that the report would disclose matters described in section
552(b) of title 5, United States Code. If the Academy determines that
the report would disclose matters described in that section, the
Academy shall make public an abbreviated version of the report that
does not disclose those matters.

(6) After publication of the final report, the Academy shall make
publicly available the names of the principal reviewers who reviewed
the report in draft form and who are not officials, agents, or
employees of the Academy.

(c) REGULATIONS-The Administrator of General Services may

issue regulations implementing this section.

(d) EFFECTIVE DATE AND APPLICATION

(1) In General-Except as provided in paragraph (2), this section
and the amendments made by this section shall take effect on the date
of the enactment of this Act.

(2) Retroactive Effect—Subsection (a) and the amendments made
by subsection (a) shall be effective as of October 6, 1972, except that
they shall not apply with respect to or otherwise affect any particular
advice or recommendations that are subject to any judicial action
filed before the date of the enactment of this Act.’

Sec. 16. Effective Date

Except as provided in section 7(b), this Act shall become effective

upon the expiration of ninety days following October 6, 1972.

2

Amended by P.L. 105-153, 111 Stat. 2689 (1997).
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H. ALTERNATIVE DISPUTE RESOLUTION ACT OF
1998

Public Law 105-315 112 Stat. 2993
October 30, 1998

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

Sec. 1. Short Title

This Act may be cited as the “Alternative Dispute Resolution Act of
1998.”

Sec. 2. Findings and Declaration of Policy

Congress finds that—

(1) alternative dispute resolution, when supported by the bench
and bar, and utilizing properly trained neutrals in a program
adequately administered by the court, has the potential to provide a
variety of benefits, including greater satisfaction of the parties,
innovative methods of resolving disputes, and greater efficiency in
achieving settlements;

(2) certain forms of alternative dispute resolution, including
mediation, early neutral evaluation, minitrials, and voluntary
arbitration, may have potential to reduce the large backlog of cases
now pending in some Federal courts throughout the United States,
thereby allowing the courts to process their remaining cases more
efficiently; and

(3) the continued growth of Federal appellate court—annexed
mediation programs suggests that this form of alternative dispute
resolution can be equally effective in resolving disputes in the Federal
trial courts; therefore, the district courts should consider including
mediation in their local alternative dispute resolution programs.

Sec. 3. Alternative Dispute Resolution Process to be Authorized in
All District Courts

Section 651 of title 28, United States Code is amended to read as
follows:

Sec. 651. Authorization of alternative dispute resolution

(a) DEFINITION—For purposes of this chapter, an alternative dispute
resolution process includes any process or procedure, other than
adjudication by a presiding judge, in which a neutral third party
participates to assist in the resolution of issues in controversy, through
processes such as early neutral evaluation, mediation, minitrial, and
arbitration as provided in section 654 through 658.

(b) AUTHORITY- Each United States district court shall authorize,
by local rule adopted under section 2071(a), the use of alternative dispute
resolution processes in all civil actions, including adversary proceedings
in bankruptcy, in accordance with this chapter, except that the use of
arbitration may be authorized only as provided in section 654. Each
United States district court shall devise and implement its own alternative
dispute resolution program, by local rule adopted under section 2071(a),
to encourage and promote the use of alternative dispute resolution in its
district.

(c) EXISTING ALTERNATIVE DISPUTE RESOLUTION
PROGRAMS- In those courts where an alternative dispute resolution
program is in place on the date of the enactment of the Alternative
Dispute Resolution Act of 1998, the court shall examine the effectiveness
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of that program and adopt such improvements to the program as are
consistent with the provisions and purposes of this chapter.

(d) ADMINISTRATION OF ALTERNATIVE DISPUTE
RESOLUTION PROGRAMS-Each United States district court shall
designate an employee, or a judicial officer, who is knowledgeable in
alternative dispute resolution practices and processes to implement,
administer, oversee, and evaluate the court’s alternative dispute
resolution program. Such person may also be responsible for recruiting,
screening, and training attorneys to serve as neutrals and arbitrators in the
court’s alternative dispute resolution program.

(e) TITLE 9 NOT AFFECTED- This chapter shall not affect title 9,
United States Code.

(f) PROGRAM SUPPORT- The Federal Judicial Center and the
Administrative Office of the United States Courts are authorized to assist
the district courts in the establishment and improvement of alternative
dispute resolution programs by identifying particular practices employed
in successful programs and providing additional assistance as needed and
appropriate.

Sec. 4. Jurisdiction

Section 652 of title 28, United States Code, is amended to read as
follows:

Sec. 652. Jurisdiction

(a) CONSIDERATION OF ALTERNATIVE DISPUTE
RESOLUTION IN APPROPRIATE CASES-Notwithstanding any
provision of law to the contrary and except as provided in subsections (b)
and (c), each district court shall, by local rule adopted under section
2071(a), require that litigants in all civil cases consider the use of an
alternative dispute resolution process at an appropriate stage in the
litigation. Each district court shall provide litigants in all civil cases with
at least one alternative dispute resolution process, including, but not
limited to, mediation, early neutral evaluation, minitrial, and arbitration
as authorized in sections 654 through 658. Any district court that elects
to require the use of alternative dispute resolution in certain cases may do
so only with respect to mediation, early neutral evaluation, and, if the
parties consent, arbitration.

(b) ACTIONS EXEMPTED FROM CONSIDERATION OF
ALTERNATIVE DISPUTE RESOLUTION-Each district court may
exempt from the requirements of this section specific cases or categories
of cases in which use of alternative dispute resolution would not be
appropriate. In defining these exemptions, each district court shall
consult with members of the bar, including the United States Attorney for
that district.

(c) AUTHORITY OF THE ATTORNEY GENERAL—Nothing in this
section shall alter or conflict with the authority of the Attorney General
to conduct litigation on behalf of the United States, with the authority of
any Federal agency authorized to conduct litigation in the United States
courts, or with any delegation of litigation authority by the Attorney
General.

(d) CONFIDENTIALITY PROVISIONS—Until such time as rules are
adopted under chapter 131 of this title providing for the confidentiality of
alternative dispute resolution processes under this chapter, each district
court shall, by local rule adopted under section 2071(a), provide for the
confidentiality of the alternative dispute resolution processes and to
prohibit disclosure of confidential dispute resolution communications.
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Sec. 5. Mediators and Neutral Evaluators

Section 653 of title 28, United States Code, is amended to read as
follows:

Sec. 653. Neutrals

(a) PANEL OF NEUTRALS-Each district court that authorizes the
use of alternative dispute resolution processes shall adopt appropriate
processes for making neutrals available for use by the parties for each
category of process offered. Each district court shall promulgate its own
procedures and criteria for the selection of neutrals on its panels.

(b) QUALIFICATIONS AND TRAINING-Each person serving as a
neutral in an alternative dispute resolution process should be qualified
and trained to serve as a neutral in the appropriate alternative dispute
resolution process. For this purpose, the district court may use, among
others, magistrate judges who have been trained to serve as neutrals in
alternative dispute resolution processes, professional neutrals from the
private sector, and persons who have been trained to serve as neutrals in
alternative dispute resolution processes. Until such time as rules are
adopted under chapter 131 of this title relating to the disqualification of
neutrals, each district court shall issue rules under section 2071(a)
relating to the disqualification of neutrals (including, where appropriate,
disqualification under section 455 of this title, other applicable law, and
professional responsibility standards).

Sec. 6. Actions Referred to Arbitration

Section 654 of title 28, United States Code, is amended to read as
follows:

Sec. 654. Arbitration

(a) REFERRAL OF ACTIONS TO ARBITRATION-
Notwithstanding any provision of law to the contrary and except as
provided in subsections (a), (b), and (c) of section 652 and subsection (d)
of this section, a district court may allow the referral to arbitration of any
civil action (including any adversary proceeding in bankruptcy) pending
before it when the parties consent, except that referral to arbitration may
not be made where—

(1) the action is based on an alleged violation of a right secured by
the Constitution of the United States;

(2) jurisdiction is based in whole or in part on section 1343 of this
title; or

(3) the relief sought consists of money damages in an amount
greater than $150,000.

(b) SAFEGUARDS IN CONSENT CASES-Until such time as rules
are adopted under chapter 131 of this title relating to procedures
described in this subsection, the district court shall, by local rule adopted
under section 2071(a), establish procedures to ensure that any civil action
in which arbitration by consent is allowed under subsection (a)—

(1) consent to arbitration is freely and knowingly obtained; and
(2) no party or attorney is prejudiced for refusing to participate in
arbitration.

(c) PRESUMPTIONS-For purposes of subsection (a)(3), a district
court may presume damages are not in excess of $150,000 unless counsel
certifies that damages exceed such amount.

(d) EXISTING PROGRAMS—Nothing in this chapter is deemed to
affect any program in which arbitration is conducted pursuant to section
IX of the Judicial Improvements and Access to Justice Act (Public Law
100-702), as amended by section 1 of Public Law 105-53.
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Sec. 7. Arbitrators

Section 655 of title 28, United States Code, is amended to read as
follows:

Sec. 655. Arbitrators

(a) POWERS OF ARBITRATORS-An arbitrator to whom an action
is referred under section 654 shall have the power, within the judicial
district of the district court which referred the action to arbitration—

(1) to conduct arbitration hearings;

(2) to administer oaths and affirmations; and

(3) to make awards.

(b) STANDARDS FOR CERTIFICATION-Each district court that
authorizes arbitration shall establish standards for the certification of
arbitrators and shall certify arbitrators to perform services in accordance
with such standards and this chapter. The standards shall include
provisions requiring that any arbitrator—

(1) shall take the oath or affirmation described in section 453; and

(2) shall be subject to the disqualification rules under section 455.
(c) IMMUNITY-AIl individuals serving as arbitrators in an

alternative dispute resolution program under this chapter are performing
quasi—judicial functions and are entitled to the immunities and
protections that the law accords to persons serving in such capacity.

Sec. 8. Subpoenas

Section 656 of title 28, United States Code, is amended to read as
follows:

Sec. 656. Subpoenas

Rule 45 of the Federal Rules of Civil Procedure (relating to
subpoenas) applies to subpoenas for the attendance of witnesses and the
production of documentary evidence at an arbitration hearing under this
chapter.

Sec. 9. Arbitration Award and Judgment

Section 657 of title 28, United States Code, is amended to read as
follows:

Sec. 654. Arbitration award and judgment

(a) FILING AND EFFECT OF ARBITRATION AWARD-An
arbitration award made by an arbitrator under this chapter, along with
proof of service of such award on the other party by the prevailing party
or by the plaintiff, shall be filed promptly after the arbitration hearing is
concluded with the clerk of the district court that referred the case to
arbitration. Such award shall be entered as the judgment of the court after
the time has expired for requesting a trial de novo. The judgment so
entered shall be subject to the same provisions of law and shall have the
same force and effect as a judgment of the court in a civil action, expect
that the judgment shall not be subject to review in any other court by
appeal or otherwise.

(b) SEALING OF ARBITRATION AWARD-The district court shall
provide, by local rule adopted under section 2071(a), that the contents of
any arbitration award made under this chapter shall not be made known
to any judge who might be assigned to the case until the district court has
entered final judgment in the action or the action has otherwise
terminated.

(c) TRIAL DE NOVO OF ARBITRATION AWARDS-

(1) TIME FOR FILING DEMAND-Within 30 days after he filing
of an arbitration award with a district court under subsection (a), any
party may file a written demand for a trial de novo in the district
court.
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(2) ACTION RESTORED TO COURT DOCKET-Upon a
demand for a trial de novo, the action shall be restored to the docket
of the court and treated for all purposes as if it had not been referred
to arbitration.

(3) EXCLUSION OF EVIDENCE OF ARBITRATION-The
court shall not admit at the trial de novo any evidence that there has
been an arbitration proceeding, the nature or amount of any award, or
any other matter concerning the conduct of the arbitration proceeding,
unless—

(A) the evidence would otherwise be admissible in the court
under the Federal Rules of Evidence; or
(B) the parties have otherwise stipulated.
Sec. 10. Compensation of Arbitrators and Neutrals

Section 658 of title 28, United States Code, is amended to read as
follows:

Sec. 658. Compensation of arbitrators and neutrals

(a) COMPENSATION-The district court shall, subject to regulations
approved by the Judicial Conference of the United States, establish the
amount of compensation, if any, that each arbitrator or neutral shall
receive for services rendered in each case under this chapter.

(b) TRANSPORTATION ALLOWANCES-Under regulations
prescribed by the Director of the Administrative Office of the United
States Courts, a district court may reimburse arbitrators and other
neutrals for actual transportation expenses necessarily incurred in the
performance of duties under this chapter.

Sec. 11. Authorization of Appropriations

There are authorized to be appropriated for each fiscal year such sums
as may be necessary to carry out chapter 44 of title 28, United States
Code, as amended by this Act.

Sec. 12. Conforming Amendments

(a) LIMITATION ON MONEY DAMAGES-Section 901 of the
Judicial Improvements and Access to Justice Act (28 USC 652 note), is
amended by striking subsection (c).

(b) OTHER CONFORMING AMENDMENTS-

(1) The chapter heading for chapter 44 of title 28, United

States Code, is amended to read as follows:

“Chapter 44-ALTERNATIVE DISPUTE RESOLUTION”

(2) The table of contents for chapter 44 of title 28, United States

Code, is amended to read as follows:

Sec.

651. Authorization of alternative dispute resolution.

652. Jurisdiction.

653. Neutrals.

654. Arbitration.

655. Arbitrators.

656. Subpoenas.

657. Arbitration award and judgment.

658. Compensation of arbitrators and neutrals.

(3) The item relating to chapter 44 in the table of chapters for Part III
of title 28, United States Code, is amended to read as follows:

44. Alternative Dispute Resolution...........ceceevvevenincncneniienicnicnnns 651.
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I. FEDERAL CIVIL PENALTIES INFLATION ADJUSTMENT
ACT OF 1990, AS AMENDED

Public Law 101-410 104 Stat. 890
October 5, 1990
Title ITI, Chapter 10

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

Sec. 1. Short Title

This Act may be cited as the “Federal Civil Penalties Inflation
Adjustment Act of 1990.”
Sec. 2. Findings and Purpose

(a) FINDINGS.

The Congress finds that—

(1) the power of Federal agencies to impose civil monetary
penalties for violations of Federal law and regulations plays an
important role in deterring violations and furthering the policy goals
embodied in such laws and regulations;

(2) the impact of many civil monetary penalties has been and is
diminished due to the effect of inflation;

(3) by reducing the impact of civil monetary penalties, inflation
has weakened the deterrent effect of such penalties; and

(4) the Federal Government does not maintain comprehensive,
detailed accounting of the efforts of Federal agencies to assess and
collect civil monetary penalties.

(b) PURPOSE.-The purpose of this Act is to establish a mechanism
that shall—-

(1) allow for regular adjustment for inflation of civil monetary
penalties;

(2) maintain the deterrent effect of civil monetary penalties and
promote compliance with the law; and

(3) improve the collection by the Federal Government of civil
monetary penalties.

Sec. 3. Definitions
For purposes of this Act, the term—

(1) “agency” means an Executive agency as defined under section
105 of title 5, United States Code, and includes the United States
Postal Service;

(2) “civil monetary penalty” means any penalty, fine, or other
sanction that—

(A)(1) is for a specific monetary amount as provided by

Federal law; or

(i1) has a maximum amount provided for by Federal law;
and
(B) is assessed or enforced by an agency pursuant to Federal
law; and
(C) is assessed or enforced pursuant to an administrative
proceeding or a civil action in the Federal courts; and

(3) “Consumer Price Index” means the Consumer Price Index for

all-urban consumers published by the Department of Labor.
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Sec. 4. Civil Monetary Penalty Inflation Adjustment Reports

The head of each agency shall, not later than 180 days after the date
of enactment of the Debt Collection Improvement Act of 1996, and at
least once every 4 years thereafter—
(1) by regulation adjust each civil monetary penalty provided by
law within the jurisdiction of the Federal agency, except for any
penalty (including any addition to tax and additional amount) under
the Internal Revenue Code of 1986, the Tariff Act of 1930, the
Occupational Safety and Health Act of 1970, or the Social Security
Act, by the inflation adjustment described under section 5 of this Act;
and
(2) publish each such regulation in the Federal Register.
Sec. 5. Cost—of-Living Adjustments of Civil Monetary Penalties

(a) ADJUSTMENT.-The inflation adjustment described under
section 4 shall be determined by increasing the maximum civil monetary
penalty or the range of minimum and maximum civil monetary penalties,
as applicable, for each civil monetary penalty by the cost-of-living
adjustment. Any increase determined under this subsection shall be
rounded to the nearest—

(1) multiple of $10 in the case of penalties less than or equal to

(2) multiple of $100 in the case of penalties greater than $100 but
less than or equal to $1,000;

(3) multiple of $1,000 in the case of penalties greater than $1,000
but less than or equal to $10,000;

(4) multiple of $5,000 in the case of penalties greater than
$10,000 but less than or equal to $100,000;

(5) multiple of $10,000 in the case of penalties greater than
$100,000 but less than or equal to $200,000; and

(6) multiple of $25,000 in the case of penalties greater than
$200,000.

(b) DEFINITION.—For purposes of subsection (a), the term “cost—of—
living adjustment” means the percentage (if any) for each civil monetary
penalty by which—

(1) the Consumer Price Index for the month of June of the
calendar year preceding the adjustment, exceeds

(2) the Consumer Price Index for the month of June of the
calendar year in which the amount of such civil monetary penalty was
last set or adjusted pursuant to law.
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Sec. 6. Annual Report

Any increase under this Act in a civil monetary penalty shall
apply 1only to violations which occur after the date the increase takes
effect.

! Amended by P.L. 104-134, Title I1I, Ch. 10, § 31001(s)(2), 110 Stat. 1321-373,
(1996), (effective on enactment as provided by § 31001(a)(2)(A) of such Act, which
appears as 31 U.S.C.S. § 3322 note), provides the following:
The first adjustment of a civil monetary penalty made pursuant to the
amendment made by paragraph (1) [amending §§ 4 and 5(a) and adding § 7 of
Act Oct. 5, 1990, P.L. 101-410, which appears as a note to this section] may
not exceed 10 percent of such penalty.
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CONSOLIDATED APPROPRIATIONS ACT, 2012

Public Law 112-74 125 Stat. 786
December 23, 2011
Title IV-Independent Agencies
Nuclear Regulatory Commission
SALARIES AND EXPENSES

For necessary expenses of the Commission in carrying out the purposes
of the Energy Reorganization Act of 1974, as amended, and the Atomic
Energy Act of 1954, as amended, including official representation
expenses (not to exceed $25,000), $1,027,240,000, to remain available
until expended: Provided, That of the amount appropriated herein, not
more than $9,000,000 may be made available for salaries and other
support costs for the Office of the Commission: Provided further, That
revenues from licensing fees, inspection services, and other services and
collections estimated at $899,726,000 in fiscal year 2012 shall be
retained and used for necessary salaries and expenses in this account,
notwithstanding 31 U.S.C. 3302, and shall remain available until
expended: Provided further, That the sum herein appropriated shall be
reduced by the amount of revenues received during fiscal year 2012 so as
to result in a final fiscal year 2012 appropriation estimated at not more
than $127,514,000: Provided further, That of the amounts appropriated
under this heading, $10,000,000 shall be for university research and
development in areas relevant to their respective organization's mission,
and $5,000,000 shall be for a Nuclear Science and Engineering Grant
Program that will support multiyear projects that do not align with
programmatic missions but are critical to maintaining the discipline of
nuclear science and engineering.

Office of Inspector General

For necessary expenses of the Office of Inspector General in carrying out
the provisions of the Inspector General Act of 1978, $10,860,000, to
remain available until September 30, 2013: Provided, That revenues from
licensing fees, inspection services, and other services and collections
estimated at $9,774,000 in fiscal year 2012 shall be retained and be
available until expended, for necessary salaries and expenses in this
account, notwithstanding section 3302 of title 31, United States Code:
Provided further, That the sum herein appropriated shall be reduced by
the amount of revenues received during fiscal year 2012 so as to result in
a final fiscal year 2012 appropriation estimated at not more than
$1,086,000.

k% ok ok 3k
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General Provisions—Independent Agencies

SEC. 401. (a) None of the funds provided in this title for “Nuclear
Regulatory Commission--Salaries and Expenses” shall be available for
obligation or expenditure through a reprogramming of funds that--

(1) increases funds or personnel for any program, project, or activity
for which funds are denied or restricted by this Act; or

(2) reduces funds that are directed to be used for a specific program,
project, or activity by this Act.
(b) The Chairman of the Nuclear Regulatory Commission may not
terminate any program, project, or activity without the approval of a
majority vote of the Commissioners of the Nuclear Regulatory
Commission approving such action.
(c) The Nuclear Regulatory Commission may waive the restriction on
reprogramming under subsection (a) on a case-by-case basis by certifying
to the Committees on Appropriations of the House of Representatives
and the Senate that such action is required to address national security or
imminent risks to public safety. Each such waiver certification shall
include a letter from the Chairman of the Commission that a majority of
Commissioners of the Nuclear Regulatory Commission have voted and
approved the reprogramming waiver certification.
SEC. 402. The Nuclear Regulatory Commission shall require reactor
licensees to re-evaluate the seismic, tsunami, flooding, and other external
hazards at their sites against current applicable Commission requirements
and guidance for such licenses as expeditiously as possible, and thereafter
when appropriate, as determined by the Commission, and require each
licensee to respond to the Commission that the design basis for each
reactor meets the requirements of its license, current applicable
Commission requirements and guidance for such license. Based upon the
evaluations conducted pursuant to this section and other information it
deems relevant, the Commission shall require licensees to update the
design basis for each reactor, if necessary.

¢ e ¢

DEPARTMENT OF DEFENSE AND FULL-YEAR CONTINUING
APPROPRIATIONS ACT, 2011

Public Law 112-10 125 Stat. 38

April 15, 2011
Title I-General Provisions

SEC. 1101. (a) Such amounts as may be necessary, at the level specified
in subsection (c) and under the authority and conditions provided in
applicable appropriations Acts for fiscal year 2010, for projects or
activities (including the costs of direct loans and loan guarantees) that are
not otherwise specifically provided for, and for which appropriations,
funds, or other authority were made available in the following
appropriations Acts:

(1) The Agriculture, Rural Development, Food and Drug
Administration, and Related Agencies Appropriations Act, 2010 (Public
Law 111-80).
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(2) The Energy and Water Development and Related Agencies
Appropriations Act, 2010 (Public Law 111-85).

(3) The Department of Homeland Security Appropriations Act, 2010
(Public Law 111-83).

(4) The Department of the Interior, Environment, and Related
Agencies Appropriations Act, 2010 (division A of Public Law 111-88).

(5) The Legislative Branch Appropriations Act, 2010 (division A of
Public Law 111-68).

(6) The Consolidated Appropriations Act, 2010 (Public Law 111-—
117).
(7) Section 102(c) (except the last proviso relating to waiver of fees)
of chapter 1 of title I of the Supplemental Appropriations Act, 2010
(Public Law 111-212) that addresses guaranteed loans in the rural
housing insurance fund.

(b) For purposes of this division, the term “level” means an amount.

(c) The level referred to in subsection (a) shall be the amounts
appropriated in the appropriations Acts referred to in such subsection,
including transfers and obligation limitations, except that--

(1) such level shall not include any amount previously designated as
an emergency requirement and necessary to meet emergency needs
pursuant to sections 403(a) and 423(b) of S. Con. Res. 13 (111th
Congress), the concurrent resolution on the budget for fiscal year 2010;
and

(2) such level shall be calculated without regard to any rescission or
cancellation of funds or contract authority.

* ok ok ok %

SEC. 1423. Notwithstanding section 1101, for the “Nuclear Regulatory
Commission, Salaries and Expenses”, for necessary expenses in carrying
out the purposes of the Energy Reorganization Act of 1974, as amended,
and the Atomic Energy Act of 1954, as amended, including official
representation expenses (not to exceed $25,000), $1,043,483,000, to
remain available until expended: Provided, That of the amount
appropriated herein, $10,000,000 shall be derived from the Nuclear
Waste Fund: Provided further, That revenues from licensing fees,
inspection services, and other services and collections estimated at
$906,220,000 in fiscal year 2011 shall be retained and used for necessary
salaries and expenses in this account, notwithstanding 31 U.S.C. 3302,
and shall remain available until expended: Provided further, That the sum
herein appropriated shall be reduced by the amount of revenues received
during fiscal year 2011 so as to result in a final fiscal year 2011
appropriation estimated at not more than $137,263,000: Provided further,
That the last proviso under such heading in title IV of Public Law 111-85
shall not apply to funds appropriated by this division.

SRR



694 NRC Appropriations

NRC FISCAL YEAR 2010 RESCISSION

Public Law 111-226 124 Stat. 2389

August 10, 2010

An Act

To modernize the air traffic control system, improve the safety,
reliability, and availability of transportation by air in the United States,
provide for modernization of the air traffic control system, reauthorize
the Federal Aviation Administration, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled,

Sec. 1. This Act may be cited as the Act of "

* ok ok ok ok

Title III- Rescissions

SEC. 307. of the unobligated balances of funds provided under the
heading ‘‘Nuclear Regulatory Commission’’ in prior appropriations Acts,
$18,000,000 is permanently rescinded.

SRR

ENERGY AND WATER DEVELOPMENT AND RELATED
AGENCIES APPROPRIATIONS ACT, 2010

Public Law 111-85 123 Stat. 2845
October 28, 2009
Title IV-Independent Agencies
Nuclear Regulatory Commission
SALARIES AND EXPENSES

For necessary expenses of the Commission in carrying out the purposes
of the Energy Reorganization Act of 1974, as amended, and the Atomic
Energy Act of 1954, as amended, including official representation
expenses (not to exceed $25,000), $1,056,000,000, to remain available
until expended: Provided, That of the amount appropriated herein,
$29,000,000 shall be derived from the Nuclear Waste Fund: Provided
further, That revenues from licensing fees, inspection services, and other
services and collections estimated at $902,402,000 in fiscal year 2010
shall be retained and used for necessary salaries and expenses in this
account, notwithstanding 31 U.S.C. 3302, and shall remain available until
expended: Provided further, That the sum herein appropriated shall be
reduced by the amount of revenues received during fiscal year 2010 so as
to result in a final fiscal year 2010 appropriation estimated at not more
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than $153,598,000: Provided further, That of the amounts appropriated,
$10,000,000 is provided to support university research and development
in areas relevant to their respective organization’s mission, and
$5,000,000 is to support a Nuclear Science and Engineering Grant
Program that will support multiyear projects that do not align with
programmatic missions but are critical to maintaining the discipline of
nuclear science and engineering.

Office of Inspector General

For necessary expenses of the Office of Inspector General in carrying out
the provisions of the Inspector General Act of 1978, as amended,
$10,860,000, to remain available until expended: Provided, That
revenues from licensing fees, inspection services, and other services and
collections estimated at $9,774,000 in fiscal year 2010 shall be retained
and be available until expended, for necessary salaries and expenses in
this account, notwithstanding 31 U.S.C. 3302: Provided further, That the
sum herein appropriated shall be reduced by the amount of revenues
received during fiscal year 2010 so as to result in a final fiscal year 2010
appropriation estimated at not more than $1,086,000.

< >
OMNIBUS APPROPRIATIONS ACT, 2009'
Public Law 111-8 123 Stat. 524
March 11, 2009

Division C—Energy and Water Development and Related Agencies
Appropriations Act, 2009

Title IV-Independent Agencies
Nuclear Regulatory Commission
SALARIES AND EXPENSES

For necessary expenses of the Commission in carrying out the purposes
of the Energy Reorganization Act of 1974, as amended, and the Atomic
Energy Act of 1954, as amended, including official representation
expenses (not to exceed $25,000), $1,034,656,000, to remain available
until expended: Provided, That of the amount appropriated herein,
$49,000,000 shall be derived from the Nuclear Waste Fund: Provided
further, That revenues from licensing fees, inspection services, and other
services and collections estimated at $860,857,000 in fiscal year 2009
shall be retained and used for necessary salaries and expenses in this
account, notwithstanding 31 U.S.C. 3302, and shall remain available until
expended: Provided further, That the sum herein appropriated shall be
reduced by the amount of revenues received during fiscal year 2009 so as
to result in a final fiscal year 2009 appropriation estimated at not more
than $173,799,000: Provided further, That such funds as are made

! Between September 30, 2008, and March 11, 2009, the budget was funded by
Continuing Resolutions, P.L. 110-329 and P.L. 111-6.
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available for necessary expenses of the Commission by this Act or any
other Act may be used for the acquisition and lease of additional Office
space provided by the General Services Administration for personnel of
the U.S. Nuclear Regulatory Commission as close as reasonably possible
to the Commission’s headquarters location in Rockville, Maryland, and
of such square footage and for such lease term, as are determined by the
Commission to be necessary to maintain the agency’s regulatory
effectiveness, efficiency, and emergency response capability: Provided
further, That notwithstanding any other provision of law or any
prevailing practice, the acquisition and lease of space for such purpose
shall, to the extent necessary to obtain the space, be based on the
prevailing rates in the immediate vicinity of the Commission’s
headquarters.

Office of Inspector General

For necessary expenses of the Office of Inspector General in carrying out
the provisions of the Inspector General Act of 1978, $10,860,000, to
remain available until expended: Provided, That revenues from licensing
fees, inspection services, and other services and collections estimated at
$9,774,000 in fiscal year 2009 shall be retained and be available until
expended, for necessary salaries and expenses in this account,
notwithstanding 31 U.S.C. 3302: Provided further, That the sum herein
appropriated shall be reduced by the amount of revenues received during
fiscal year 2009 so as to result in a final fiscal year 2009 appropriation
estimated at not more than $1,086,000.

A e
CONSOLIDATED APPROPRIATIONS
ACT, 2008
Public Law 110-161 121 Stat. 1844
December 26, 2007

Division C—Energy and Water Development and Related Agencies
Appropriations Act, 2008

* % % % %

Title IV-Independent Agencies

* %k ok %

Nuclear Regulatory Commission
SALARIES AND EXPENSES

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974 and the Atomic
Energy Act of 1954, including official representation expenses (not to
exceed $25,000), $917,334,000, to remain available until expended:
Provided, That of the amount appropriated herein, $29,025,000 shall be
derived from the Nuclear Waste Fund: Provided further, That revenues
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from licensing fees, inspection services, and other services and
collections estimated at $771,220,000 in fiscal year 2008 shall be
retained and used for necessary salaries and expenses in this account,
notwithstanding 31 U.S.C. 3302, and shall remain available until
expended: Provided further, That the sum herein appropriated shall be
reduced by the amount of revenues received during fiscal year 2008 so
as to result in a final fiscal year 2008 appropriation estimated at not more
than $146,114,000: Provided further, That such funds as are made
available for necessary expenses of the Commission by this Act or any
other Act may be used for lease payments for additional Office space
provided by the General Services Administration for personnel of the
U.S. Nuclear Regulatory Commission as close as reasonably possible to
the Commission’s headquarters location in Rockville, Maryland, and of
such square footage and for such lease term, as are determined by the
Commission to be necessary to maintain the agency’s regulatory
effectiveness, efficiency, and emergency response capability: Provided
further, That notwithstanding any other provision of law or any
prevailing practice, the rental square foot rate paid for the lease of space
for such purpose shall, to the extent necessary to obtain the space, be
based on the prevailing lease rates in the immediate vicinity of the
Commission’s headquarters.

Office of Inspector General

For necessary expenses of the Office of Inspector General in
carrying out the provisions of the Inspector General Act of 1978, as
amended, $8,744,000, to remain available until expended: Provided, That
revenues from licensing fees, inspection services, and other services and
collections estimated at $7,870,000 in fiscal year 2008 shall be retained
and be available until expended, for necessary salaries and expenses in
this account, notwithstanding 31 U.S.C. 3302: Provided further, That the
sum herein appropriated shall be reduced by the amount of revenues
received during fiscal year 2008 so as to result in a final fiscal year 2008
appropriation estimated at not more than $874,000.

¢ o %
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REVISED CONTINUING APPRQPMATIONS RESOLUTION,
2007

Public Law 110-5 121 Stat. 8
February 15, 2007
Joint Resolution

Making further continuing appropriations for the fiscal year 2007, and for
other purposes

Resolved by the Senate and House of Representatives of the United
States of America in Congress assembled, That this joint resolution may
be cited as the ‘‘Revised Continuing Appropriations Resolution, 2007,

SEC. 2. The Continuing Appropriations Resolution, 2007 (Public Law
109-289, division B), as amended by Public Laws 109-369 and 109-383,
is amended to read as follows:

‘“‘Division B—Continuing Appropriations Resolution, 2007

““The following sums are hereby appropriated, out of any money
in the Treasury not otherwise appropriated, and out of applicable
corporate or other revenues, receipts, and funds, for the several
departments, agencies, corporations, and other organizational units of
Government for fiscal year 2007, and for other purposes, namely:

““SEC. 20317. Notwithstanding section 101, the level for necessary
expenses of the Nuclear Regulatory Commission in carrying out the
purposes of the Energy Reorganization Act of 1974 and the Atomic
Energy Act of 1954, including official representation expenses (not to
exceed $15,000), and including purchase of promotional items for use in
the recruitment of individuals for employment, shall be $813,300,000, to
remain available until expended: Provided, That of the amount
appropriated herein, $45,700,000 shall be derived from the Nuclear
Waste Fund: Provided further, That revenues from licensing fees,
inspection services, and other services and collections estimated at
$659,055,000 in fiscal year 2007 shall be retained and used for necessary
salaries and expenses in this account, notwithstanding section 3302 of
title 31, United States Code, and shall remain available until expended:
Provided further, That the sum herein appropriated shall be reduced by

Total appropriations for fiscal year (FY 2007) were $824.9 million. P.L. 110-5, 121
Stat. 8, (2007), extended the Continuing Resolution enacted in P.L. 109-289, 120 Stat.
1257, (2006), for the entire year, with some amendments. § 101(a)(2), as Amended,
extended FY 2006 energy and water appropriations for the entirety of FY 2007. § 101(c), as
Amended, indicates that FY 2006 appropriations used for FY 2007 should be reduced by
FY 2006 rescission. No specific exception was made for the NRC’s Office of the Inspector
General (OIG), so the OIG appropriation for FY 2007 was $8,307,690 after subtracting FY
2006 rescission ($8,310) from FY 2006 appropriation ($8,316,000). § 20317, as Amended,
provided an exception from the funding in § 101 for the NRC’s salaries and expenses,
which amounted to $813,300,000. § 111, as Amended, provides that in addition to OIG
appropriations in § 101 and salary and expenses appropriations in § 20317, both
appropriations should receive additional amounts for pay raise costs. OMB Bulletin 07-03,
February 26, 2007, provided guidance for determining pay raise costs. The NRC received
approval of pay raise costs from OMB in the amounts of $51,928 for OIG and $3,228,889
for salary and expenses. Final appropriations for OIG were $8, 359,618, and final
appropriations for salary and expenses were $816,528,889, for a total FY 2007
appropriation of $824.9 million (rounded up).
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the amount of revenues received during fiscal year 2007 so as to result in
a final fiscal year 2007 appropriation estimated at not more than
$154,245,000.

¢ o %

ENERGY AND WATER DEVELOPMENT
APPROPRIATIONS ACT, 2006

Public Law 109-103 119 Stat. 2247
November 19, 2005

An Act
Making appropriations for energy and water development for the fiscal
year ending September 30, 2006, and for other purposes

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

That the following sums are appropriated, out of any money in the
Treasury not otherwise appropriated, for the fiscal year ending
September 30, 2006, for energy and water development, and for other
purposes, namely:

k ko ok ok %k

Title IV-Independent Agencies

* % % % %

Nuclear Regulatory Commission
SALARIES AND EXPENSES

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act of 1954, as amended, including official
representation expenses (not to exceed $15,000), purchase of promotional
items for use in the recruitment of individuals for employment,
$734,376,000, to remain available until expended: Provided, That of the
amount appropriated herein, $46,118,000 shall be derived from the
Nuclear Waste Fund: Provided further, That revenues from licensing
fees, inspection services, and other services and collections estimated at
$617,182,000 in fiscal year 2006 shall be retained and used for necessary
salaries and expenses in this account, notwithstanding 31 U.S.C. 3302,
and shall remain available until expended: Provided further, That the sum
herein appropriated shall be reduced by the amount of revenues received
during fiscal year 2006 so as to result in a final fiscal year 2006
appropriation estimated at not more than $117,194,000: Provided further,
That section 6101 of the Omnibus Budget Reconciliation Act of 1990 is
amended by inserting before the period in subsection (c)(2)(B)(v) the
words ‘‘and fiscal year 2006”".
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Office of Inspector General

For necessary expenses of the Office of Inspector General in
carrying out the provisions of the Inspector General Act of 1978, as
amended, $8,316,000, to remain available until expended: Provided, That
revenues from licensing fees, inspection services, and other services and
collections estimated at $7,485,000 in fiscal year 2006 shall be retained
and be available until expended, for necessary salaries and expenses in
this account, notwithstanding 31 U.S.C. 3302: Provided further, That the
sum herein appropriated shall be reduced by the amount of revenues
received during fiscal year 2006 so as to result in a final fiscal year 2006
appropriation estimated at not more than $831,000.

< > 2
CONSOLIDATED APPROPRIATIONS
ACT, 2005
Public Law 108-447 118 Stat. 2961
December 8, 2004
An Act

Nuclear Regulatory Commission

SALARIES AND EXPENSES

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act of 1954, as amended, including official
representation expenses (not to exceed $15,000), and purchase of
promotional items for use in the recruitment of individuals for
employment, $662,777,000, to remain available until expended:
Provided, That of the amount appropriated herein, $69,050,000 shall be
derived from the Nuclear Waste Fund: Provided further, That revenues
from licensing fees, inspection services, and other services and
collections estimated at $534,354,000 in fiscal year 2005 shall be
retained and used for necessary salaries and expenses in this account,
notwithstanding 31 USC 3302, and shall remain available until expended:
Provided further, That the sum herein appropriated shall be reduced by
the amount of revenues received during fiscal year 2005 so as to result in
a final fiscal year 2005 appropriation estimated at not more than
$128,423,000.

k ok ok ok

Office of Inspector General

For necessary expenses of the Office of Inspector General in carrying
out the provisions of the Inspector General Act of 1978, as amended,
$7,518,000, to remain available until expended: Provided, That revenues
from licensing fees, inspection services, and other services and
collections estimated at $6,766,200 in fiscal year 2005 shall be retained
and be available until expended, for necessary salaries and expenses in
this account notwithstanding 31 USC 3302: Provided further, That the
sum herein appropriated shall be reduced by the amount of revenues
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received during fiscal year 2005 so as to result in a final fiscal year 2005
appropriation estimated at not more than $751,800.

¢ e %

ENERGY AND WATER DEVELOPMENT
APPROPRIATIONS ACT, 2004

Public Law 108-137 117 Stat. 1867
December 1, 2003
An Act

Making appropriations for energy and water development for the fiscal
year ending September 30, 2004, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

That the following sums are appropriated, out of any money in the
Treasury not otherwise appropriated, for the fiscal year ending September
30, 2004, for energy and water development, and for other purposes,
namely:

* % % % %

Title IV-Independent Agencies

* % % % %

Nuclear Regulatory Commission
SALARIES AND EXPENSES

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act of 1954, as amended, including official
representation expenses (not to exceed $15,000), and purchase of
promotional items for use in the recruitment of individuals for
employment, $618,800,000, to remain available until expended:
Provided, That of the amount appropriated herein, $33,100,000 shall be
derived from the Nuclear Waste Fund: Provided further, That revenues
from licensing fees, inspection services, and other services and
collections estimated at $538,844,000 in fiscal year 2004 shall be
retained and used for necessary salaries and expenses in this account,
notwithstanding 31 USC 3302, and shall remain available until expended:
Provided further, That the sum herein appropriated shall be reduced by
the amount of revenues received during fiscal year 2004 so as to result in
a final fiscal year 2004 appropriation estimated at not more than
$79,956,000.

Office of Inspector General

For necessary expenses of the Office of Inspector General in carrying
out the provisions of the Inspector General Act of 1978, as amended,
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$7,300,000, to remain available until expended: Provided, That revenues
from licensing fees, inspection services, and other services and
collections estimated at $6,716,000 in fiscal year 2004 shall be retained
and be available until expended, for necessary salaries and expenses in
this account notwithstanding 31 USC 3302: Provided further, That the
sum herein appropriated shall be reduced by the amount of revenues
received during fiscal year 2004 so as to result in a final fiscal year 2004
appropriation estimated at not more than $584,000.

S >
CONSOLIDATION APPROPRIATIONS RESOLUTION, 2003
Public Law 108-7 117 Stat. 157
February 20, 2003

DIVISION D - ENERGY AND WATER DEVELOPMENT
APPROPRIATIONS, 2003

* ok ok ok %k

Joint Resolution

Making appropriations for energy and water development for the fiscal
year ending September 30, 2003, and for other purposes.

That the following sums are appropriated, out of any money in the
Treasury not otherwise appropriated, for the fiscal year ending September
30, 2003, for energy and water development, and for other purposes,

namely: e e e w s

Nuclear Regulatory Commission
SALARIES AND EXPENSES

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act of 1954, as amended, including official
representation expenses (not to exceed $15,000), and purchase of
promotional items for use in the recruitment of individuals for
employment, $578,184,000, to remain available until expended:
Provided, That of the amount appropriated herein, $24,900,000 shall be
derived from the Nuclear Waste Fund: Provided further, That revenues
from licensing fees, inspection services, and other services and
collections estimated at $520,087,000 in fiscal year 2003 shall be
retained and used for necessary salaries and expenses in this account,
notwithstanding 31 USC 3302, and shall remain available until expended:
Provided further, That the sum herein appropriated shall be reduced by
the amount of revenues received during fiscal year 2003 so as to result in
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a final fiscal year 2003 appropriation estimated at not more than
$58,097,000.

Office of Inspector General

For necessary expenses of the Office of Inspector General in carrying
out the provisions of the Inspector General Act of 1978, as amended,
$6,800,000, to remain available until expended: Provided, That revenues
from licensing fees, inspection services, and other services and
collections estimated at $6,392,000 in fiscal year 2003 shall be retained
and be available until expended, for necessary salaries and expenses in
this account notwithstanding 31 USC 3302: Provided further, That the
sum herein appropriated shall be reduced by the amount of revenues
received during fiscal year 2003 so as to result in a final fiscal year 2003
appropriation estimated at not more than $408,000.

¢ o ¢

ENERGY AND WATER DEVELOPMENT
APPROPRIATIONS ACT, 2002

Public Law 107-66 115 Stat. 486
November 12, 2001
An Act
Nuclear Regulatory Commission
SALARIES AND EXPENSES

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act of 1954, as amended, including official representation
expenses (not to exceed $15,000), and purchase of promotional items for
use in the recruitment of individuals for employment, $516,900,000, to
remain available until expended: Provided, That of the amount
appropriated herein, $23,650,000 shall be derived from the Nuclear Waste
Fund: Provided further, That revenues from licensing fees, inspection
services, and other services and collections estimated at $473,520,000 in
fiscal year 2002 shall be retained and used for necessary salaries and
expenses in this account, notwithstanding 31 USC 3302, and shall remain
available until expended: Provided further, That the sum herein
appropriated shall be reduced by the amount of revenues received during
fiscal year 2002 so as to result in a final fiscal year 2002 appropriation
estimated at not more than $43,380,000: Provided further, That,
notwithstanding any other provision of law, no funds made available
under this or any other Act may be expended by the Commission to
implement or enforce any part of 10 CFR Part 35, as adopted by the
Commission on October 23, 2000, with respect to diagnostic nuclear
medicine, except those parts which establish training and experience
requirements for persons seeking licensing as authorized users, until such
time as the Commission has reexamined 10 CFR Part 35 and provided a
report to the Congress which explains why the burden imposed by 10
CFR Part 35 could not be further reduced.
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Office of Inspector General

For necessary expenses of the Office of Inspector General in carrying
out the provisions of the Inspector General Act of 1978, as amended,
$6,180,000, to remain available until expended: Provided, That revenues
from licensing fees, inspection services, and other services and
collections estimated at $5,933,000 in fiscal year 2002 shall be retained
and be available until expended, for necessary salaries and expenses in
this account notwithstanding 31 USC 3302: Provided further, That the
sum herein appropriated shall be reduced by the amount of revenues
received during fiscal year 2002 so as to result in a final fiscal year 2002
appropriation estimated at not more than $247,000.

¢ o %

DEPARTMENTS OF VETERANS AFFAIRS AND
HOUSING AND URBAN DEVELOPMENT-
APPROPRIATIONS

Public Law 106-377 114 Stat. 1441
October 27, 2000

An Act
Making appropriations for the Department of Veterans Affairs and
Housing and Urban Development, and for sundry independent
agencies, boards, commissions, corporations, and offices for the fiscal
year ending September 30, 2001, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. (a) The provisions of the following bills of the 106th
Congress are hereby enacted into law:

(1) H.R. 5482, as introduced on October 18, 2000.
(2) H.R. 5483, as introduced on October 18, 2000.

(b) In publishing this Act in slip form and in the United States
Statutes at Large pursuant to section 112 of title 1, United States Code,
the Archivist of the United States shall include after the date of approval
at the end appendixes setting forth the texts of the bills referred to in
subsection (a) of this section.

k ok ok ok
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H. R. 5483
Making appropriations for energy and water development for the fiscal
year ending September 30, 2001, and for other purposes.

Title IV
INDEPENDENT AGENCIES
Nuclear Regulatory Commission
SALARIES AND EXPENSES

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act of 1954, as amended, including official
representation expenses (not to exceed $15,000), $481,900,000, to remain
available until expended: Provided, That of the amount appropriated
herein, $21,600,000 shall be derived from the Nuclear Waste Fund:
Provided further, That revenues from licensing fees, inspection services,
and other services and collections estimated at $447,958,000 in fiscal
year 2001 shall be retained and used for necessary salaries and expenses
in this account, notwithstanding 31 USC 3302, and shall remain available
until expended: Provided further, That $3,200,000 of the funds herein
appropriated for regulatory reviews and assistance to other Federal
agencies and States shall be excluded from license fee revenues,
notwithstanding 42 USC 2214: Provided further, That the sum herein
appropriated shall be reduced by the amount of revenues received during
fiscal year 2001 so as to result in a final fiscal year 2001 appropriation
estimated at not more than $33,942,000.

Office of Inspector General
(INCLUDING TRANSFER OF FUNDS)

For necessary expenses of the Office of Inspector General in carrying
out the provisions of the Inspector General Act of 1978, as amended,
$5,500,000, to remain available until expended: Provided, That revenues
from licensing fees, inspection services, and other services and
collections estimated at $5,390,000 in fiscal year 2001 shall be retained
and be available until expended, for necessary salaries and expenses in
this account notwithstanding 31 USC 3302: Provided further, That the
sum herein appropriated shall be reduced by the amount of revenues
received during fiscal year 2001 so as to result in a final fiscal year 2001
appropriation estimated at not more than $110,000.

SRR
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MILITARY CONSTRUCTION APPROPRIATIONS ACT, 2001
Public Law 106-246 114 Stat. 511
July 13,2000
An Act
Making appropriations for military construction, family housing, and

base realignment and closure for the Department of Defense for the
fiscal year ending September 30, 2001, and for other purposes.

* % %k

Sec. 211. No funds appropriated to the Nuclear Regulatory Commission
for fiscal years 2000 and 2001 may be used to relocate, or to plan or
prepare for the relocation of, the functions or personnel of the Technical
Training Center from its location at Chattanooga, Tennessee.

RS
ENERGY AND WATER DEVELOPMENT APPROPRIATIONS
ACT, 2000
Public Law 10660 113 Stat. 483

September 29, 1999
Nuclear Regulatory Commission

SALARIES AND EXPENSES
(INCLUDING TRANSFER OF FUNDS)

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act of 1954, as amended, including official
representation expenses (not to exceed $15,000), $465,000,000, to remain
available until expended: Provided, That of the amount appropriated
herein, $19,150,000 shall be derived from the Nuclear Waste Fund:
Provided further, That revenues from licensing fees, inspection services,
and other services and collections estimated at $442,000,000 in fiscal
year 2000 shall be retained and used for necessary salaries and expenses
in this account, notwithstanding 31 USC 3302, and shall remain available
until expended: Provided further, That $3,850,000 of the funds herein
appropriated for regulatory reviews and other assistance provided to the
Department of Energy and other Federal agencies shall be excluded from
license fee revenues, notwithstanding 42 USC 2214: Provided further,
That the sum herein appropriated shall be reduced by the amount of
revenues received during fiscal year 2000 so as to result in a final fiscal
year 2000 appropriation estimated at not more than $23,000,000.
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Office of Inspector General
(INCLUDING TRANSFER OF FUNDS)

For necessary expenses of the Office of Inspector General in carrying
out the provisions of the Inspector General Act of 1978, as amended,
$5,000,000, to remain available until expended: Provided, That the sum
herein appropriated shall be reduced by the amount of revenues received
during fiscal year 2000 so as to result in a final fiscal year 2000
appropriation estimated at not more than $0.

SRR
ENERGY AND WATER DEVELOPMENT APPROPRIATIONS
ACT, 1999
Public Law 105-245 112 Stat. 1855

October 7, 1998
Nuclear Regulatory Commission

SALARIES AND EXPENSES
(INCLUDING TRANSFER OF FUNDS)

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act of 1954, as amended, including official
representation expenses (not to exceed $15,000), $465,000,000, to remain
available until expended: Provided, That of the amount appropriated
herein, $17,000,000 shall be derived from the Nuclear Waste Fund:
Provided further, That revenues from licensing fees, inspection services,
and other services and collections estimated at $444,800,000 in fiscal
year 1999 shall be retained and used for necessary salaries and expenses
in this account, notwithstanding 31 USC 3302, and shall remain available
until expended: Provided further, That $3,200,000 of the funds herein
appropriated for regulatory reviews and other assistance provided to the
Department of Energy and other Federal agencies shall be excluded from
license fee revenues, notwithstanding 42 USC 2214: Provided further,
That the sum herein appropriated shall be reduced by the amount of
revenues received during fiscal year 1999 so as to result in a final fiscal
year 1999 appropriation estimated at no more than $20,200.00.

Office of Inspector General
(INCLUDING TRANSFER OF FUNDS)

For necessary expenses of the Office of Inspector General in carrying
out the provisions of the Inspector General Act of 1978, as amended,
$4,800,000, to remain available until expended: Provided, That the sum
herein appropriated shall be reduced by the amount of revenues received
during fiscal year 1999 so as to result in a final fiscal year 1999
appropriation estimated at not more than $0.

Sec. 506. (a) Funds appropriated for “Nuclear Regulatory
Commission—Salaries and Expenses” shall be available to the
Commission for the following additional purposes:

(1) Employment of aliens.
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(2) Services authorized by section 3109 of Title 5, United States
Code.

(3) Publication and dissemination of atomic information.

(4) Purchase, repair, and cleaning of uniforms.

(5) Reimbursements to the General Services Administration for
security guard services.

(6) Hire of passenger motor vehicles and aircraft.

(7) Transfers of funds to other agencies of the Federal
Government for the performance of the work for which such funds
are appropriated, and such transferred funds may be merged with the
appropriations to which they are transferred.

(8) Transfers to the Office of Inspector General of the
Commission, not to exceed an additional amount equal to 5 percent of
the amount otherwise appropriated to the Office for the fiscal year.
Notice of such transfers shall be submitted to the Committees on
Appropriations.

(b) Funds appropriated for “Nuclear Regulatory Commission—Office
of Inspector General” shall be available to the Office for the additional
purposes described in paragraphs (2) and (7) of subsection (a).

(c) Moneys received by the Commission for the cooperative nuclear
research program, services rendered to State governments, foreign
governments, and international organizations, and the material and
information access authorization programs, including criminal history
checks under section 149 of the Atomic Energy Act of 1954 (42 USC
2169) may be retained and used for salaries and expenses associated with
those activities, notwithstanding 31 USC 3302, and shall remain available
until expended.

(d) Notwithstanding section 663(c)(2)(D) of Public Law 104-208,
and to facilitate targeted workforce downsizing and restructuring, the
chairman of the Nuclear Regulatory Commission may use funds
appropriated in this Act to exercise the authority provided by section 663
of that Act with respect to employees who voluntarily separate from the
date of enactment of this Act through December 31, 2000. All of the
requirements in section 663 of Public Law 104-208, except for section
663(c)(2)(D), apply to the exercise of authority under this section.

(e) Subsections (a), (b), and (c) of this section shall apply to fiscal
year 1999 and each succeeding fiscal year.

' EEE]

Formerly Utilized Sites Remedial Action Program
(INCLUDING TRANSFER OF FUNDS)

For expenses necessary to clean up contaminated sites throughout the
United States where work was performed as part of the Nation's early
atomic energy program, $140,000,000, to remain available until
expended: Provided, That the response actions by the United States Army
Corps of Engineers under this program shall consist of the following
functions and activities to be performed at eligible sites where
remediation has not been completed: sampling and assessment of
contaminated areas, characterization of site conditions, determination of
the nature and extent of contamination, selection of the necessary and
appropriate response actions as the lead Federal agency, preparation of
designation reports, cleanup and closeout of sites, and any other functions
determined by the Chief of Engineers as necessary for remediation:
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Provided further, That response actions by the United States Army
Corps of Engineers under this program shall be subject to the
administrative, procedural, and regulatory provisions of the
Comprehensive Environmental Response, Compensation and Liability
Act (42 USC 9601 et seq.), and the National Oil and hazardous
Substances pollution Contingency Plan, 40 CFR, Chapter 1, Part 300:
Provided further, That, except as stated herein, these provisions do not
alter, curtail or limit the authorities, functions or responsibilities of other
agencies under the Atomic Energy Act (42 USC 2011 et seq.): Provided
further, That any sums recovered under CERCLA for the response
actions, or recovered from a contractor, insurer, surety, or other person to
reimburse the United States Army Corps of Engineers for any
expenditures for response actions, shall be credited to the account used to
fund response actions on eligible sites, and will be available for the
response action costs for any eligible site: Provided further, That the
Secretary of Energy may exercise the authority of 42 USC 2208 to make
payments in lieu of taxes for federally-owned property where Formerly
Utilized Sites Remedial Action Program activities are conducted,
regardless of which Federal agency has acquired the property and
notwithstanding references to the “the activities of the Commission” in
42 USC 2208: Provided further, That the unexpended balances of prior
appropriations provided for these activities in this Act or any previous
Energy and Water Development Appropriations Act may be transferred
to and merged with this appropriation account, and thereafter, may be
accounted for as one fund for the same time period as originally enacted.

$ >
ENERGY AND WATER DEVELOPMENT APPROPRIATIONS
ACT, 1998
Public Law 105-62 111 Stat. 1337

October 13,1997
Nuclear Regulatory Commission

SALARIES AND EXPENSES
(INCLUDING TRANSFER OF FUNDS)

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act of 1954, as amended, including the employment of
aliens; services authorized by 5 USC 3109; publication and dissemination
of atomic information; purchase, repair, and cleaning of uniforms;
official representation expenses (not to exceed $20,000); reimbursements
to the General Services Administration for security guard services; hire
of passenger motor vehicles and aircraft, $468,000,000, to remain
available until expended: Provided, That of the amount appropriated
herein, $15,000,000 shall be derived from the Nuclear Waste Fund:
Provided further, That from this appropriation, transfers of sums may be
made to other agencies of the Government for the performance of the
work for which this appropriation is made, and in such cases the sums so
transferred may be merged with the appropriation to which transferred:
Provided further, That moneys received by the Commission for the
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cooperative nuclear safety research program, services rendered to State
governments, foreign governments and international organizations, and
the material and information access authorization programs, including
criminal history checks under section 149 of the Atomic Energy Act may
be retained and used for salaries and expenses associated with those
activities, notwithstanding 31 USC 3302, and shall remain available until
expended: Provided further, That revenues from licensing fees,
inspection services, and other services and collections estimated at
$450,000,000 in fiscal year 1998 shall be retained and used for necessary
salaries and expenses in this account, notwithstanding 31 USC 3302, and
shall remain available until expended: Provided further, That $3,000,000
of the funds herein appropriated for regulatory reviews and other
assistance provided to the Department of Energy and other Federal
agencies shall be excluded from license fee revenues, notwithstanding 42
USC 2214: Provided further, That the sum herein appropriated shall be
reduced by the amount of revenues received during fiscal year 1998 from
licensing fees, inspection services and other services and collections,
excluding those moneys received for the cooperative nuclear safety
research program, services rendered to State governments, foreign
governments and international organizations, and the material and
information access authorization programs, so as to result in a final fiscal
year 1998 appropriation estimated at not more than $18,000,000.

Office of Inspector General
(INCLUDING TRANSFER OF FUNDS)

For necessary expenses of the Office of Inspector General in carrying
out the provisions of the Inspector General Act of 1978, as amended,
including services authorized by 5 USC 3109, $4,800,000, to remain
available until expended; and in addition, an amount not to exceed 5
percent of this sum may be transferred from Salaries and Expenses,
Nuclear Regulatory Commission: Provided, That notice of such transfers
shall be given to the Committees on Appropriations of the House of
Representatives and Senate: Provided further, That from this
appropriation, transfers of sums may be made to other agencies of the
Government for the performance of the work for which this appropriation
is made, and in such cases the sums so transferred may be merged with
the appropriation to which transferred: Provided further, That revenues
from licensing fees, inspection services, and other services and
collections shall be retained and used for necessary salaries and expenses
in this account, notwithstanding 31 USC 3302, and shall remain available
until expended: Provided further, That the sum herein appropriated shall
be reduced by the amount of revenues received during fiscal year 1998
from licensing fees, inspection services, and other services and
collections, so as to result in a final fiscal year 1998 appropriation
estimated at not more than $0.

SRR



Notice.

NRC Appropriations 711

ENERGY AND WATER DEVELOPMENT APPROPRIATIONS
ACT, 1997

Public Law 104-206 110 Stat. 3000
September 30, 1996
Nuclear Regulatory Commission

SALARIES AND EXPENSES
(INCLUDING TRANSFER OF FUNDS)

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act of 1954, as amended, including the employment of
aliens; services authorized by 5 USC 3109; publication and dissemination
of atomic information; purchase, repair, and cleaning of uniforms;
official representation expenses (not to exceed $20,000); reimbursements
to the General Services Administration for security guard services; hire
of passenger motor vehicles and aircraft, $471,800,000, to remain
available until expended: Provided, That of the amount appropriated
herein, $11,000,000 shall be derived from the Nuclear Waste Fund:
Provided further, That from this appropriation, transfer of sums may be
made to other agencies of the Government for the performance of the
work for which this appropriation is made, and in such cases the sums so
transferred may be merged with the appropriation to which transferred:
Provided further, That moneys received by the Commission for the
cooperative nuclear safety research program, services rendered to foreign
governments and international organizations, and the material and
information access authorization programs, including criminal history
checks under section 149 of the Atomic Energy Act may be retained and
used for salaries and expenses associated with those activities,
notwithstanding 31 USC 3302, and shall remain available until expended:
Provided further, That revenues from licensing fees, inspection services,
and other services and collections estimated at $457,300,000 in fiscal
year 1997 shall be retained and used for necessary salaries and expenses
in this account, notwithstanding 31 USC 3302, and shall remain available
until expended: Provided further, That the funds herein appropriated for
regulatory reviews and other activities pertaining to waste stored at the
Hanford site, Washington, shall be excluded from licensee fee revenues,
notwithstanding 42 USC 2214: Provided further, That the sum herein
appropriated shall be reduced by the amount of revenues received during
fiscal year 1997 from licensing fees, inspection services and other
services and collections, excluding those moneys received for the
cooperative nuclear safety research program, services rendered to foreign
governments and international organizations, and the material and
information access authorization programs, so as to result in a final fiscal
year 1997 appropriation estimated at not more than $14,500,000.

Office of Inspector General
(INCLUDING TRANSFER OF FUNDS)

For necessary expenses of the Office of Inspector General in carrying
out the provisions of the Inspector General Act of 1978, as amended,
including services authorized by 5 USC 3109, $5,000,000, to remain
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available until expended; and in addition, an amount not to exceed 5
percent of this sum may be transferred from Salaries and Expenses,
Nuclear Regulatory Commission: Provided, That notice of such transfers
shall be given to the Committees on Appropriations of the House and
Senate: Provided further, That from this appropriation, transfers of sums
may be made to other agencies of the Government for the performance of
the work for which this appropriation is made, and in such cases the sums
so transferred may be merged with the appropriation to which
transferred: Provided further, That revenues from licensing fees,
inspection services, and other services and collections shall be retained
and used for necessary salaries and expenses in this account,
notwithstanding 31 USC 3302, and shall remain available until expended:
Provided further, That the sum herein appropriated shall be reduced by
the amount of revenues received during fiscal year 1997 from licensing
fees, inspection services, and other services and collections, so as to
result in a final fiscal year 1997 appropriation estimated at not more than

$0.

RS
ENERGY AND WATER DEVELOPMENT APPROPRIATIONS
ACT, 1996
Public Law 10446 109 Stat. 417

November 13, 1995
Nuclear Regulatory Commission

SALARIES AND EXPENSES
(INCLUDING TRANSFER OF FUNDS)

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act of 1954, as amended, including the employment of
aliens; services authorized by section 3109 of Title 5, United States
Code; publication and dissemination of atomic information; purchase,
repair, and cleaning of uniforms, official representation expenses (not to
exceed $20,000); reimbursements to the General Services Administration
for security guard services; hire of passenger motor vehicles and aircraft,
$468,300,000, to remain available until expended, of which $11,000,000
shall be derived from the Nuclear Waste Fund: Provided, That from this
appropriation, transfer of sums may be made to other agencies of the
Government for the performance of the work for which this appropriation
is made, and in such cases the sums so transferred may be merged with
the appropriation to which transferred: Provided further, That moneys
received by the Commission for the cooperative nuclear safety research
program, services rendered to foreign governments and international
organizations, and the material and information access authorization
programs, including criminal history checks under section 149 of the
Atomic Energy Act of 1954, as amended, may be retained and used for
salaries and expenses associated with those activities, notwithstanding 31
USC 3302, and shall remain available until expended: Provided further,
That revenues from licensing fees, inspection services, and other services
and collections estimated at $457,300,000 in fiscal year 1996 shall be
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retained and used for necessary salaries and expenses in this account,
notwithstanding 31 USC 3302, and shall remain available until expended:
Provided further, That the sum herein appropriated shall be reduced by
the amount of revenues received during fiscal year 1996 from licensing
fees, inspection services and other services and collections, excluding
those moneys received for the cooperative nuclear safety research
program, services rendered to foreign governments and international
organizations, and the material and information access authorization
programs, so as to result in a final fiscal year 1996 appropriation
estimated at not more than $11,000,000.

Office of Inspector General
(INCLUDING TRANSFER OF FUNDS)

For necessary expenses of the Office of Inspector General in carrying

out the provisions of the Inspector General Act of 1978, as amended,
including services authorized by section 3109 of Title 5, United States
Code, $5,000,000, to remain available until expended; and in addition, an
amount not to exceed 5 percent of this sum may be transferred from
Salaries and Expenses, Nuclear Regulatory Commission: Provided,
That notice of such transfers shall be given to the Committees on
Appropriations of the House and Senate: Provided further, That from this
appropriation, transfers of sums may be made to other agencies of the
Government for the performance of the work for which this appropriation
is made, and in such cases the sums so transferred may be merged with
the appropriation to which transferred: Provided further, That revenues
from licensing fees, inspection services, and other services and
collections shall be retained and used for necessary salaries and expenses
in this account, notwithstanding 31 USC 3302, and shall remain available
until expended: Provided further, That the sum herein appropriated shall
be reduced by the amount of revenues received during fiscal year 1996
from licensing fees, inspection services, and other services and
collections, so as to result in a final fiscal year 1996 appropriation
estimated at not more than $0.

AR
ENERGY AND WATER DEVELOPMENT APPROPRIATIONS
ACT, 1995
Public Law 103-316 108 Stat. 1721

August 26, 1994
Nuclear Regulatory Commission

SALARIES AND EXPENSES
(INCLUDING TRANSFER OF FUNDS)

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act of 1954, as amended, including the employment of
aliens; services authorized by section 3109 of Title 5, United States
Code; publication and dissemination of atomic information; purchase,
repair, and cleaning of uniforms, official representation expenses (not to
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exceed $20,000); reimbursements to the General Services Administration
for security guard services; hire of passenger motor vehicles and aircraft,
$520,501,000, to remain available until expended, of which $22,000,000
shall be derived from the Nuclear Waste Fund: Provided, That from this
appropriation, transfer of sums may be made to other agencies of the
Government for the performance of the work for which this appropriation
is made, and in such cases the sums so transferred may be merged with
the appropriation to which transferred: Provided further, That moneys
received by the Commission for the cooperative nuclear safety research
program, services rendered to foreign governments and international
organizations, and the material and information access authorization
programs, including criminal history checks under section 149 of the
Atomic Energy Act of 1954, as amended, may be retained and used for
salaries and expenses associated with those activities, notwithstanding the
provisions of section 3302 of Title 31, United States Code, and shall
remain available until expended: Provided further, That revenues from
licensing fees, inspection services, and other services and collections
estimated at $498,501,000 in fiscal year 1995 shall be retained and used
for necessary salaries and expenses in this account, notwithstanding the
provisions of section 3302 of Title 31, United States Code, and shall
remain available until expended: Provided further, That the sum herein
appropriated shall be reduced by the amount of revenues received during
fiscal year 1995 from licensing fees, inspection services and other
services and collections, excluding those moneys received for the
cooperative nuclear safety research program, services rendered to foreign
governments and international organizations, and the material and
information access authorization programs, so as to result in a final fiscal
year 1995 appropriation estimated at not more than $22,000,000.

Office of Inspector General
(INCLUDING TRANSFER OF FUNDS)

For necessary expenses of the Office of Inspector General in carrying
out the provisions of the Inspector General Act of 1978, as amended,
including services authorized by section 3109 of Title 5, United States
Code, $5,080,000, to remain available until expended; and in addition, an
amount not to exceed 5 percent of this sum may be transferred from
Salaries and Expenses, Nuclear Regulatory Commission: Provided, That
notice of such transfers shall be given to the Committees on
Appropriations of the House and Senate: Provided further, That from this
appropriation, transfers of sums may be made to other agencies of the
Government for the performance of the work for which this appropriation
is made, and in such cases the sums so transferred may be merged with
the appropriation to which transferred: Provided further, That revenues
from licensing fees, inspection services, and other services and
collections shall be retained and used for necessary salaries and expenses
in this account, notwithstanding the provisions of section 3302 of Title
31, United States Code, and shall remain available until expended:
Provided further, That the sum herein appropriated shall be reduced by
the amount of revenues received during fiscal year 1995 from licensing
fees, inspection services, and other services and collections, so as to
result in a final fiscal year 1995 appropriation estimated at not more than

$0.
SRR
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ENERGY AND WATER DEVELOPMENT APPROPRIATIONS
ACT, 1994

Public Law 103-126 107 Stat. 1332
October 28, 1993
Nuclear Regulatory Commission

SALARIES AND EXPENSES
(Including Transfer of Funds)

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act of 1954, as amended, including the employment of
aliens; services authorized by section 3109 of Title 5, United States
Code; publication and dissemination of atomic information; purchase,
repair, and cleaning of uniforms, official representation expenses (not to
exceed $20,000); reimbursements to the General Services Administration
for security guard services; hire of passenger motor vehicles and aircraft,
$542,900,000, to remain available until expended, of which $22,000,000
shall be derived from the Nuclear Waste Fund: Provided, That from this
appropriation, transfer of sums may be made to other agencies of the
Government for the performance of the work for which this appropriation
is made, and in such cases the sums so transferred may be merged with
the appropriation to which transferred: Provided further, That moneys
received by the Commission for the cooperative nuclear safety research
program, services rendered to foreign governments and international
organizations, and the material and information access authorization
programs, including criminal history checks under section 149 of the
Atomic Energy Act of 1954, as amended, may be retained and used for
salaries and expenses associated with those activities, notwithstanding the
provisions of section 3302 of Title 31, United States Code, and shall
remain available until expended: Provided further, That revenues from
licensing fees, inspection services, and other services and collections
estimated at $520,900,000 in fiscal year 1994 shall be retained and used
for necessary salaries and expenses in this account, notwithstanding the
provisions of section 3302 of Title 31, United States Code, and shall
remain available until expended: Provided further, That the sum herein
appropriated shall be reduced by the amount of revenues received during
fiscal year 1994 from licensing fees, inspection services and other
services and collections, excluding those moneys received for the
cooperative nuclear safety research program, services rendered to foreign
governments and international organizations, and the material and
information access authorization programs, so as to result in a final fiscal
year 1994 appropriation estimated at not more than $22,000,000.

Office of Inspector General
(INCLUDING TRANSFER OF FUNDS)

For necessary expenses of the Office of Inspector General in carrying
out the provisions of the Inspector General Act of 1978, as amended,
including services authorized by section 3109 of Title 5, United States
Code, $4,800,000 to remain available until expended; and in addition, an
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amount not to exceed 5 percent of this sum may be transferred from
Salaries and Expenses, Nuclear Regulatory Commission: Provided, That
notice of such transfers shall be given to the Committees on
Appropriations of the House and Senate: Provided further, That from this
appropriation, transfers of sums may be made to other agencies of the
Government for the performance of the work for which this appropriation
is made, and in such cases the sums so transferred may be merged with
the appropriation to which transferred: Provided further, That revenues
from licensing fees, inspection services, and other services and
collections shall be retained and used for necessary salaries and expenses
in this account, notwithstanding the provisions of section 3302 of Title
31, United States Code, and shall remain available until expended:
Provided further, That the sum herein appropriated shall be reduced by
the amount of revenues received during fiscal year 1994 from licensing
fees, inspection services, and other services and collections, so as to
result in a final fiscal year 1994 appropriation estimated at not more than

$0.

RIS
ENERGY AND WATER DEVELOPMENT APPROPRIATIONS
ACT, 1993
Public Law 102-37 106 Stat. 1340

October 2, 1992
Nuclear Regulatory Commission

SALARIES AND EXPENSES (1993)
(INCLUDING TRANSFER OF FUNDS)

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act of 1954, as amended, including the employment of
aliens; services authorized by section 3109 of Title 5, United States
Code; publication and dissemination of atomic information; purchase,
repair, and cleaning of uniforms, official representation expenses (not to
exceed $20,000); reimbursements to the General Services Administration
for security guard services; hire of passenger motor vehicles and aircraft,
$535,415,000, to remain available until expended, of which $21,100,000
shall be derived from the Nuclear Waste Fund: Provided, That from this
appropriation transfer of sums may be made to other agencies of the
Government for the performance of the work for which this appropriation
is made, and in such cases the sums so transferred may be merged with
the appropriation to which transferred: Provided further, That moneys
received by the Commission for the cooperative nuclear safety research
program, services rendered to foreign governments and international
organizations, and the material and information access authorization
programs, including criminal history checks under section 149 of the
Atomic Energy Act of 1954, as amended, may be retained and used for
salaries and expenses associated with those activities, notwithstanding the
provisions of section 3302 of Title 31, United States Code, and shall
remain available until expended: Provided further, That revenues from
licensing fees, inspection services, and other services and collections
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estimated at $514,315,000 in fiscal year 1993 shall be retained and used
for necessary salaries and expenses in this account, notwithstanding the
provisions of section 3302 of Title 31, United States Code, and shall
remain available until expended: Provided further, That the sum herein
appropriated shall be reduced by the amount of revenues received during
fiscal year 1993 from licensing fees, inspection services and other
services and collections, excluding those moneys received for the
cooperative nuclear safety research program. services rendered to foreign
governments and international organizations. and the material and
information access authorization programs, so as to result in a final fiscal
year 1993 appropriation estimated at not more than $21,100.000.

Office of Inspector General
(INCLUDING TRANSFER OF FUNDS)

For necessary expenses of the Office of Inspector General in carrying
out the provisions of the Inspector General Act of 1978, as amended,
including services authorized by section 3109 of Title 5, United States
Code, $4,585,000 to remain available until expended; and in addition, an
amount not to exceed 5 percent of this sum may be transferred from
Salaries and Expenses, Nuclear Regulatory Commission: Provided, That
notice of such transfers shall be given to the Committees on
Appropriations of the House and Senate: Provided further, That from this
appropriation, transfers of sums may be made to other agencies of the
Government for the performance of the work for which this appropriation
is made, and in such cases the sums so transferred may be merged with
the appropriation to which transferred: Provided further, That revenues
from licensing fees, inspection services, and other services and
collections shall be retained and used for necessary salaries and expenses
in this account, notwithstanding the provisions of section 3302 of Title
31, United States Code, and shall remain available until expended:
Provided further, That the sum herein appropriated shall be reduced by
the amount of revenues received during fiscal year 1993 from licensing
fees, inspection services, and other services and collections, so as to
result in a final fiscal year 1993 appropriation estimated at not more than
$0.

Sec. 502 None of the funds in this Act or subsequent Energy and
Water Development Appropriations Acts shall be used to pay the
expenses of, or otherwise compensate, parties intervening in regulatory or
adjudicatory proceedings funded in such Acts.

SRR
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ENERGY AND WATER DEVELOPMENT APPROPRIATIONS
ACT, 1992

Public Law 102-104 105 Stat. 534
August 17, 1991
Nuclear Regulatory Commission

SALARIES AND EXPENSES
(INCLUDING TRANSFER OF FUNDS)

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act of 1954, as amended, including the employment of
aliens; services authorized by section 3109 of Title 5, United States
Code; publication and dissemination of atomic information; purchase,
repair, and cleaning of uniforms, official representation expenses (not to
exceed $20,000); reimbursements to the General Services Administration
for security guard services; hire of passenger motor vehicles and aircraft,
$508,810,000, to remain available until expended, of which $19,962,000
shall be derived from the Nuclear Waste Fund: Provided, That from this
appropriation, transfer of sums may be made to other agencies of the
Government for the performance of the work for which this appropriation
is made, and in such cases the sums so transferred may be merged with
the appropriation to which transferred: Provided further, That moneys
received by the Commission for the cooperative nuclear safety research
program, services rendered to foreign governments and international
organizations, and the material and information access authorization
programs, including criminal history checks under section 149 of the
Atomic Energy Act of 1954, as amended, may be retained and used for
salaries and expenses associated with those activities, notwithstanding the
provisions of section 3302 of Title 31, United States Code, and shall
remain available until expended: Provided further, That revenues from
licensing fees, inspection services, and other services and collections
estimated at $488,848,000 in fiscal year 1992 shall be retained and used
for necessary salaries and expenses in this account, notwithstanding the
provisions of section 3302 of Title 31, United States Code, and shall
remain available until expended: Provided further, That the sum herein
appropriated shall be reduced by the amount of revenues received during
fiscal year 1992 from licensing fees, inspection services, and other
services and collections, excluding those moneys received for the
cooperative nuclear safety research program, services rendered to foreign
governments and international organizations, and the material and
information access authorization programs, so as to result in a final fiscal
year 1992 appropriation estimated at not more than $19,962,000.

Office of Inspector General
(INCLUDING TRANSFER OF FUNDS)

For necessary expenses of the Office of Inspector General in carrying
out the provisions of the Inspector General Act of 1978, as amended,
including services authorized by section 3109 of Title 5, United States
Code, $3,690,000, to remain available until expended; and in addition, an
amount not to exceed 5 percent of this sum may be transferred from
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Salaries and Expenses, Nuclear Regulatory Commission: Provided, That
notice of such transfers shall be given to the Committees on
Appropriations of the House and Senate: Provided further, That from this
appropriation, transfers of sums may be made to other agencies of the
Government for the performance of the work for which this appropriation
is made, and in such cases the sums so transferred may be merged with
the appropriation to which transferred: Provided further, That revenues
from licensing fees, inspection services, and other services and
collections shall be retained and used for necessary salaries and expenses
in this account, notwithstanding the provisions of section 3302 of Title
31, United States Code, and shall remain available until expended:
Provided further, That the sum herein appropriated shall be reduced by
the amount of revenues received during fiscal year 1992 from licensing
fees, inspection services, and other services and collections, so as to
result in a final fiscal year 1992 appropriation estimated at not more than

$0.

& o
ENERGY AND WATER DEVELOPMENT APPROPRIATIONS
ACT, 1991
Public Law 101-514 104 Stat. 2074

November 5, 1990
Nuclear Regulatory Commission

SALARIES AND EXPENSES
(INCLUDING TRANSFER OF FUNDS)

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act, as amended, including the employment of aliens;
services authorized by section 3109 of Title 5, United States Code;
publication and dissemination of atomic information; purchase, repair,
and cleaning of uniforms, official representation expenses (not to exceed
$20,000); reimbursements to the General Services Administration for
security guard services; hire of passenger motor vehicles and aircraft,
$461,320,000, to remain available until expended, of which $19,650,000
shall be derived from the Nuclear Waste Fund: Provided, That from this
appropriation, transfer of sums may be made to other agencies of the
Government for the performance of the work for which this appropriation
is made, and in such cases the sums so transferred may be merged with
the appropriation to which transferred: Provided further, That moneys
received by the Commission for the cooperative nuclear safety research
program, services rendered to foreign governments and international
organizations, and the material and information access authorization
programs, including criminal history checks under section 149 of the
Atomic Energy Act of 1954, as amended, may be retained and used for
salaries and expenses associated with those activities, notwithstanding the
provisions of section 3302 of Title 31, United States Code, and shall
remain available until expended: Provided further, That revenues from
licensing fees, inspection services, and other services and collections
estimated at $153,450,000 in fiscal year 1991 shall be retained and used
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for necessary salaries and expenses in this account, notwithstanding the
provisions of section 3302 of Title 31, United States Code, and shall
remain available until expended: Provided further, That the sum herein
appropriated shall be reduced by the amount of revenues received during
fiscal year 1991 from licensing fees, inspection services and other
services and collections, and from the Nuclear Waste Fund, excluding
those moneys received for the cooperative nuclear safety research
program, services rendered to foreign governments and international
organizations, and the material and information access authorization
programs, so as to result in a final fiscal year 1991 appropriation
estimated at not more than $307,870,000.

Office of Inspector General
(INCLUDING TRANSFER OF FUNDS)

For necessary expenses of the Office of Inspector General in carrying
out the provisions of the Inspector General Act of 1978, as amended,
including services authorized by 5 USC 3109, $3,680,000, to remain
available until expended; and in addition, not to exceed 5 percent of this
sum may be transferred from Salaries and Expenses, Nuclear Regulatory
Commission: Provided, That notice of such transfers shall be given to the
Committees on Appropriations of the House and Senate: Provided
further, That from this appropriation, transfers of sums may be made to
other agencies of the Government for the performance of the work for
which this appropriation is made, and in such cases the sums so
transferred may be merged with the appropriation to which transferred.

IR
ENERGY AND WATER DEVELOPMENT APPROPRIATIONS
ACT, 1990
Public Law 101-101 103 Stat. 641

September 29, 1989

Nuclear Regulatory Commission
SALARIES AND EXPENSES

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act, as amended, including the employment of aliens;
services authorized by section 3109 of Title 5, United States Code;
publication and dissemination of atomic information; purchase, repair,
and cleaning of uniforms, official representation expenses (not to exceed
$20,000); reimbursements to the General Services Administration for
security guard services; hire of passenger motor vehicles and aircraft,
$442.,100,000, to remain available until expended, of which $23,195,000
shall be derived from the Nuclear Waste Fund: Provided, That from this
appropriation, transfer of sums may be made to other agencies of the
Government for the performance of the work for which this appropriation
is made, and in such cases the sums so transferred may be merged with
the appropriation to which transferred: Provided further, That moneys
received by the Commission for the cooperative nuclear safety research
program, services rendered to foreign governments and international
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organizations, and the material and information access authorization
programs, including criminal history checks under section 149 of the
Atomic Energy Act, as amended, may be retained and used for salaries
and expenses associated with those activities, notwithstanding the
provisions of section 3302 of Title 31, United States Code, and shall
remain available until expended: Provided further, That revenues from
licensing fees, inspection services, and other services and collections
estimated at $146,850,000 in fiscal year 1990 shall be retained and used
for necessary salaries and expenses in this account, notwithstanding the
provisions of section 3302 of Title 31, United States Code, and shall
remain available until expended: Provided further, That the sum herein
appropriated shall be reduced by the amount of revenues received during
fiscal year 1990 from licensing fees, inspection services and other
services and collections, and from the Nuclear Waste Fund, excluding
those moneys received for the cooperative nuclear safety research
program, services rendered to foreign governments and international
organizations, and the material and information access authorization
programs, so as to result in a final fiscal year 1990 appropriation
estimated at not more than $295,250,000.

Office of Inspector General

For necessary expenses of the Office of Inspector General in carrying
out the provisions of the Inspector General Act of 1978, as amended,
including services authorized by 5 USC 3109, $2,900,000, to remain
available until expended; and in addition, not to exceed 5 percent of this
sum may be transferred from Salaries and Expenses, Nuclear Regulatory
Commission: Provided, That notice of such transfers shall be given to the
Committees on Appropriations of the House and Senate: Provided
further, That from this appropriation, transfer of sums may be made to
other agencies of the Government for the performance of the work for
which this appropriation is made, and in such cases the sums so
transferred may be merged with the appropriation to which transferred.

SRR
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ENERGY AND WATER DEVELOPMENT APPROPRIATIONS
ACT, 1989

Public Law 100-371 102 Stat. 857
July 19, 1988
An Act

Making appropriations for energy and water development for the fiscal
year ending September 30, 1989, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

That the following sums are appropriated, out of any money in the
Treasury not otherwise appropriated, for the fiscal year ending September
30, 1989, for energy and water development, and for other purposes,
namely:

Title IV-Independent Agencies

Nuclear Regulatory Commission
SALARIES AND EXPENSES

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act, as amended, including the employment of aliens;
services authorized by section 3109 of Title 5, United States Code;
publication and dissemination of atomic information; purchase, repair,
and cleaning of uniforms, official representation expenses (not to exceed
$20,000); reimbursements to the General Services Administration for
security guard services; hire of passenger motor vehicles and aircraft,
$420,000,000, to remain available until expended: Provided, That from
this appropriation, transfer of sums may be made to other agencies of the
Government for the performance of the work for which this appropriation
is made, and in such cases the sums so transferred may be merged with
the appropriation to which transferred: Provided further, That moneys
received by the Commission for the cooperative nuclear safety research
program, services rendered to foreign governments and international
organizations, and the material and information access authorization
programs including criminal history checks under section 149 of the
Atomic Energy Act, as amended, may be retained and used for salaries
and expenses associated with those activities, notwithstanding the
provisions of section 3302 of Title 31, United States Code, and shall
remain available until expended: Provided further, That revenues from
licensing fees, inspection services, and other services and collections
estimated at $189,000,000 in fiscal year 1989 shall be retained and used
for necessary salaries and expenses in this account, notwithstanding the
provisions of section 3302 of Title 31, United States code, and shall
remain available until expended: Provided further, That the sum herein
appropriated shall be reduced by the amount of revenues received during
fiscal year 1989 from licensing fees, inspection services and other
services and collections, excluding those moneys received for the
cooperative nuclear safety research program, services rendered to foreign
governments and international organizations, and the material and



2 USC 902
note.

NRC Appropriations 723

information access authorization programs, so as to result in a final fiscal
year 1989 appropriation estimated at not more than $231,000,000.

Title V-General Provisions

Sec. 501. No part of any appropriation contained in this Act shall remain
available for obligation beyond the current fiscal year unless expressly so
provided herein.
Sec. 502. None of the funds in this Act shall be used to pay the expenses
of, or otherwise compensate, parties intervening in regulatory or
adjudicatory proceedings funded in this Act.
Sec. 503. None of the programs, projects or activities as defined in the
report accompanying this Act, may be eliminated or disproportionately
reduced due to the application of “Savings and Slippage”, “general
reduction”, or the provision of Public Law 99—177 or Public Law 100—
119.
Sec. 504. The expenditure of any appropriation under this Act for any
consulting service through procurement contract, pursuant to section
3109 of Title 5, United States Code, shall be limited to those contracts
where such expenditures are a matter of public record and available for
public inspection, except where otherwise provided under existing law, or
under existing Executive order issued pursuant to existing law.
Sec. 505. None of the funds appropriated in this Act shall be used to
implement a program of retention contracts for senior employees of the
Tennessee Valley Authority.
Sec. 509. Such sums as may be necessary for fiscal year 1989 pay raises
for programs funded by this Act shall be absorbed within the levels
appropriated in this Act.

This Act may be cited as the “Energy and Water Development
Appropriations Act, 1989.”

SRR
ENERGY AND WATER DEVELOPMENT APPROPRIATION
ACT, 1988
Public Law 100202 101 Stat. 1329

December 22, 1987
JOINT RESOLUTION

Making further continuing appropriations for the fiscal year 1988, and
for other purposes.

Resolved by the Senate and House of Representatives of the United
States of America in Congress assembled,

Sec. 1. Because the spending levels included in this Resolution achieve
the deficit reduction targets of the Economic Summit, sequestration is no
longer necessary. Therefore:

(a) Upon the enactment of this Resolution the orders issued by the
President on October 20, 1987, and November 20, 1987, pursuant to
section 252 of the Balanced Budget and Emergency Deficit Control Act
of 1985, as amended, are hereby rescinded.
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(b) Any action taken to implement the orders referred to in subsection
(a) shall be reversed, and any sequester able resource that has been
reduced or sequestered by such orders is hereby restored, revived, or
released and shall be available to the same extent and for the same
purpose as if the orders had not been issued.

The following sums are hereby appropriated, out of any money in the
Treasury not otherwise appropriated, and out of applicable corporate or
other revenues, receipts, and funds, for the several departments, agencies,
corporations, and other organizational units of the Government for the
fiscal year 1988, and for other purposes, namely:

Sec. 101. (d) Such amounts, as may be necessary for programs,
projects or activities provided for in the Energy and Water Development
Appropriations Act, 1988, at a rate of operations and to the extent and in
the manner provided for, the provisions of such Act to be effective as if it
had been enacted into law as the regular appropriations Act, as follows:

An Act

Making appropriations for energy and water development for the fiscal
year ending September 30, 1988, and for other purposes.

Title IV-Independent Agencies
Nuclear Regulatory Commission
SALARIES AND EXPENSES

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act, as amended, including the employment of aliens;
services authorized by section 3109 of Title 5, United States Code;
publication and dissemination of atomic information; purchase, repair,
and cleaning of uniforms, official representation expenses (not to exceed
$20,000); reimbursements to the General Services Administration for
security guard services; hire of passenger motor vehicles and aircraft,
$392,800,000, to remain available until expended: Provided, That from
this appropriation, transfer of sums may be made to other agencies of the
Government for the performance of the work for which this appropriation
is made, and in such cases the sums so transferred may be merged with
the appropriation to which transferred: Provided further, That moneys
received by the Commission for the cooperative nuclear safety research
program, services rendered to foreign governments and international
organizations, and the material and information access authorization
programs including criminal history checks under section 149 of the
Atomic Energy Act, as amended, may be retained and used for salaries
and expenses associated with those activities, notwithstanding the
provisions of section 3302 of Title 31, United States Code, and shall
remain available until expended: Provided further, That revenues from
licensing fees, inspection services, and other services and collections
estimated at $196,400,000 in fiscal year 1988 shall be retained and used
for necessary salaries and expenses in this account, notwithstanding the
provisions of section 3302 of Title 31, United States Code, and shall
remain available until expended: Provided further, That the sum herein
appropriated shall be reduced by the amount of revenues received during
fiscal year 1988 from licensing fees, inspection services and other
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services and collections, excluding those moneys received for the
cooperative nuclear safety research program, services rendered to foreign
governments and international organizations, and the material and
information access authorization programs, so as to result in a final fiscal
year 1988 appropriation estimated at not more than $196,400,000.

Title V-General Provisions

Sec. 501. No part of any appropriation contained in this Act shall remain
available for obligation beyond the current fiscal year unless expressly so
provided herein.

Sec. 502. None of the funds in this Act shall be used to pay the expenses
of, or otherwise compensate, parties intervening in regulatory or
adjudicatory proceedings funded in this Act. This prohibition bars
payment to a party intervening in an administrative proceeding for
expenses incurred in appealing an administrative decision to the courts.
Sec. 503. None of the programs, projects or activities as defined in the
report accompanying this Act, may be eliminated or disproportionately
reduced due to the application of “Savings and Slippage”, “general
reduction”, or the provision of Public Law 99—177 or Public Law 100-
119.

Sec. 504. The expenditure of any appropriation under this Act for any
consulting service through procurement contract, pursuant to section
3109 of Title 5, United States Code, shall be limited to those contracts
where such expenditures are a matter of public record and available for
public inspection, except where otherwise provided under existing law, or
under existing Executive order issued pursuant to existing law.

Sec. 505. None of the funds appropriated in this Act shall be used to
implement a program of retention contracts for senior employees of the
Tennessee Valley Authority.

Sec. 506. Notwithstanding any other provision of this Act or any other
provision of law, none of the funds made available under this Act or any
other law shall be used for the purposes of conducting any studies
relating or leading to the possibility of changing from the currently
required “at cost” to a “market rate” or any other noncost-based method
for the pricing of hydroelectric power by the six Federal public power
authorities, or other agencies or authorities of the Federal Government,
except as may be specifically authorized by Act of Congress hereafter
enacted.

Sec. 507. None of the funds appropriated in this Act for Power Marketing
Administrations or the Tennessee Valley Authority, and none of the
funds authorized to be expended by this or any previous Act from the
Bonneville Power Administration Fund or the Tennessee Valley
Authority Fund, may be used to pay the costs of procuring extra high
voltage (EHV) power equipment unless contract awards are made for
EHV equipment manufactured in the United States when such agencies
determine that there are one or more manufacturers of domestic end
product offering a product that meets the technical requirements of such
agencies at a price not exceeding 130 percentum of the bid or offering
price of the most competitive foreign bidder: Provided, That such
agencies shall determine the incremental costs associated with
implementing this section and defer or offset such incremental costs
against otherwise existing repayment obligations: Provided further, That
this section shall not apply to any procurement initiated prior to October
1, 1985, or to the acquisition of spare parts or accessory equipment
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necessary for the efficient operation and maintenance of existing
equipment and available only from the manufacturer of the original
equipment: Provided further, That this section shall not apply to
procurement of domestic end product as defined in 48 CFR section
25.101: Provided further, That this section shall not apply to EHV power
equipment produced or manufactured in a country whose government has
completed negotiations with the United States to extend the GATT
Government Procurement Code, or a bilateral equivalent, to EHV power
equipment, or which otherwise offers fair competitive opportunities in
public procurements to United States manufacturers of such equipment.
Sec. 508. None of the funds in this Act may be used to construct or enter
into an agreement to construct additional hydropower units at Denison
Dam-Lake Texoma.
Sec. 509. In honor of Ernest Frederick Hollings, the building located at
83 Meeting Street in Charleston, South Carolina, shall hereafter be
known and designated as the “Hollings Judicial Center”, Provided
further, That the lock and dam on the Tombigbee River in Pickens
Country, Alabama, commonly known as the Aliceville Lock and Dam,
and the resource management and visitor center at Aliceville Lake on the
Tennessee—Tombigbee Waterway, shall hereafter be known and
designated as the “Tom Bevill Lock and Dam” and the “Tom Bevill
Resource Management and Visitor Center at Aliceville Lake on the
Tennessee—Tombigbee Waterway”, respectively. Any reference in a law,
map, regulation, document, or paper of the United States to such lock and
dam and any reference in a law, map, regulation, document, or paper of
the United States to such resource management and visitor center shall be
held to be a reference to the “Tom Bevill Lock and Dam” and the “Tom
Bevill Resource Management and Visitor Center at Aliceville Lake on
the Tennessee—Tombigbee Waterway”, respectively.

This Act may be cited as the “Energy and Water Development
Appropriation Act, 1988.”

SRR
ENERGY AND WATER DEVELOPMENT APPROPRIATIONS
ACT, 1987
Public Law 99-591 100 Stat. 3341

October 30, 1986
JOINT RESOLUTION

Making continuing appropriations for the fiscal year 1987, and for
other purposes.

Resolved by the Senate and House of Representatives of the United
States of America in Congress assembled,

That the following sums are hereby appropriated, out of any money in
the treasury not otherwise appropriated, and out of applicable corporate
or other revenues, receipts, and funds, for the several departments,
agencies, corporations, and other organization units of the Government
for the fiscal year 1987, and for other purposes, namely:
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Sec. 101.(e) Such amounts as may be necessary for programs,
projects or activities provided for in the Energy and Water Development
Appropriations Act, 1987, at a rate of operations and to the extent and in
the manner provided as follows, to be effective as if it had been enacted
into law as the regular appropriations Act:

An Act

Making appropriations for energy and water development for the fiscal
year ending September 30, 1987, and for other purposes.

Title IV-Independent Agencies
Nuclear Regulatory Commission
SALARIES AND EXPENSES

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act, as amended, including the employment of aliens;
services authorized by section 3109 of Title 5, United States Code;
publication and dissemination of atomic information; purchase, repair,
and cleaning of uniforms; official representation expenses (not to exceed
$8,000); reimbursements to the General Services Administration for
security guard services; hire of passenger motor vehicles and aircraft,
$401,000,000, to remain available until expended: Provided, That from
this appropriation, transfer of sums may be made to other agencies of the
Government for the performance of the work for which this appropriation
is made, and in such cases the sums so transferred may be merged with
the appropriation to which transferred: Provided further, That moneys
received by the Commission for the cooperative nuclear safety research
program and the material and information access authorization programs
including criminal history checks under section 149 of the Atomic
Energy Act, as amended, may be retained and used for salaries and
expenses associated with those programs, notwithstanding the provisions
of section 3302 of Title 31, United States Code, and shall remain
available until expended.

Title V-General Provisions

Sec. 501. No part of any appropriation contained in this Act shall remain
available for obligation beyond the current fiscal year unless expressly so
provided herein.

Sec. 502. None of the funds in this Act shall be used to pay the expenses
of, or otherwise compensate, parties intervening in regulatory or
adjudicatory proceedings funded in this Act.

Sec. 503. None of the programs, projects or activities as defined in the
report accompanying this Act, may be eliminated or disproportionately
reduced due to the application of “Savings and Slippage”, “general
reductions” or the provisions of Public Law 99-177.

Sec. 504. The expenditure of any appropriation under this Act for any
consulting service through procurement contract, pursuant to section
3109 of Title 5, United States Code, shall be limited to those contracts
where such expenditures are a matter of public record and available for
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public inspection, except where otherwise provided under existing law, or
under existing Executive order issued pursuant to existing law.
Sec. 505. None of the funds appropriated in the Act shall be used to
implement a program of retention contracts for senior employees of the
Tennessee Valley Authority.
Sec. 506. Notwithstanding any other provision of this Act or any other
provision of law, none of the funds made available under this Act or any
other law shall be used for the purposes of conducting any studies
relating or leading to the possibility of changing from the currently
required “at cost” to a “market rate” or any other noncost—based method
for the pricing of hydroelectric power by the six Federal public power
authorities, or other agencies or authorities of the Federal Government,
except as may be specifically authorized by Act of Congress hereafter
enacted.
Sec. 507. None of the funds appropriated in this Act shall be used to pay
the salary of the Administrator of a Power Marketing Administration or
the Board of Directors of the Tennessee Valley Authority, and none of
the funds authorized to be expended by this or any previous Act from the
Bonneville Power Administration Fund, established pursuant to Public
Law 93-454, may be used to pay the salary of the Administrator of the
Bonneville Power Administration, unless such Administrators or
Directors award contracts for the procurement of extra high voltage
(EHV) power equipment manufactured in the United States when such
agencies determine that there are one or more manufacturers of domestic
end product offering a product that meets the technical requirements of
such agencies at a price not exceeding 130 percentum of the bid or
offering price of the most competitive foreign bidder: Provided, That
such agencies shall determine the incremental costs associated with
implementing this section and defer or offset such incremental costs
against otherwise existing repayment obligations: Provided further, That
this section shall not apply to any procurement initiated prior to October
1, 1985, or to the acquisition of spare parts or accessory equipment
necessary for the efficient operation and maintenance of existing
equipment and available only from the manufacturer of the original
equipment: Provided further, That this section shall not apply to
procurement of domestic end product as defined in 48 CFR section
25.101: Provided further, That this section shall not apply to EHV power
equipment produced or manufactured in a country whose government has
completed negotiations with the United States to extend the GATT
Government Procurement Code, or a bilateral equivalent, to EHV power
equipment, or which otherwise offers fair competitive opportunities in
public procurements to United States manufacturers of such equipment.
Sec. 508. None of the funds in this Act may be used to construct or enter
into an agreement to construct additional hydropower units at Denison
Dam-Lake Texoma.

This Act may be cited as the “Energy and Water Development
Appropriations Act, 1987.”

¢ e ¢
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ENERGY AND WATER DEVELOPMENT APPROPRIATIONS
ACT, 1987

Public Law 99-500 100 Stat. 1783
October 18, 1986
JOINT RESOLUTION

Making continuing appropriations for the fiscal year 1987, and for other
purposes.

Resolved by the Senate and House of Representatives of the United
States of America in Congress assembled,

That the following sums are hereby appropriated, out of any money in
the Treasury not otherwise appropriated, and out of applicable corporate
or other revenues, receipts, and funds, for the several departments,
agencies, corporations, and other organizational units of the Government
for the fiscal year 1987, and for other purposes, namely:

Sec. 101. (e) Such amounts as may be necessary for programs,
projects or activities provided for in the Energy and Water Development
Appropriations Act, 1987, at a rate of operations and to the extent and in
the manner provided as follows, to be effective as if it had been enacted
into law as the regular appropriations Act:

An Act

Making appropriations for energy and water development for the fiscal
year ending September 30, 1987, and for other purposes.

Title IV-Independent Agencies
Nuclear Regulatory Commission
SALARIES AND EXPENSES

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act, as amended, including the employment of aliens;
services authorized by section 3109 of Title 5, United States Code;
publication and dissemination of atomic information; purchase, repair,
and cleaning of uniforms; official representation expenses (not to exceed
$8,000); reimbursements to the General Services Administration for
security guard services; hire of passenger motor vehicles and aircraft,
$401,000,000, to remain available until expended: Provided, That from
this appropriation, transfer of sums may be made to other agencies of the
Government for the performance of the work for which this appropriation
is made, and in such cases the sums so transferred may be merged with
the appropriation to which transferred: Provided further, that moneys
received by the Commission for the cooperative nuclear safety research
program and the material and information access authorization programs
including criminal history checks under section 149 of the Atomic
Energy Act, as amended, may be retained and used for salaries and
expenses associated with those programs, notwithstanding the provisions
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of section 3302 of Title 31, United States Code, and shall remain
available until expended.

Title V-General Provisions

Sec. 501. No part of any appropriation contained in this Act shall remain
available for obligation beyond the current fiscal year unless expressly so
provided herein.

Sec. 502. None of the funds in this Act shall be used to pay the expenses
of, or otherwise compensate, parties intervening in regulatory or
adjudicatory proceedings funded in this Act.

Sec. 503. None of the programs, projects or activities as defined in the
report accompanying this Act, may be eliminated or disproportionately
reduced due to the application of “Savings and Slippage”, “general
reductions”, or the provisions of 99-177.

Sec. 504. The expenditure of any appropriation under this Act for any
consulting service through procurement contract, pursuant to section
3109 of Title 5, United States Code, shall be limited to those contracts
where such expenditures are a matter of public record and available for
public inspection, except where otherwise provided under existing law, or
under existing Executive order issued pursuant to existing law.

Sec. 505. None of the funds appropriated in this Act shall be used to
implement a program of retention contracts for senior employees of the
Tennessee Valley Authority.

Sec. 506. Notwithstanding any other provision of this Act or any other
provision of law, none of the funds made available under this Act or any
other law shall be used for the purposes of conducting any studies
relating or leading to the possibility of changing from the currently
required “at cost” to a “market rate” or any other noncost-based method
for the pricing of hydroelectric power by the six Federal public power
authorities, or other agencies or authorities of the Federal Government,
except as may be specifically authorized by Act of Congress hereafter
enacted.

Sec. 507. None of the funds appropriated in this Act shall be used to pay
the salary of the Administrator of a Power Marketing Administration or
the Board of Directors of the Tennessee Valley Authority, and none of
the funds authorized to be expended by this or any previous Act from the
Bonneville Power Administration Fund, established pursuant to Public
Law 93-454, may be used to pay the salary of the Administrator of the
Bonneville Power Administration, unless such Administrators or
Directors award contracts for the procurement of extra high voltage
(EHV) power equipment manufactured in the United States when such
agencies determine that there are one or more manufacturers of domestic
end product offering a product that meets the technical requirements of
such agencies at a price not exceeding 130 percentum of the bid or
offering price of the most competitive foreign bidder: Provided, That
such agencies shall determine the incremental costs associated with
implementing this section and defer or offset such incremental costs
against otherwise existing repayment obligations: Provided further, That
this section shall not apply to any procurement initiated prior to October
1, 1985, or to the acquisition of spare parts or accessory equipment
necessary for the efficient operation and maintenance of existing
equipment and available only from the manufacturer of the original
equipment:  Provided further, That this section shall not apply to
procurements of domestic end product as defined in 48 CFR section
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25.101: Provided further, That this section shall not apply to EHV power
equipment produced or manufactured in a country whose government has
completed negotiations with the United States to extend the GATT
Government Procurement Code, or a bilateral equivalent, to EHV power
equipment, or which otherwise offers fair competitive opportunities in
public procurements to United States manufacturers of such equipment.
Sec. 508. None of the funds in this Act may be used to construct or enter
into an agreement to construct additional hydropower units at Denison
Dam-Lake Texoma.

This Act may be cited as the “Energy and Water Development
Appropriations Act, 1987.”

Note: When the President signed H.J. Res. 738 on October 18, 1986,
it was assigned Public Law No. 99-500. The following statement was
issued by the President in conjunction with his signing of Public Law 99—
591:

On October 17, 1986, I was presented by the Congress with an
enrolled resolution designated H.J. Res. 738, a joint resolution making
continuing appropriations for the fiscal year 1987, and for other purposes.
I signed this measure into law on October 18, 1986. I have since learned
that H.J. Res. 738 was not properly enrolled, in that a small number of
paragraphs of text were omitted due to clerical error.

The provisions I signed into law on October 18 remain the law of the
land. The Supreme Court has held that transmission errors of this sort do
not in any way vitiate the legal effect of a President’s signature.
Accordingly, that which was signed became law.

H. J. Res. 738 has since been properly enrolled and has been
presented to me for signature. My signing of H.J. Res. 738 today will
enable the provisions previously omitted to become law as well.

SRR
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APPROPRIATIONS ACT, 1986
Public Law 99-141 99 Stat. 564
November 1, 1985
An Act

Making appropriations for energy and water development for the fiscal
year ending September 30, 1986, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

That the following sums are appropriated, out of any money in the
Treasury not otherwise appropriated, for the fiscal year ending September
30, 1986, for energy and water development, and for other purposes,
namely:

Title IV-Independent Agencies

Nuclear Regulatory Commission
SALARIES AND EXPENSES

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act, as amended, including the employment of aliens;
services authorized by 5 USC 3109; publication and dissemination of
atomic information; purchase, repair, and cleaning of uniforms; official
representation expenses (not to exceed $3,000); reimbursements to the
General Services Administration for security guard services; hire of
passenger motor vehicles and aircraft, $418,000,000, to remain available
until expended: Provided, That from this appropriation, transfer of sums
may be made to other agencies of the Government for the performance of
the work for which this appropriation is made, and in such cases the sums
so transferred may be merged with the appropriation to which
transferred: Provided further, That moneys received by the Commission
for the cooperative nuclear safety research program and the material
access authorization program may be retained and used for salaries and
expenses associated with those programs, notwithstanding the provisions
of section 3302 of Title 31, United States Code, and shall remain
available until expended.
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ENERGY AND WATER DEVELOPMENT APPROPRIATIONS
ACT, 1985

Public Law 98-360 98 Stat. 403
July 16, 1984
An Act

Making appropriations for energy and water development for the fiscal
year ending September 30, 1985, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

That the following sums are appropriated, out of any money in the
Treasury not otherwise appropriated, for the fiscal year ending September
30, 1985, for energy and water development, and for other purposes,
namely:

Title IV-Independent Agencies
Nuclear Regulatory Commission
SALARIES AND EXPENSES

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act, as amended, including the employment of aliens;
services authorized by 5 USC 3109; publication and dissemination of
atomic information; purchase, repair, and cleaning of uniforms; official
representation expenses (not to exceed $3,000); reimbursements to the
General Services Administration for security guard services; hire of
passenger motor vehicles and aircraft, $448,200,000, to remain available
until expended: Provided, That from this appropriation, transfer of sums
may be made to other agencies of the Government for the performance of
the work for which this appropriation is made, and in such cases the sums
so transferred may be merged with the appropriation to which
transferred: Provided further, That moneys received by Commission for
the cooperative nuclear safety research program and the material access
authorization program may be retained and used for salaries and expenses
associated with those programs, notwithstanding the provisions of section
3302 of Title 31, United States Code, and shall remain available until
expended.

SRR
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ENERGY AND WATER DEVELOPMENT APPROPRIATIONS
ACT, 1984

Public Law 98-50 97 Stat. 247
July 14, 1983

An Act
Making appropriations for energy and water development for the fiscal
year ending September 30, 1984, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

That the following sums are appropriated, out of any money in the
Treasury not otherwise appropriated, for the fiscal year ending September
30, 1984, for energy and water development, and for other purposes,
namely:

Nuclear Regulatory Commission
SALARIES AND EXPENSES

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act, as amended, including the employment of aliens;
services authorized by 5 USC 3109; publication and dissemination of
atomic information; purchase, repair, and cleaning of uniforms; official
representation expenses (not to exceed $3,000); reimbursements to the
General Services Administration for security guard services; hire of
passenger motor vehicles and aircraft, $465,800,000 to remain available
until expended: Provided That from this appropriation, transfer of sums
may be made to other agencies of the Government for the performance of
the work for which this appropriation is made, and in such cases the sums
so transferred may be merged with the appropriation to which
transferred: Provided further, That moneys received by the Commission
for the cooperative nuclear safety research program and the material
access authorization program may be retained and used for salaries and
expenses associated with those programs, notwithstanding the provisions
of 31 USC 484, and shall remain available until expended.

SRR
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CONTINUING APPROPRIATIONS FOR FISCAL YEAR 1983
Public Law 97-377 96 Stat. 1830
December 21, 1982
JOINT RESOLUTION

Making further continuing appropriations and providing for
productive employment for the fiscal year 1983, and for other purposes.

Resolved by the Senate and House of Representatives of the United
States of America in Congress assembled,

That the following sums are appropriated, out of any money in the
Treasury not otherwise appropriated, and out of applicable corporate or
other revenues, receipts, and funds, for the several departments, agencies,
corporations, and other organizational units of the Government for the
fiscal year 1983, and for other purposes, namely:

Title V-General Provisions

(f) Such amounts as may be necessary for continuing activities which
were conducted in fiscal year 1982, for which provision was made in the
Energy and Water Development Act, 1982, at the current rate of
operations: Provided, That no funds under this heading shall be used for
further study or construction or in any fashion for a federally funded
waterway which extends the Tennessee Tombigbee project south from
the city of Demopolis, Alabama: Provided further, That no appropriation,
fund or authority made available by this joint resolution or any other Act
may be used directly or indirectly to significantly alter, modify,
dismantle, or otherwise change the normal operation and maintenance
required for any civil works project under Department of Defense—Civil,
Department of the Army, Corps of Engineers—Civil, Operation and
Maintenance, General, and the operation and maintenance activities
funded in Flood Control, Mississippi River and Tributaries: Provided
further, That of such amount, $1,000,000 shall be available only to
provide a wider navigation opening at the Franklin Ferry Bridge,
Jefferson County, Alabama: Provided further, That no appropriation or
fund made available or authority granted pursuant to this paragraph shall
be used to initiate or resume any project or activity for which
appropriations, funds, or other authority were not available during the
fiscal year 1982 without prior approval of the Committees on
Appropriations: Provided further, That Department of Energy, Atomic
Energy Defense Activities, shall be funded at not to exceed an annual rate
for new obligational authority of $5,700,000,000, of which not more than
$4,372,000,000 shall be available for operating expenses and not more
than $1,328,000,000 shall be available for plant and capital equipment,
except that no funds shall be available for Project 82D109; Provided
further, That no appropriation, fund or authority made available to the
Department of Energy by this joint resolution or any other Act, shall be
used for any action which would result in a significant reduction of the
employment levels for any program or activity below the employment
levels in effect on September 30, 1982:
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(g) Notwithstanding section 102(c) of this joint resolution, the

following amounts are provided for fiscal year 1983:

Sec. 159. Funds in this joint resolution may not be made available for
payment to the International Atomic Energy Agency unless the Board of
Governors of the International Atomic Energy Agency certifies to the
United States Government that the State of Israel is allowed to participate
fully as a member nation in the activities of that Agency, and the
Secretary of State transmits such certification to the Speaker of the House
of Representatives and the President of the United States Senate.

SRR
ENERGY AND WATER DEVELOPMENT APPROPRIATIONS
ACT, 1982
Public Law 97-88 95 Stat. 1135

December 4, 1981
An Act

Making appropriations for energy and water development for the fiscal
year ending September 30, 1982, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

That the following sums are appropriated, out of any money in the
Treasury not otherwise appropriated, for the fiscal year ending September
30, 1982, for energy and water development, and for other purposes,
namely:

Title IV-Independent Agencies
Nuclear Regulatory Commission
SALARIES AND EXPENSES

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act, as amended, including the employment of aliens;
services authorized by 5 USC 3109; publication and dissemination of
atomic information; purchase, repair, and cleaning of uniforms; official
entertainment expenses (not to exceed $1,500); reimbursements to the
General Services Administration for security guard services; hire of
passenger motor vehicles and aircraft; $465,700,000 to remain available
until expended: Provided, That from this appropriation, transfer of sums
may be made to other agencies of the Government for the performance of
the work for which this appropriation is made, and in such cases the sums
so transferred may be merged with the appropriation to which
transferred: Provided further, That moneys received by the Commission
for the cooperative nuclear safety research programs may be retained and
used for salaries and expenses associated with those programs,
notwithstanding the provisions of 31 USC 484, and shall remain available
until expended: Provided further, That transfers between accounts may
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be made only with the approval of the Committees on Appropriations of
the House of Representatives and the Senate: Provided further, That no
part of the funds appropriated in this Act be used to implement section
110 of Public Law 96-295: Provided further, That no funds appropriated
to the Nuclear Regulatory Commission in this Act may be used to
implement or enforce any portion of the Uranium Mill Licensing
Requirements published as final rules at 45 Federal Register 65521 to
65538 on October 3, 1980, or to require any State to adopt such
requirements in order for the State to continue to exercise authority under
State law for uranium mill and mill tailings licensing, or to exercise any
regulatory authority for uranium mill and mill tailings licensing in any
State that has acted to exercise such authority under State law; Provided,
however, That the Commission may use such funds to continue to
regulate byproduct material, as defined in section 11 ¢.(2) of the Atomic
Energy Act of 1954, as amended, in the manner and to the extent
permitted prior to October 3, 1980.

Title V-General Provisions

Sec. 501. No part of any appropriation contained in this Act shall remain
available for obligation beyond the current fiscal year unless expressly so
provided herein.
Sec. 502. None of the funds in this Act shall be used to pay the expenses
of, or otherwise compensate, parties intervening in regulatory or
adjudicatory proceedings funded in this Act.
Sec. 503. The expenditure of any appropriation under this Act for any
consulting service through procurement contract, pursuant to 5 USC
3109, shall be limited to those contracts where such expenditures are a
matter of public record and available for public inspection, except where
otherwise provided under existing law, or under existing Executive Order
issued pursuant to existing law.
Sec. 504. None of the funds in this Act shall be used to implement,
administer, or enforce any regulation which has been disapproved
pursuant to a resolution of disapproval duly adopted in accordance with
the applicable law of the United States.
Sec. 505. None of the funds provided in this Act to any department or
agency shall be obligated or expended to provide a personal cook,
chauffeur, or other personal servants to any officer or employee of such
department or agency.
Sec. 506. None of the funds provided in this Act to any department or
agency shall be obligated in 15 USC 2001 with an EPA estimated miles
per gallon average of less than 22 miles per gallon.
Sec. 507. None of the funds appropriated in this Act shall be used to
implement a program of retention contracts for senior employees of the
Tennessee Valley Authority.
Sec. 508. The Senate hereby expresses its intention not to appropriate
funds for improvements on the portion of the Black Warrior—Tombigbee
Waterway south of Demopolis, Alabama.

This Act may be cited as the “Energy and Water Development
Appropriation Act, 1982.”
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ENERGY AND WATER DEVELOPMENT APPROPRIATIONS
ACT, 1981

Public Law 96-367 94 Stat. 1344
October 1, 1980
An Act

Making appropriations for energy and water development for the fiscal
year ending September 30, 1981, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

That the following sums are appropriated, out of any money in the
Treasury not otherwise appropriated, for the fiscal year ending September
30, 1981, for energy and water development, and for other purposes,
namely:

Title IV-Independent Agencies
Nuclear Regulatory Commission
SALARIES AND EXPENSES

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended, and the
Atomic Energy Act, as amended, namely the control of atomic energy
and the issuance of licenses as authorized by section 103 (42 USC 2133)
so as to make the maximum contribution to the general welfare, promote
world peace, increase the standard of living and strengthen free
competition in private enterprise, subject at all times to the paramount
objective of making the maximum contribution to the common defense
and security and to the objective of protecting the health and safety of the
public, including the employment of aliens; service authorized by 5 USC
3109; publication and dissemination of atomic information; purchase,
repair, and cleaning of uniforms; official entertainment expenses (not to
exceed $3,000); reimbursement of the General Services Administration
for security guard services; hire of passenger motor vehicles and aircraft;
$447,520,000, to remain available until expended: Provided, That from
this appropriation, transfer of sums may be made to other agencies of the
Government for the performance of the work for which this appropriation
is made, and in such cases the sums so transferred may be merged with
the appropriation to which transferred: Provided further, That moneys
received by the Commission for the cooperative nuclear safety research
programs may be retained and used for salaries and expenses associated
with those programs, notwithstanding the provisions of 31 USC 484, and
shall remain available until expended.
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Title V-General Provisions

Sec. 501. No part of any appropriation contained in this Act shall remain
available for obligation beyond the current fiscal year unless expressly so
provided herein.
Sec. 502. None of the funds in this Act shall be used to pay the expenses
of, or otherwise compensate, parties intervening in regulatory or
adjudicatory proceedings funded in this Act.
Sec. 503. The expenditure of any appropriation under this Act for any
consulting service through procurement contract, pursuant to 5 USC
3109, shall be limited to those contracts where such expenditures are a
matter of public record and available for public inspection, except where
otherwise provided under existing law, or under existing Executive Order
issued pursuant to existing law.

This Act may be cited as the “Energy and Water Development
Appropriation Act, 1981.”

> >
SUPPLEMENTAL APPROPRIATIONS AND RESCISSION ACT,
1980
Public Law 96-304 94 Stat. 872

July 8, 1980
An Act

Making supplemental appropriations for the fiscal year ending September
30, 1980, rescinding certain budget authority, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

That the following sums are appropriated, out of any money in the
Treasury not otherwise appropriated, to supply supplemental
appropriations (this Act may be cited as the “Supplemental
Appropriations and Rescission Act, 1980”) for the fiscal year ending
September 30, 1980, that the following rescissions of budget authority
are made, and for other purposes, namely:

Title I-Independent Agencies
Nuclear Regulatory Commission
SALARIES AND EXPENSES

For an additional amount for “Salaries and expenses”, $31,950,000, to
remain available until expended.
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TITLE II-INCREASED PAY COSTS FOR THE FISCAL YEAR
1980

Nuclear Regulatory Commission

“Salaries and expenses”, $4,810,000.

Title III-General Provisions
(INCLUDING TRANSFER OF FUNDS)

Sec. 301. No part of any appropriation contained in this Act shall remain
available for obligation beyond the current fiscal year unless expressly so
provided herein.

Sec. 302. Except where specifically increased or decreased elsewhere in
this Act, the restrictions contained within appropriations, or provisions
affecting appropriations or other funds, available during the fiscal year
1980, limiting the amounts which may be expended for personal services,
or for purposes involving personal services, or amounts which may be
transferred between appropriations or authorizations available for or
involving such services, are hereby increased to the extent necessary to
meet increased pay costs authorized by or pursuant to law.

Sec. 303. Notwithstanding any other provision of law, the number of
career appointees in any agency paid performance awards during fiscal
year 1980 under 5 USC 5384, or any comparable personnel system
established on or after October 13, 1978, may not exceed 25 percent of
the number of Senior Executive Service or comparable personnel system
positions in any such agency.

Sec. 304. (a) Out of the total moneys appropriated for the operation of the
departments and agencies of the Federal Government for fiscal year
1980, $220,000,000 of this total appropriated for the purchase of
furniture is hereby rescinded. Excluded from this rescission are furniture
items produced by Federal Prison Industries, Inc., or by sheltered
workshops for the blind and other severely handicapped under the
auspices of Public Law 92-28: Provided, That such items are fully
justified by agency needs. The Director of the Office of Management and
Budget is directed to allocate this rescission total among the departments
and agencies of the Federal Government and report back to the House
and the Senate Committees on Appropriations within 30 days following
the date of the enactment of this Act as to the allocation made: Provided
further, That no allocation shall exceed 25 percent of said amount.

(b) With respect to the provisions of the Treasury, Postal Service and
General Government Appropriations Act, 1980, under the heading
General Services Administration, Federal Buildings Fund, Limitations on
Availability of Revenue, the aggregate amount made available for the
revenues and collections deposited into the Federal Buildings Fund
pursuant to section 210(f) of the Federal Property and Administrative
Services Act of 1949, as amended (40 USC 4901(f)), for the purposes set
forth in the provisions contained under such heading is reduced by
$15,000,000, which reduction shall apply specifically to the limitation on
rental of space under clause (4) of such provisions.

Sec. 305. All unresolved audits currently pending within agencies and
departments, for which appropriations are made under this Act, shall be
resolved not later than September 30, 1981. Any new audits, involving
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questioned costs, arising after the enactment of this Act shall be resolved
within 6 months.

Sec. 306. Each department and agency for which appropriations are made
under this Act shall take immediate action (1) to improve the collection
of overdue debts owed to the United States within the jurisdiction of that
department or agency; (2) to bill interest on delinquent debts as required
by the Federal Claims Collection Standards; and (3) to reduce amounts of
such debts written off as uncollectible.

Sec. 307. (a) Effective October 1, 1981, for application in fiscal year
1982, a department, agency, or establishment, as defined by section 2,
subchapter I, Chapter 1, Title 31, United States Code, shall submit
annually to the House and Senate Appropriations Committees, as part of
its budget justification, the estimated amount of funds requested for
consulting services; the appropriation accounts in which these funds are
located; and a brief description of the need for these services, including a
list of those major programs that require consulting services.

(b) Effective October 1, 1981, for application in fiscal year 1982, the
Inspector General of such department, agency, or establishment, or
comparable official, or if the agency has no Inspector General or
comparable official, the agency head or the agency head’s designee, shall
submit to the Congress along with the agency’s budget justification, an
evaluation of the agency’s progress to institute effective management
controls and improve the accuracy and completeness of the data provided
to the Federal Procurement Data System regarding consultant service
contractual arrangements.

¢ o %

ENERGY AND WATER DEVELOPMENT APPROPRIATION
ACT, 1980

Public Law 96—69 93 Stat. 449
September 25, 1979

Making appropriations for energy and water development for the fiscal
year ending September 30, 1980, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

That the following sums are appropriated, out of any money in the
Treasury not otherwise appropriated, for the fiscal year ending September
30, 1980, for energy and water development, and for other purposes,
namely:

Title IV-Independent Agencies
Nuclear Regulatory Commission

SALARIES AND EXPENSES

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, as amended,
including the employment of aliens; services authorized by 5 USC 3100;
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publication and dissemination of atomic information; purchase, repair,
and cleaning of uniforms; official entertainment expenses (not to exceed
$12,500); reimbursement of the General Services Administration for
security guard services; hire of passenger motor vehicles and aircraft;
$363,340,000, to remain available until expended: Provided, That from
this appropriation, transfer of sums may be made to other agencies of the
Government for the performance of the work for which this appropriation
is made, and in such cases the sums so transferred may be merged with
the appropriation to which transferred: Provided further, That moneys
received by the Commission for the cooperative nuclear safety research
programs may be retained and used for salaries and expenses associated
with those programs, notwithstanding the provisions of 31 USC 484, and
shall remain available until expended: Provided further, that 731
personnel positions shall be allocated exclusively to the Office of Nuclear
Reactor Regulation to carry out those responsibilities authorized by law.

Title V-General Provision

Sec. 501. No part of any appropriation contained in this Act shall remain
available for obligation beyond the current fiscal year unless expressly so
provided herein.

S >
APPROPRIATIONS ACT, 1979
Public Law 95-482 92 Stat. 1603
October 18, 1978

Making continuing appropriations for the fiscal year 1979, and for other
purposes.

Resolved by the Senate and House of Representatives of the United
States of America in Congress assembled,

That the following sums are appropriated out of any money in the
Treasury not otherwise appropriated, and out of applicable corporate or
other revenues, receipts, and funds, for the several departments, agencies,
corporations, and other organizational units of the Government for the
fiscal year 1979.

Sec. 101. (b) Such amounts as may be necessary, notwithstanding any
other provision of this joint resolution, for the fiscal year ending
September 30, 1979, for programs, projects, and activities to the extent
and in the manner provided for in the Energy and Water Development
Appropriation Act, 1979 (H.R. 12928) as enacted by the Congress.’

3 The NRC’s appropriation (provided for in H.R. 12928) as enacted by Congress is as

follows:
Nuclear Regulatory Commission

SALARIES AND EXPENSES-For necessary expenses of the Commission in
carrying out the purposes of the Energy Reorganization Act of 1974, as Amended,
including the employment of aliens; services authorized by 5 U.S.C. 2109;
publication and dissemination of atomic information; purchase, repair, and
cleaning of uniforms; official entertainment expenses (not to exceed $15,000);
reimbursement of the General Services Administration for security guard services;
hire of passenger motor vehicles and aircraft; $322,301,000, to remain available
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A e
SECOND SUPPLEMENTAL APPROPRIATIONS ACT, 1978
Public Law 95-355 92 Stat. 538
September 8, 1978
An Act

Making supplemental appropriations for the fiscal year ending September
30, 1978, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

That the following sums are appropriated, out of any money in the
Treasury not otherwise appropriated, to supply supplemental
appropriations (this act may be cited as the “Second Supplemental
Appropriations Act, 1978”) for the fiscal year ending September 30,
1978, and for other purposes, namely:

Title I-Independent Agencies
Nuclear Regulatory Commission
SALARIES AND EXPENSES

For an additional amount for “salaries and expenses”, $3,600,000, to
remain available until expended.

Title II-Increased Pay Costs For The Fiscal Year 1978
Nuclear Regulatory Commission
“Salaries and expenses”; $5,000,000, to remain available until expended.
Title III-General Provisions

Sec. 301. No part of any appropriation contained in this Act shall remain
available for obligation beyond the current fiscal year unless expressly so
provided herein.

Sec. 302. Except where specifically increased or decreased elsewhere in
this Act, the restrictions contained within appropriations, or provisions
affecting appropriations or other funds, available during the fiscal year
1978, limiting the amounts which may be expended for personal services,
or for purposes involving personal services, or amounts which may be

until expended: Provided, That from this appropriation, transfer of sums may be
made to other agencies of the Government for the performance of the work for
which this appropriation is made, and in such cases the sums so transferred may be
merged with the appropriation to which transferred: Provided further, That moneys
received by the Commission for the cooperative nuclear safety research programs
may be retained and used for salaries and expenses associated with those
programs, notwithstanding the provisions of § 3617 of the Revised Statutes (31
U.S.C. 484), and shall remain available until expended.
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transferred between appropriations or authorizations available for or
involving such services, are hereby increased to the extent necessary to
meet increased pay costs authorized by or pursuant to law.

¢ e %

PUBLIC WORKS FOR WATER AND POWER DEVELOPMENT
AND ENERGY RESEARCH APPROPRIATION ACT, 1978

Public Law 95-96 91 Stat. 807
August 7, 1977
An Act

Making appropriations for public works for water and power
development and energy research for the fiscal year ending
September 30, 1978, and for other purposes.

Nuclear Regulatory Commission
SALARIES AND EXPENSES

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, including the
employment of aliens; services authorized by 5 USC 3109; publication
and dissemination of atomic information; purchase, repair, and cleaning
of uniforms; official entertainment expenses (not to exceed $10,000);
reimbursement of the General Services Administration for security guard
services; hire of passenger motor vehicles and aircraft; $281,423,000, to
remain available until expended: Provided, That from this appropriation,
transfer of sums may be made to other agencies of the Government for
the performance of the work for which this appropriation is made, and in
such cases the sums so transferred may be merged with the appropriation
to which transferred: Provided further, That moneys received by the
Commission for the cooperative nuclear safety research programs may be
retained and used for salaries and expenses associated with those
programs, notwithstanding the provisions of section 3617 of the Revised
Statutes (31 USC 484), and shall remain available until expended.

Title V-General Provisions

Sec. 501. No part of any appropriation contained in this Act shall remain
available for obligation beyond the current fiscal year unless expressly so
provided herein.

This Act may be cited as the “Public Works for Water and Power
Development and Energy Research Appropriation Act, 1978.”

SRR
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SUPPLEMENTAL APPROPRIATIONS ACT, 1977

Public Law 95-26 91 Stat. 112
May 4, 1977

Making supplemental appropriations for the fiscal year ending September
30, 1977, and for other purposes.

Title II-Increased Pay Costs For The Fiscal Year 1977

For additional amounts for appropriation for the fiscal year 1977, for
increased pay costs authorized by or pursuant to law, as follows:

Nuclear Regulatory Commission
“Salaries and expenses”, $4,350,000, to remain available until expended.
$ >

PUBLIC WORKS FOR WATER AND POWER DEVELOPMENT
AND ENERGY RESEARCH APPROPRIATION ACT, 1977

Public Law 94-355 90 Stat. 889
July 12,1976
An Act

Making appropriations for public works for water and power
development and energy research, including the Corps of Engineers—
Civil, the Bureau of Reclamation, power agencies of the Department
of the Interior, the Appalachian regional development programs, the
Federal Power Commission, the Tennessee Valley Authority, the
Nuclear Regulatory Commission, the Energy Research and
Development Administration, and related independent agencies and
commissions for the fiscal year ending September 30, 1977, and for
other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

That the following sums are appropriated, out of any money in the
Treasury not otherwise appropriated, for the fiscal year ending September
30, 1977, for public works for water and power development and energy
research, including the Corps of Engineers—Civil, the Bureau of
Reclamation, power agencies of the Department of Interior, the
Appalachian regional development programs, the Federal Power
Commission, the Tennessee Valley Authority, the Nuclear Regulatory
Commission, the Energy Research and Development Administration, and
related independent agencies and commissions, and for other purposes,
namely:
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Title IV-Independent offices
Nuclear Regulatory Commission
SALARIES AND EXPENSES

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, including the
employment of aliens; services authorized by 5 USC 3109; publication
and dissemination of atomic information; purchase, repair, and cleaning
of uniforms; official entertainment expenses (not to exceed $10,000);
reimbursement of the General Services Administration for security guard
services; hire of passenger motor vehicles and aircraft; $244,430,000, to
remain available until expended: Provided, That from this appropriation,
transfer of sums may be made to other agencies of the Government for
the performance of the work for which this appropriation is made, and in
such cases the sums so transferred may be merged with the appropriation
to which transferred:  Provided further, Moneys received by the
Commission for the cooperative nuclear safety research programs may be
retained and used for salaries and expenses associated with those
programs, notwithstanding the provisions of section 3617 of the Revised
Statutes (31 USC 484), and shall remain available until expended.

¢ o %

PUBLIC WORKS FOR WATER AND POWER DEVELOPMENT
AND ENERGY RESEARCH APPROPRIATION ACT, 1976

Public Law 94-180 89 Stat. 1035
December 26, 1975
An Act

Making appropriations for public works for water and power
development and energy research, including the Corps of Engineers—
Civil, the Bureau of Reclamation, power agencies of the Department
of the Interior, the Appalachian regional development programs, the
Federal Power Commission, the Tennessee Valley Authority, the
Nuclear Regulatory Commission, the Energy Research and
Development Administration, and related independent agencies and
commissions for the fiscal year ending June 30, 1976, and the period
ending September 30, 1976, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

That the following sums are appropriated, out of any money in the
Treasury not otherwise appropriated, for the fiscal year ending June 30,
1976, and the period ending September 30, 1976, for public works for
water and power development and energy research, including the Corps
of Engineers—Civil, the Bureau of Reclamation, power agencies of the
Department of the Interior, the Appalachian regional development
programs, the Federal Power Commission, the Tennessee Valley
Authority, the Nuclear Regulatory Commission, the Energy Research and
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Development Administration, and related independent agencies and
commissions, and for other purposes, namely:

Title IV-Independent offices
Nuclear Regulatory Commission
SALARIES AND EXPENSES

For necessary expenses of the Commission in carrying out the
purposes of the Energy Reorganization Act of 1974, including the
employment of aliens; services authorized by 5 USC 3109; publication
and dissemination of atomic information; purchase, repair, and cleaning
of uniforms; official entertainment expenses (not to exceed $7,000);
reimbursement of the General Services Administration for security guard
services; hire of passenger motor vehicles and aircraft; $215,423,000;
Provided, That from this appropriation, transfers of sums may be made to
other agencies of the Government for the performance of the work for
which this appropriation is made, and in such cases the sums so
transferred may be merged with the appropriation to which transferred.

For “Salaries and expenses” in accordance with the above provisions
for the period July 1, 1976, through September 30, 1976, $51,425,000.

Title V-General Provisions

Sec. 501. No part of any appropriation contained in this Act shall remain
available for obligation beyond the current fiscal year unless expressly so
provided herein, except as provided by section 204 of Public Law 93—
554.
Sec. 502. No part of any appropriation contained in this Act shall be
available for paying to the Administrator of the General Services
Administration in excess of 90 percentum of the standard level user
charge established pursuant to section 210(j) of the Federal Property and
Administrative Services Act of 1949, as amended, for space and services.
This Act may be cited as the “Public Works for Water and Power
Development and Energy Research Appropriation Act, 1976.”

< 2
SECOND SUPPLEMENTAL APPROPRIATIONS ACT, 1975
Public Law 94-32 89 Stat. 173
June 12, 1975
An Act

Making supplemental appropriations for the fiscal year ending June 30,
1975, and for other purposes

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

That the following sums are appropriated, out of any money in the
Treasury not otherwise appropriated, to supply supplemental
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appropriations (this Act may be cited as the “Second Supplemental
Appropriations Act, 1975”) for fiscal year ending June 30, 1975, and for
the other purposes, namely:

Title I-Chapter VIII
Nuclear Regulatory Commission
SALARIES AND EXPENSES

For necessary expenses of the Nuclear Regulatory Commission as
authorized by law, including services as authorized by 5 USC 3109,
$44,400,000, to remain available until expended.

Title II-Increased Pay Costs

For additional amounts for appropriations for the fiscal year 1975, for
increased pay costs authorized by or pursuant to law, as follows:

Energy Research and Development Administration
“Operating expenses”, $5,681,000, to remain available until expended,;
Nuclear Regulatory Commission
“Salaries and expenses”, $1,540,000, to remain available until expended,;
Title III-General Provisions

Sec. 301. No part of any appropriation contained in this Act shall remain
available for obligation beyond the current fiscal year unless expressly so
provided herein.

Sec. 302. Except where specifically increased or decreased elsewhere in
this Act, the restrictions contained within appropriations, or provisions
affecting appropriations or other funds, available during the fiscal year
1975, limiting the amounts which may be expended for personal services,
or for purposes involving personal services, or amounts which may be
transferred between appropriations or authorizations available for or
involving such services, are hereby increased to the extent necessary to
meet increased pay costs authorized by or pursuant to law.

Sec. 303. No part of any appropriation, funds, or other authority
contained in this Act shall be available for paying to the Administrator of
the General Services Administration in excess of 90 percentum of the
standard level user charge established pursuant to section 210(j) of the
Federal Property and Administrative Services Act of 1949, as amended,
for space and services.

Sec. 304. No part of the funds contained in this Act may be used to force
any school or school district which is desegregated as that term is defined
in Title IV of the Civil Rights Act of 1964,Public Law 88-352, to take
any action to force the busing of students; to force on account of race,
creed, or color the abolishment of any school so desegregated; or to force
the transfer or assignment to any student attending any elementary or
secondary school so desegregated to or from a particular school over the
protest of his or her parents or parent.
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Sec. 305. (a) No part of the funds contained in this Act shall be used to
force any school or school district which is desegregated as that term is
defined in Title IV of the Civil Rights Act of 1964, Public Law 88-352,
to take any action to force the busing of students; to require the
abolishment of any school so desegregated; or to force on account of
race, creed, or color the transfer of students to or from a particular school
so desegregated as a condition precedent to obtaining Federal funds
otherwise available to any State, school district, or school.

(b) No funds appropriated in this Act may be used for the

transportation of students or teachers (or for the purchase of equipment
for such transportation) in order to overcome racial imbalance in any
school or school system, or for the transportation of students or teachers
(or for the purchase of equipment for such transportation) in order to
carry out a plan of racial desegregation of any school system.
Sec. 306. Unobligated balances of operation and maintenance
appropriations available to the Department of Defense—Military, in an
amount not to exceed $18,950,000 in fiscal year 1973 and $23,891,000 in
fiscal year 1974, shall be available to reimburse the United States Postal
Service for service rendered to the Department of Defense during those
fiscal years.
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A. NRC AUTHORIZATION ACT FOR FISCAL YEAR, 1984-1985
Public Law 98-553 98 Stat. 2825
October 30, 1984

An Act

To authorize appropriations to the Nuclear Regulatory Commission in
accordance with section 261 of the Atomic Energy Act of 1954, and
section 305 of the Energy Reorganization Act of 1974.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

Title I-Authorization of Appropriations for Fiscal Years 1984 and
1985

Sec. 101. There are hereby authorized to be appropriated to the
Nuclear Regulatory Commission in accordance with the provisions of
section 261 of the Atomic Energy Act of 1954 and section 305 of the
Energy Reorganization Act of 1974, for the fiscal years 1984 and 1985 to
remain available until expended, $466,800,000 for fiscal year 1984 and
$460,000,000 for fiscal year 1985.

Sec. 102. (a) The sums authorized to be appropriated in this Act for
fiscal years 1984 and 1985 shall be allocated as follows:

(1) not more than $91,490,000 for fiscal year 1984 and
$87,140,000 for fiscal year 1985, may be used for “Nuclear Reactor
Regulation”, of which an amount not be exceed $1,000,000 is
authorized each such fiscal year to be used to accelerate the effort in
gas—cooled thermal reactor pre—application review;

(2) not more than $70,910,000 for fiscal year 1984 and $74,770,000
for fiscal year 1985, may be used for “Inspection and Enforcement”;

(3) not more than $36,280,000 for fiscal year 1984 and $35,710,000
for fiscal year 1985, may be used for “Nuclear Material Safety and
Safeguards”;

(4) not more than $199,740,000 for fiscal year 1984 and
$193,290,000 for fiscal year 1985, may be used for “Nuclear Regulatory
Research”, of which an amount not to exceed $2,600,000 is authorized
each such fiscal year to be used to accelerate the effort in gas—cooled
thermal reactor safety research;

(5) not more than $27,520,000 for fiscal year 1984 and $27,470,000
for fiscal year 1985, may be used for “Program Technical Support”;

(6) not more than $40,860,000 for fiscal year 1984 and $41,620,000
for fiscal year 1985, may be used for “Program Direction and
Administration.”

(b) The Nuclear Regulatory Commission may use not more than 1 per
centum of the amounts authorized to be appropriated under paragraph
102(a)(4) to exercise its authority under section 31la. of the Atomic
Energy Act of 1954 (42 USC 2051(a)) to enter into grants and
cooperative agreements with universities pursuant to such paragraph.
Grants made by the Commission shall be made in accordance with the
Federal Grant and Cooperative Agreement Act of 1977 (41 USC 501 et
seq.) and other applicable law.
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(c) Any amount appropriated for a fiscal year to the Nuclear
Regulatory Commission pursuant to any paragraph of subsection 102(a)
for purposes of the program referred to in such paragraph, may be
reallocated by the Commission for use in a program referred to in any
other paragraph of such subsection, or for use in any other activity within
a program, except that the amount available from appropriations for such
fiscal year for use in any program or specified activity may not, as a
result of reallocations made under this subsection, be increased or
reduced by more than $500,000 unless—

(1) a period of thirty calendar days (excluding any day in which
either House of Congress is not in session because of an adjournment
of more than three calendar days to a day certain or an adjournment
sine die) passes after the receipt, by the Committee on Energy and
Commerce and the Committee on Interior and Insular Affairs of the
House of Representatives and the Committee on Environment and
Public Works of the Senate, of notice submitted by the Commission
containing a full and complete statement of the reallocation proposed
to be made and the facts and circumstances relied upon in support of
such proposed reallocation; or

(2) each such committee, before the expiration of such period,
transmits to the Commission a written notification that such
committee does not object to such proposed reallocation.

Sec. 103. Moneys received by the Nuclear Regulatory Commission
for the cooperative nuclear research program and the material access
authorization program may be retained and used for salaries and
expenses associated with such programs, notwithstanding the provisions
of section 3617 of the Revised Statutes (31 USC 484), and shall remain
available until expended.

Sec 104. From amounts appropriated to the Nuclear Regulatory
Commission pursuant to this Title, the Commission may transfer to other
agencies of the Federal Government sums for salaries and expenses for
the performance by such agencies of activities for which such
appropriations of the Commission are made. Any sums so transferred
may be merged with the appropriation of the agency to which such sums
are transferred.

Sec. 105. Notwithstanding any other provisions of this Act, no
authority to make payments under this Act shall be effective except to
such extent or in such amounts as are provided in advance in
appropriation Acts.

Sec 106. (a) No funds authorized to be appropriated under this Act
may be used to carry out any policy or program for the decentralization
or regionalization of any Nuclear Regulatory Commission authorities
regarding commercial nuclear power plant licensing until sixty legislative
days after the date on which the Commission submits to the Congress a
report evaluating the effect of such policy or program on nuclear reactor
safety: Provided, however, That the prohibition contained in this
subsection shall not apply to any personnel assigned to the field, or to
activities in which they were engaged, on or before September 22, 1983.
The report shall include—

(1) a detailed description of the authorities to be transferred, the
reason for such transfer, and an assessment of the effect of such
transfer on nuclear reactor safety;

(2) an analysis of all comments submitted to the Commission
regarding the effect on nuclear reactor safety which would result from
carrying out the policy or program proposed by the Commission; and
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(3) an evaluation of the results, including the advantages and
disadvantages, of the pilot program conducted under subsection (b).
(b) Notwithstanding the prohibition contained in subsection (a), the

Commission is authorized to conduct a pilot program for the purpose of
evaluating the concept of delegating authority to regional offices for
issuance of specific types of operating reactor licensing actions and for
the purpose of addressing the issues identified in paragraphs (a)(1)—(3) of
this section.

Sec. 107. (a) of the amounts authorized to be appropriated under this
Act for the fiscal years 1984 and 1985, such sums as may be necessary
are authorized to be used by the Nuclear Regulatory Commission for—

(1) the acquisition (by purchase, lease, or otherwise) and
installation of equipment to be used for the small test prototype
nuclear data link program or for any other program for the collection
and transmission to the Commission of data from licensed nuclear
reactors during abnormal conditions at such reactors; and

(2) a full and complete analysis of—

(A) the appropriate role of the Commission during abnormal
conditions at a nuclear reactor licensed by the Commission;

(B) the information which should be available to the
Commission to enable the Commission to fulfill such role and to
carry out other related functions;

(C) wvarious alternative means of assuring that such
information is available to the Commission in a timely manner;
and

(D) any changes in existing Commission authority necessary
to enhance the Commission response to abnormal conditions at a
nuclear reactor licensed by the Commission:

Provided, however, That no funds shall be available under this Act for
the acquisition and installation of any equipment for the collection and
transmission to the Commission of data from licensed nuclear reactors
during abnormal conditions at such reactors, or for the analysis of such
equipment, unless such acquisition and analysis includes, as one of the
alternatives considered, a fully automated electronic nuclear data link.
The small test prototype referred to in paragraph (1) may be used by the
Commission in carrying out the study and analysis under paragraph (2).
Such analysis shall include a cost-benefit analysis of each alternative
examined under subparagraph (C).

Sec. 108. of the amounts authorized to be appropriated under this Act,
the Nuclear Regulatory Commission may use such sums as may be
necessary, in the absence of a State or local emergency preparedness plan
which has been approved by the Federal Emergency Management
Agency, to issue an operating license (including a temporary operating
license under section 192 of the Atomic Energy Act of 1954, as
amended) for a nuclear power reactor, if it determines that there exists a
State, local, or utility plan which provides reasonable assurance that
public health and safety is not endangered by operation of the facility
concerned.

Sec 109. Notwithstanding the second sentence of section 103d. and
the second sentence of section 104d. of the Atomic Energy Act of 1954,
as amended, the Nuclear Regulatory Commission is hereby authorized to
transfer Facility Operating License numbered R—81 to a United States
entity or corporation owned or controlled by a foreign corporation if the
Commission—
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(1) finds that such transfer would not be inimical to the common
defense and security or to the health and safety of the public; and

(2) includes in such license, as transferred, such conditions as the

Commission deems necessary to ensure that such foreign corporation

cannot direct the actions of the licensee in ways that would be inimical to

the common defense and security or the health and safety of the public.
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B. NRC AUTHORIZATION ACT FOR FISCAL YEAR, 1982-1983
Public Law 97-415 96 Stat. 2067
Jan. 4, 1983
An Act

To authorize appropriations to the Nuclear Regulatory Commission in
accordance with section 261 of the Atomic Energy Act of 1954, as
amended, and section 305 of the Energy Reorganization Act of 1974, as
amended, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

Sec. 1. Authorization of Appropriations

(a) There are hereby authorized to be appropriated to the Nuclear
Regulatory Commission in accordance with the provisions of section 261
of the Atomic Energy Act of 1954 (42 USC 2017) and section 305 of the
Energy Reorganization Act of 1974 (42 USC 5875), for the fiscal years
1982 and 1983 to remain available until expended, $485,200,000 for
fiscal year 1982 and $513,100,000 for fiscal year 1983 to be allocated as
follows:

(1) Not more than $80,700,000 for fiscal year 1982 and
$77,000,000 for fiscal year 1983 may be used for “Nuclear Reactor
Regulation”, of which an amount not to exceed $1,000,000 is
authorized each such fiscal year to be used to accelerate the effort in
gas—cooled thermal reactor preapplication review, and an amount not
to exceed $6,000,000 is authorized each such fiscal year to be used
for licensing review work for a fast breeder reactor plant project. In
the event of a termination of such breeder reactor project, any unused
amount appropriated pursuant to this paragraph for licensing review
work for such project may be used only for safety technology
activities.

(2) Not more than $62,900,000 for fiscal year 1982 and
$69,850,000 for fiscal year 1983 may be used for “Inspection and
Enforcement.

(3) Not more than $42,000,000 for fiscal year 1982 and
$47,059,600 for fiscal year 1983 may be used for “Nuclear Material
Safety and Safeguards.

(4) Not more than $240,300,000 for fiscal year 1982 and
$257,195,600 for fiscal year 1983 may be used for ‘“Nuclear
Regulatory Research”, of which—

(A) an amount not to exceed $3,500,000 for fiscal year 1982
and $4,500,000 for fiscal year 1983 is authorized to be used to
accelerate the effort in gas—cooled thermal reactor safety research;

(B) an amount not to exceed $18,000,000 is authorized each
such fiscal year to be used for fast breeder reactor safety research;
and

(C) an amount not to exceed $57,000,000 is authorized for
such two fiscal year period to be used for the Loss—of—Fluid Test
Facility research program.

In the event of a termination of the fast breeder reactor plant project,
any unused amount appropriated pursuant to this paragraph for fast
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breeder reactor safety research may be used generally for “Nuclear
Regulatory Research”.

(5) Not more than $21,900,000 for fiscal year 1982 and
$20,197,800 for fiscal year 1983 may be used for “Program Technical
Support”.

(6) Not more than $37,400,000 for fiscal year 1982 and
$41,797,000 for fiscal year 1983 may be used for “Program Direction
and Administration.”

(b) The Nuclear Regulatory Commission may use not more than 1
percent of the amounts authorized to be appropriated under subsection
(a)(4) to exercise its authority under section 31a. of the Atomic Energy
Act of 1954 (42 USC 2051(a)) to enter into grants and cooperative
agreements with universities pursuant to such section. Grants made by
the Commission shall be made in accordance with the Federal Grant and
Cooperative Agreement Act of 1977 (41 USC 501 et seq.) and other
applicable law. In making such grants and entering into such cooperative
agreements, the Commission shall endeavor to provide appropriate
opportunities for universities in which the student body has historically
been predominantly comprised of minority groups.

(c) Any amount appropriated for a fiscal year to the Nuclear
Regulatory Commission pursuant to any paragraph of subsection (a) for
purposes of the program Office referred to in such paragraph, or any
activity that is within such program Office and is specified in such
paragraph, may be reallocated by the Commission for use in a program
Office, except that the amount available from appropriations for such
fiscal year for use in any program Office or specified activity may not, as
a result of reallocations made under this subsection, be increased or
reduced by more than $500,000 unless—

(1) a period of 30 calendar days (excluding any day in which
either House of Congress is not in session because of an adjournment
of more than 3 calendar days to a day certain or an adjournment sine
die) passes after the receipt, by the Committee on Energy and
Commerce and the Committee on Interior and Insular Affairs of the
House of Representatives and the Committee on Environment and
Public Works of the Senate, of notice submitted by the Commission
containing a full and complete statement of the reallocation proposed
to be made and the facts and circumstances relied upon in support of
such proposed reallocation; or

(2) each such committee, before the expiration of such period,
transmits to the Commission a written notification that such
committee does not object to such proposed reallocation.

Sec. 2. Authority to Retain Certain Amounts Received

Moneys received by the Nuclear Regulatory Commission for the
cooperative nuclear research program and the material access
authorization program may be retained and used for salaries and
expenses associated with such programs, notwithstanding the provisions
of section 3617 of the Revised Statutes (31 USC 484), and shall remain
available until expended.

Sec. 3. Authority to Transfer Certain Amounts to Other Agencies

From amounts appropriated to the Nuclear Regulatory Commission
pursuant to section 1(a), the Commission may transfer to other agencies
of the Federal Government sums for salaries and expenses for the
performance by such agencies of activities for which such appropriations
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of the Commission are made. Any sums so transferred may be merged
with the appropriation of the agency to which such sums are transferred.
Sec. 4. Limitation on Spending Authority

Notwithstanding any other provision of this Act, no authority to make
payments under this Act shall be effective except to such extent or in
such amounts as are provided in advance in appropriation Acts.
Sec. 5. Authority to Issue Licenses in Absence of Emergency
Preparedness Plans

of the amounts authorized to be appropriated under section 1, the
Nuclear Regulatory Commission may use such sums as may be
necessary, in the absence of a State or local emergency preparedness plan
which has been approved by the Federal Emergency Management
Agency, to issue an operating license (including a temporary operating
license under section 192 of the Atomic Energy Act of 1954, as amended
by section 11 of this Act) for a nuclear power reactor, if it determines that
there exists a State, local, or utility plan which provides reasonable
assurance that public health and safety is not endangered by operation of
the facility concerned.
Sec. 6. Nuclear Safety Goals

Funds authorized to be appropriated under this Act shall be used by
the Nuclear Regulatory Commission to expedite the establishment of
safety goals for nuclear reactor regulation. The development of such
safety goals, and any accompanying methodologies for the application of
such safety goals, should be expedited to the maximum extent practicable
to permit establishment of a safety goal by the Commission not later than
December 31, 1982.
Sec. 7. Loss—of-Fluid Test Facility

of the amounts authorized to be used for the Loss—of-Fluid Test
Facility in accordance with section 1(a)(4) for fiscal years 1982 and
1983, the Commission shall provide funding through contract with the
organization responsible for the Loss—of-Fluid Test operations for a
detailed technical review and analysis of research results obtained from
the Loss—of-Fluid Test Facility research program. The contract shall
provide funding for not more than twenty man—years in each of fiscal
years 1982 and 1983 to conduct the technical review and analysis.
Sec. 8. Nuclear Data Link

(a) of the amounts authorized to be appropriated under this Act for
the fiscal years 1982 and 1983, not more than $200,000 is authorized to
be used by the Nuclear Regulatory Commission for—

(1) the acquisition (by purchase, lease, or otherwise) and
installation of equipment to be used for the “small test prototype
nuclear data link” program or for any other program for the collection
and transmission to the Commission of data from licensed nuclear
reactors during abnormal conditions at such reactors; and

(2) the conduct of a full and complete study and analysis of—

(A) the appropriate role of the Commission during abnormal
conditions at a nuclear reactor licensed by the Commission;

(B) the information which should be available to the
Commission to enable the Commission to fulfill such role and to
carry out other related functions;

(C) wvarious alternative means of assuring that such
information is available to the Commission in a timely manner;
and
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(D) any changes in existing Commission authority necessary

to enhance the Commission response to abnormal conditions at a

nuclear reactor licensed by the Commission.

The small test prototype referred to in paragraph (1) may be used by
the Commission in carrying out the study and analysis under paragraph
(2). Such analysis shall include a cost-benefit analysis of each alternative
examined under subparagraph (C).

(b)(1) Upon completion of the study and analysis required under
subsection (a)(2), the Commission shall submit to Congress a detailed
report setting forth the results of such study and analysis.

(2) The Commission may not take any action with respect to any
alternative described in subsection (a)(2)(C), unless a period of 60
calendar days (excluding any day in which either House of Congress
is not in session because of an adjournment of more than 3 calendar
days to a day certain or an adjournment sine die) passes after the
receipt, by the Committee on Energy and Commerce and the
Committee on Interior and Insular Affairs of the House of
Representatives and the Committee on Environment and Public
Works of the Senate, of notice submitted by the Commission
containing a full and complete statement of the action proposed to be
taken and the facts and circumstances relied upon in support of such
proposed action.

Sec. 9. Interim Consolidation of Offices

(a) of the amounts authorized to be appropriated pursuant to
paragraph 6 of section 1(a), such sums as may be necessary shall be
available for interim consolidation of Nuclear Regulatory Commission
headquarters staff offices.

(b) No amount authorized to be appropriated under this Act may be
used, in connection with the interim consolidation of Nuclear Regulatory
Commission offices, to relocate the offices of members of the
Commission outside the District of Columbia.

Sec. 10. Three Mile Island

(a) No part of the funds authorized to be appropriated under this Act
may be used to provide assistance to the General Public Utilities
Corporation for purposes of the decontamination, cleanup, repair, or
rehabilitation of facilities at Three Mile Island Unit 2.

(b) The prohibition contained in subsection (a) shall not relate to the
responsibilities of the Nuclear Regulatory Commission for monitoring or
inspection of the decontamination, cleanup, repair, or rehabilitation
activities at Three Mile Island and such prohibition shall not apply to —
the use of funds by the Nuclear Regulatory Commission to carry out
regulatory functions of the Commission under the Atomic Energy Act of
1954 with respect to the facilities at Three Mile Island.

(c) The Nuclear Regulatory Commission shall include in its annual
report to the Congress under section 307(c) of the Energy Reorganization
Act of 1974 (42 USC 5877(c)) as a separate chapter a description of the
collaborative efforts undertaken, or proposed to be undertaken, by the
Commission and the Department of Energy with respect to the
decontamination, cleanup, repair, or rehabilitation of facilities at Three
Mile Island Unit 2.

(d) No funds authorized to be appropriated under this Act may be
used by the Commission to approve any willful release of “accident—
generated water”, as defined by the Commission in NUREG-0683
(“Final Programmatic Environmental Impact Statement” pg.1-23), from
Three Mile Island Unit 2 into the Susquehanna River or its watershed.
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Sec. 11. Temporary Operating Licenses
Section 192 of the Atomic Energy Act of 1954 (42 USC 2242) is
amended to read as follows:

Sec. 192. TEMPORARY OPERATING LICENSE.—

a. In any proceeding upon an application for an operating license for a
utilization facility required to be licensed under section 103 or 104 b. of
this Act, in which a hearing is otherwise required pursuant to section
189a., the applicant may petition the Commission for a temporary
operating license for such facility authorizing fuel loading, testing, and
operation at a specific power level to be determined by the Commission,
pending final action by the Commission on the application. The initial
petition for a temporary operating license for each such facility, and any
temporary operating license issued for such facility based upon the initial
petition, shall be limited to power levels not to exceed 5 percent of rated
full thermal power. Following issuance by the Commission of the
temporary operating license for each such facility, the licensee may file
petitions with the Commission to amend the license to allow facility
operation in staged increases at specific power levels, to be determined
by the Commission, exceeding 5 percent of rated full thermal power. The
initial petition for a temporary operating license for each such facility
may be filed at any time after the filing of: (1) the report of the Advisory
Committee on Reactor Safeguards required by section 192b.; (2) the
filing of the initial Safety Evaluation Report by the Nuclear Regulatory
Commission staff and the Nuclear Regulatory Commission staff's first
supplement to the report prepared in response to the report of the
Advisory Committee on Reactor Safeguards for the facility; (3) the
Nuclear Regulatory Commission staff's final detailed statement on the
environmental impact of the facility prepared pursuant to section
102(2)(C) of the National Environmental Policy Act of 1969 (42 USC
4332(2)(C)); and (4) a State, local, or utility emergency preparedness
plan for the facility. Petitions for the issuance of a license, or for an
amendment to such a license allowing operation at a specific power level
greater than that authorized in the initial temporary operating license,
shall be accompanied by an affidavit or affidavits setting forth the
specific facts upon which the petitioner relies to justify issuance of the
temporary operating license or the amendment thereto. The Commission
shall publish notice of each such petition in the Federal Register and in
such trade or news publications as the Commission deems appropriate to
give reasonable notice to persons who might have a potential interest in
the grant of such temporary operating license or amendment thereto. Any
person may file affidavits or statements in support of, or in opposition to,
the petition within thirty days after the publication of such notice in the
Federal Register.

b. With respect to any petition filed pursuant to subsection a. of this
section, the Commission may issue a temporary operating license, or
amend the license to authorize temporary operation at each specific
power level greater than that authorized in the initial temporary operating
license, as determined by the Commission, upon finding that—

(1) in all respects other than the conduct or completion of any
required hearing, the requirements of law are met;

(2) in accordance with such requirements, there is reasonable
assurance that operation of the facility during the period of the
temporary operating license in accordance with its terms and
conditions will provide adequate protection to the public health and
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safety and the environment during the period of temporary operation;
and
(3) denial of such temporary operating license will result in delay
between the date on which construction of the facility is sufficiently
completed, in the judgment of the Commission, to permit issuance of
the temporary operating license, and the date when such facility
would otherwise receive a final operating license pursuant to this Act.
The temporary operating license shall become effective upon issuance
and shall contain such terms and conditions as the Commission may
deem necessary, including the duration of the license and any provision
for the extension thereof. Any final order authorizing the issuance or
amendment of any temporary operating license pursuant to this section
shall recite with specificity the facts and reasons justifying the findings
under this subsection, and shall be transmitted upon such issuance to the
Committees on Interior and Insular Affairs and Energy and commerce of
the House of Representatives and the Committee on Environment and
Public Works of the Senate. The final order of the Commission with
respect to the issuance or amendment of a temporary operating license
shall be subject to judicial review pursuant to Chapter 158 of Title 28,
United States Code. The requirements of section 189a. of this Act with
respect to the issuance or amendment of facility licenses shall not apply
to the issuance or amendment of a temporary operating license under this
section.

c. Any hearing on the application for the final operating license for a
facility required pursuant to section 189a. shall be concluded as promptly
as practicable. The Commission shall suspend the temporary operating
license if it finds that the applicant is not prosecuting the application for
the final operating license with due diligence. Issuance of a temporary
operating license under subsection b. of this section shall be without
prejudice to the right of any party to raise any issue in a hearing required
pursuant to section 189a.; and failure to assert any ground for denial or
limitation of a temporary operating license shall not bar the assertion of
such ground in connection with the issuance of a subsequent final
operating license. Any party to a hearing required pursuant to section
189a. on the final operating license for a facility for which a temporary
operating license has been issued under subsection b., and any member of
the Atomic Safety and Licensing Board conducting such hearing, shall
promptly notify the Commission of any information indicating that the
terms and conditions of the temporary operating license are not being
met, or that such terms and conditions are not sufficient to comply with
the provisions of paragraph (2) of subsection b.

d. The Commission is authorized and directed to adopt such
administrative remedies as the Commission deems appropriate to
minimize the need for issuance of temporary operating licenses pursuant
to this section.

e. The authority to issue new temporary operating licenses under this
section shall expire on December 31, 1983.

Sec. 12. Operating License Amendment Hearings

(a) Section 189a. of the Atomic Energy Act of 1954 (42 USC

2239(a)) is amended—
(1) by inserting “(1)” after the subsection designation; and
(2) by adding at the end thereof the following new paragraph:
(2)(A) The Commission may issue and make immediately

effective any amendment to an operating license, upon a

determination by the Commission that such amendment involves no
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significant hazards consideration, notwithstanding the pendency
before the Commission of a request for a hearing from any person.
Such amendment may be issued and made immediately effective in
advance of the holding and completion of any required hearing. In
determining under this section whether such amendment involves no
significant hazards consideration, the Commission shall consult with
the State in which the facility involved is located. In all other respects
such amendment shall meet the requirements of this Act.

(B) The Commission shall periodically (but not less frequently
than once every thirty days) publish notice of any amendments
issued, or proposed to be issued, as provided in subparagraph (A).
Each such notice shall include all amendments issued, or
proposed to be issued, since the date of publication of the last
such periodic notice. Such notice shall, with respect to each
amendment or proposed amendment (i) identify the facility
involved; and (ii) provide a brief description of such amendment.
Nothing in this subsection shall be construed to delay the effective
date of any amendment.

(C) The Commission shall, during the ninety—day period
following the effective date of this paragraph, promulgate
regulations establishing (i) standards for determining whether any
amendment to an operating license involves no significant hazards
consideration; (ii) criteria for providing or, in emergency
situations, dispensing with prior notice and reasonable
opportunity for public comment on any such determination, which
criteria shall take into account the exigency of the need for the
amendment involved; and (iii) procedures for consultation on any
such determination with the State in which the facility involved is
located.

(b) The authority of the Nuclear Regulatory Commission, under the
provisions of the amendment made by subsection (a), to issue and to
make immediately effective any amendment to an operating license shall
take effect upon the promulgation by the Commission of the regulations
required in such provisions.

Sec. 13. Quality Assurance

(a) The Nuclear Regulatory Commission is authorized and directed to
implement and accelerate the resident inspector program so as to assure
the assignment of at least one resident inspector by the end of fiscal year
1982 at each site at which a commercial nuclear power plant is under
construction and construction is more than 15 percent complete. At each
such site at which construction is not more than 15 percent complete, the
Commission shall provide that such inspection personnel as the
Commission deems appropriate shall be physically present at the site at
such times following issuance of the construction permit as may be
necessary in the judgment of the Commission.

(b) The Commission shall conduct a study of existing and alternative
programs for improving quality assurance and quality control in the
construction of commercial nuclear powerplants. In conducting the study,
the Commission shall obtain the comments of the public, licensees of
nuclear powerplants, the Advisory Committee on Reactor Safeguards,
and organizations comprised of professionals having expertise in
appropriate fields. The study shall include an analysis of the following:

(1) providing a basis for quality assurance and quality control,
inspection, and enforcement actions through the adoption of an
approach which is more prescriptive than that currently in practice for
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defining principal architectural and engineering criteria for the

construction of commercial nuclear powerplants;

(2) conditioning the issuance of construction permits for
commercial nuclear powerplants on a demonstration by the licensee
that the licensee is capable of independently managing the effective
performance of all quality assurance and quality control
responsibilities for the power plant;

(3) evaluations, inspections, or audits of commercial nuclear
power plant construction by organizations comprised of professionals
having expertise in appropriate fields which evaluations, inspections,
or audits are more effective than those under current practice;

(4) improvement of the Commission's organization, methods, and
programs for quality assurance development, review, and inspection;
and

(5) conditioning the issuance of construction permits for
commercial nuclear power plants on the permittee entering into
contracts or other arrangements with an independent inspector to
audit the quality assurance program to verify quality assurance
performance.

For purposes of paragraph (5), the term “independent inspector” means a
person or other entity having no responsibility for the design or
construction of the plant involved. The study shall also include an
analysis of quality assurance and quality control programs at
representative sites at which such programs are operating satisfactorily
and an assessment of the reasons therefor.

(c) For purposes of—

(1) determining the best means of assuring that commercial
nuclear powerplants are constructed in accordance with the applicable
safety requirements in effect pursuant to the Atomic Energy Act of
1954; and

(2) assessing the feasibility and benefits of the various means
listed in subsection (b);

the Commission shall undertake a pilot program to review and evaluate
programs that include one or more of the alternative concepts identified
in subsection (b) for the purposes of assessing the feasibility and benefits
of their implementation. The pilot program shall include programs that
use independent inspectors for auditing quality assurance responsibilities
of the licensee for the construction of commercial nuclear powerplants,
as described in paragraph (5) of subsection (b). The pilot program shall
include at least three sites at which commercial nuclear powerplants are
under construction. The Commission shall select at least one site at
which quality assurance and quality control programs have operated
satisfactorily, and at least two sites with remedial programs underway at
which major construction, quality assurance, or quality control
deficiencies (or any combination thereof) have been identified in the past.
The Commission may require any changes in existing quality assurance
and quality control organizations and relationships that may be necessary
at the selected sites to implement the pilot program.

(d) Not later than fifteen months after the date of the enactment of
this Act, the Commission shall complete the study required under
subsection (b) and submit to the United States Senate and House of
representatives a report setting forth the results of the study. The report
shall include a brief summary of the information received from the public
and from other persons referred to in subsection (b) and a statement of
the Commission's response to the significant comments received. The
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report shall also set forth in analysis of the results of the pilot program
required under subsection (c). The report shall be accompanied by the
recommendations of the Commission, including any legislative
recommendations, and a description of any administrative actions that the
Commission has undertaken or intends to undertake, for improving
quality assurance and quality control programs that are applicable during
the construction of nuclear power plants.

Sec. 14. Limitation on Use of Special Nuclear Material

Section 57 of the Atomic Energy Act of 1954 (42 USC 2077) is
amended by adding at the end thereof the following new subsection:

e. Special nuclear material, as defined in section 11, produced in
facilities licensed under section 103 or 104 may not be transferred,
reprocessed, used, or otherwise made available by any instrumentality of
the United States or any other person for nuclear explosive purposes.

Sec. 15. Resident Inspectors

of the amounts authorized to be appropriated under section 1, the
Nuclear Regulatory Commission shall use such sums as may be
necessary to conduct a study of the financial hardships incurred by
resident inspectors as a result of (1) regulations of the Commission
requiring resident inspectors to relocate periodically from one duty
station to another; and (2) the requirements of the Commission respecting
the domicile of resident inspectors and respecting travel between their
domicile and duty station in such manner as to avoid the appearance of a
conflict of interest. Not later than 90 days after the date of the enactment
of this Act, the Commission shall submit to the Congress a report setting
forth the findings of the Commission as a result of such study, together
with a legislative proposal (including any supporting data or information)
relating to any assistance for resident inspectors determined by the
Commission to be appropriate.

Sec. 16. Sabotage of Nuclear Facilities or Fuel

Section 236 of the Atomic Energy Act of 1954 (42 USC 2284) is
amended to read as follows:

Sec. 236. SABOTAGE OF NUCLEAR FACILITIES OR FUEL.—

a. Any person who intentionally and willfully destroys or causes
physical damage to, or who intentionally and willfully attempts to
destroy or cause physical damage to—

(1) any production facility or utilization facility licensed under
this Act;

(2) any nuclear waste storage facility licensed under this Act; or

(3) any nuclear fuel for such a utilization facility, or any spent
nuclear fuel from such a facility;

shall be fined not more than $10,000 or imprisoned for not more than
ten years, or both.

b. Any person who intentionally and willfully causes or attempts to
cause an interruption of normal operation of any such facility through the
unauthorized use of or tampering with the machinery, components, or
controls of any such facility, shall be fined not more than $10,000 or
imprisoned for not more than ten years, or both.

Sec. 17. Department of Energy Information

(a) Section 148a.(1) of the Atomic Energy Act of 1954 (42 USC
2168(a)(1)) is amended by inserting after “'Secretary')” the following: “,
with respect to atomic energy defense programs,”

(b) Section 148 of the Atomic Energy Act of 1954 (42 USC 2168) is
amended by adding at the end thereof the following new subsections:
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d. Any determination by the Secretary concerning the applicability of
this section shall be subject to judicial review pursuant to section
552(a)(4)(B) of Title 5, United States Code.

e. The Secretary shall prepare on a quarterly basis a report to be made
available upon the request of any interested person, detailing the
Secretary's application during that period of each regulation or order
prescribed or issued under this section. In particular, such report shall—

(1) identify any information protected from disclosure pursuant to
such regulation or order;

(2) specifically state the Secretary's justification for determining
that unauthorized dissemination of the information protected from
disclosure under such regulation or order could reasonably be
expected to have a significant adverse effect on the health and safety
of the public or the common defense and security by significantly
increasing the likelihood of illegal production of nuclear weapons, or
theft, diversion, or sabotage of nuclear materials, equipment, or
facilities, as specified under subsection a.; and

(3) provide justification that the Secretary has applied such
regulation or order so as to protect from disclosure only the minimum
amount of information necessary to protect the health and safety of
the public or the common defense and security.

Sec. 18. Standards and Requirements Under Section 275

(a) Section 275 of the Atomic Energy Act of 1954 is amended—

(1) by striking in subsection a. “one year after the date of
enactment of this section” and substituting “October 1, 1982” and by
adding the following at the end thereof:

“After October 1, 1982, if the Administrator has not promulgated

standards in final form under this subsection, any action of the

Secretary of Energy under Title I of the Uranium Mill tailings

Radiation Control Act of 1978 which is required to comply with, or

be taken in accordance with, the standards proposed by the

Administrator under this subsection until such time as the

Administrator promulgates such standards in final form.;

(2) by striking in subsection b. (1) “eighteen months after the
enactment of this section, the Administrator shall, by rule,
promulgate” and inserting in lieu thereof the following: October 31,
1982, the Administrator shall, by rule, propose, and within 11 months
thereafter promulgate in final form,;

(3) by adding the following at the end of subsection b.(1): “If the
Administrator fails to promulgate standards in final form under this
subsection by October 1, 1983, the authority of the Administrator to
promulgate such standards shall terminate, and the Commission may
take actions under this Act without regard to any provision of this Act
requiring such actions to comply with, or be taken in accordance with,
standards promulgated by the Administrator. In any such case, the
Commission shall promulgate, and from time to time revise, any such
standards of general application which the Commission deems
necessary to carry out its responsibilities in the conduct of its
licensing activities under this Act. Requirements established by the
Commission under this Act with respect to byproduct material as
defined in section 1le.(2) shall conform to such standards. Any
requirements adopted by the Commission respecting such byproduct
material before promulgation by the Commission of such standards
shall b amended as the Commission deems necessary to conform to
such standards in the same manner as provided in subsection f.(3).
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Nothing in this subsection shall be construed to prohibit or suspend
the implementation or enforcement by the Commission of any
requirement of the Commission respecting byproduct material as
defined in section 11e.(2) pending promulgation by the Commission
of any such standard of general application.;

(4) by adding the following new subsection at the end thereof:

f. (1) Prior to January 1, 1983, the Commission shall not implement
or enforce the provisions of the Uranium Mill Licensing Requirements
published as final rules at 45 Federal Register 65521 to 65538 on
October 3, 1980 (hereinafter referred to as the “October 3 regulations™).
After December 31, 1982, the Commission is authorized to implement
and enforce the provisions of such October 3 regulations (and any
subsequent modifications or additions to such regulations which may be
adopted by the Commission), except as otherwise provided in paragraphs
(2) and (3) of this subsection.

(2) Following the proposal by the Administrator of standards
under subsection b., the Commission shall review the October 3
regulations, and, not later than 90 days after the date of such proposal,
suspend implementation and enforcement of any provision of such
regulations which the Commission determines after notice and
opportunity for public comment to require a major action or major
commitment by licensees which would be unnecessary if—

(A) the standards proposed by the Administrator are
promulgated in final form without modification, and

(B) the Commission's requirements are modified to conform to
such standards.

Such suspension shall terminate on the earlier of April 1, 1984 or the

date on which the Commission amends the October 3 regulations to

conform to final standards promulgated by the Administrator under
subsection b. During the period of such suspension, the Commission
shall continue to regulate byproduct material (as defined in section
11e.(2)) under this Act on a licensee-by-licensee basis as the

Commission deems necessary to protect public health, safety, and the

environment.

(3) Not later than 6 months after the date on which the
Administrator promulgates final standards pursuant to subsection b.
of this section, the Commission shall, after notice and opportunity for
public comment, amend the October 3 regulations, and adopt such
modifications, as the Commission deems necessary to conform to
such final standards of the Administrator.

(4) Nothing in this subsection may be construed as affecting the
authority or responsibility of the Commission under section 84 to
promulgate regulations to protect the public health and safety and the
environment.

(b)(1) Section 108(a) of the Uranium Mill Tailings Radiation Control
Act of 1978 is amended by adding the following new paragraph at the
end thereof:

(3) Notwithstanding paragraphs (1) and (2) of this subsection,
after October 31, 1982, if the Administrator has not promulgated
standards under section 275 a. of the Atomic Energy Act of 1954 in
final form by such date, remedial action taken by the Secretary under
this Title shall comply with the standards proposed by the
Administrator under such section 275 a. until such time as the
Administrator promulgates the standards in final form.
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(2) The second sentence of section 108(a)(2) of the Uranium Mill
tailings Radiation Control Act of 1978 is repealed.
Sec. 19. Agreement States

(a) Section 2740. of the Atomic Energy Act of 1954 is amended by
adding the following at the end thereof: “In adopting requirements
pursuant to paragraph (2) of this subsection with respect to sites at which
ores are processed primarily for their source material content or which
are used for the disposal of byproduct material as defined in section
11e.(2), the State may adopt alternatives (including, where appropriate,
site—specific alternatives) to the requirements adopted and enforced by
the Commission for the same purpose if, after notice and opportunity for
public hearing, the Commission determines that such alternatives will
achieve a level of stabilization and containment of the sites concerned,
and a level of protection for public health, safety, and the environment
from radiological and nonradiological hazards associated with such sites,
which is equivalent to, to the extent practicable, or more stringent than
the level which would be achieved by standards and requirements
adopted and enforced by the Commission for the same purpose and any
final standards promulgated by the Administrator of the Environmental
Protection Agency in accordance with section 275. Such alternative State
requirements may take into account local or regional conditions,
including geology, topography, hydrology and meteorology.

(b) Section 204(h)(3) of the Uranium Mill Tailings Radiation Control
Act of 1978 is amended by inserting the following before the period at
the end thereof: Provided, however, That, in the case of a State which has
exercised any authority under State law pursuant to an agreement entered
into under section 274 of the Atomic Energy Act of 1954, the State
authority over such byproduct material may be terminated, and the
Commission authority over such material may be exercised, only after
compliance by the Commission with the same procedures as are
applicable in the case of termination of agreements under section 274;j. of
the Atomic Energy Act of 1954.

Sec. 20. Amendment to Section 84

Section 84 of the Atomic Energy Act of 1954 is amended by adding
the following at the end thereof:

c. In the case of sites at which ores are processed primarily for their
source material content or which are used for the disposal of byproduct
material as defined in section 11e.(2), a licensee may propose alternatives
to specific requirements adopted and enforced by the Commission under
this Act. Such alternative proposals may take into account local or
regional conditions, including geology, topography, hydrology and
meteorology. The Commission may treat such alternatives as satisfying
Commission requirements if the Commission determines that such
alternatives will achieve a level of stabilization and containment of the
sites concerned, and a level of protection for public health, safety, and the
environment from radiological and nonradiological hazards associated
with such sites, which is equivalent to, to the extent practicable, or more
stringent than the level which would be achieved by standards and
requirements adopted and enforced by the Commission for the same
purpose and any final standards promulgated by the Administrator of the
Environmental Protection Agency in accordance with section 275.

Sec. 21. Edgemont

Section 102(e) of the Uranium Mill Tailings Radiation Control Act of

1978 is amended by adding the following at the end thereof:
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(3) the Secretary shall designate as a processing site within the
meaning of section 101(6) any real property, or improvements
thereon, in Edgemont, South Dakota, that—

(A) is in the vicinity of the Tennessee Valley Authority
uranium mill site at Edgemont (but not including such site), and
(B) is determined by the Secretary to be contaminated with
residual radioactive materials.
In making the designation under this paragraph, the Secretary shall
consult with the Administrator, the Commission and the State of South
Dakota. The provisions of this Title shall apply to the site so designated
in the same manner and to the same extent as to the sites designated
under subsection (a) except that, in applying such provisions to such site,
any reference in this Title to the date of the enactment of this Act shall be
treated as a reference to the date of the enactment of this paragraph and
in determining the State share under section 107 of the costs of remedial
action, there shall be credited to the State, expenditures made by the State
prior to the date of the enactment of this paragraph which the Secretary
determines would have been made by the State or the United States in
carrying out the requirements of this Title.
Sec. 22. Additional Amendments to Sections 84 and 275
(a) Section 84a.(1) of the Atomic Energy Act of 1954 is amended by
inserting before the comma at the end thereof the following: «, taking
into account the risk to the public health, safety, and the environment,
with due consideration of the economic costs and such other factors as
the Commission determines to be appropriate,”.
(b) Section 275 of the Atomic Energy Act of 1954 is amended—
(1) in subsection a., by inserting after the second sentence thereof
the following new sentence: “In establishing such standards, the
Administrator shall consider the risk to the public health, safety, and
the environment, the environmental and economic costs of applying
such standards, and such other factors as the Administrator
determines to be appropriate.”; and
(2) by adding at the end of subsection b. (1) the following new
sentence: “In establishing such standards, the Administrator shall
consider the risk to the public health, safety, and the environment, the
environmental and economic costs of applying such standards, and
such other factors as the Administrator determines to be appropriate.”
Sec. 23. Uranium Supply

(a)(1) Not later than 12 months after the date of enactment of this
section, the President shall prepare and submit to the Congress a
comprehensive review of the status of the domestic uranium mining and
milling industry. This review shall be made available to the appropriate
committees of the United States Senate and the House of
Representatives.

(2) The Comprehensive review prepared for submission under
paragraph (1) shall include—

(A) projections of uranium requirements and inventories of
domestic utilities;

(B) present and future projected uranium production by the
domestic mining and milling industry;

(C) the present and future probable penetration of the domestic
market by foreign imports;

(D) the size of domestic and foreign ore reserves;

(E) present and projected domestic uranium exploration
expenditures and plans;
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(F) present and projected employment and capital investment
in the uranium industry;

(G) an estimate of the level of domestic uranium production
necessary to ensure the viable existence of a domestic uranium
industry and protection of national security interests'

(H) an estimate of the percentage of domestic uranium
demand which must be met by domestic uranium production
through the year 2000 in order to ensure the level of domestic
production estimated to be necessary under subparagraph (G);

(I) a projection of domestic uranium production and uranium
price levels which will be in effect both under current policy and
in the event that foreign import restrictions were enacted by
Congress in order to guarantee domestic production at the level
estimated to be necessary under subparagraph (G);

(J) the anticipated effect of spent nuclear fuel reprocessing on
the demand for uranium; and

(K) other information relevant to the consideration of
restrictions on the importation of source material and special
nuclear material from foreign sources.

(b)(1) Chapter 14 of the Atomic Energy Act of 1954 is amended by
adding the following new section at the end thereof:

Sec. 170B. Uranium Supply

a. The Secretary of Energy shall monitor and for the years 1983 to
1992 report annually to the Congress and to the President a determination
of the viability of the domestic uranium mining and milling industry and
shall establish by rule, after public notice and in accordance with the
requirements of section181 of this Act, within 9 months of enactment of
this section, specific criteria which shall be assessed in the annual reports
on the domestic uranium industry’s viability. The Secretary of Energy is
authorized to issue regulations providing for the collection of such
information as the Secretary of Energy deems necessary to carry out the
monitoring and reporting requirements of this section.

b. Upon a satisfactory showing to the Secretary of Energy by any
person that any information, or portion thereof obtained under this
section, would, if made public, divulge proprietary information of such
person, the Secretary shall not disclose such information and disclosure
thereof shall be punishable under section 1905 of Title 18, United States
Code.

c¢. The criteria referred to in subsection a. shall also include, but not
be limited to—

(1) an assessment of whether executed contracts or options for
source material or special nuclear material will result in greater than
37" 2 percent of actual or projected domestic uranium requirements
for any two—consecutive—year period being supplied by source
material or special nuclear material from foreign sources;

(2) projections of uranium requirements and inventories of
domestic utilities for a 10 year period;

(3) present and probable future use of the domestic market by
foreign imports;

(4) whether domestic economic reserves can supply all future
needs for a future 10 year period;

(5) present and projected domestic uranium exploration
expenditures and plans;

(6) present and projected employment and capital investment in
the uranium industry;
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(7) the level of domestic uranium production capacity sufficient to
meet projected domestic nuclear power needs for a 10 year period,;
and

(8) a projection of domestic uranium production and uranium
price levels which will be in effect under various assumptions with
respect to imports.

d. The Secretary of Energy, at any time, may determine on the basis
of the monitoring and annual reports required under this section that
source material or special nuclear material from foreign sources is being
imported in such increased quantities as to be a substantial cause of
serious injury, or threat thereof, to the United States uranium mining and
milling industry. Based on that determination, the United States Trade
Representative shall request that the United States International Trade
Commission initiate an investigation under section 201 of the Trade Act
of 1974 (19 USC 2251).

e. (1) If, during the period 1982 to 1992, the Secretary of Energy
determines that executed contracts or options for source material or
special nuclear material from foreign sources for use in utilization
facilities within or under the jurisdiction of the United States represent
greater than 37-1/2 percent of actual or projected domestic uranium
requirements for any two—consecutive—year period, or if the Secretary of
Energy shall request the Secretary of Commerce to initiate under section
232 of the Trade Expansion Act of 1962 (19 USC 1862) an investigation
to determine the effects on the national security of imports of source
material and special nuclear material. The Secretary of Energy shall
cooperate fully with the Secretary of Commerce in carrying out such an
investigation and shall make available to the Secretary of Commerce he
findings that lead to this request an such other information that will assist
the Secretary of Commerce in the conduct of the investigation.

(2) The Secretary of Commerce shall, in the conduct of any
investigation requested by the Secretary of Energy pursuant to this
section, take into account any information made available by the
Secretary of Energy, including information regarding the impact on
national security of projected or executed contracts or options for
source material or special nuclear material from foreign sources or
whether domestic production capacity is sufficient to supply
projected national security requirements.

(3) No sooner than 3 years following completion of any investigation
by the Secretary of Commerce under paragraph (1), if no
recommendation has been made pursuant to such study for trade
adjustments to assist or protect domestic uranium production, the
Secretary of Energy may initiate a request for another such investigation
by the Secretary of Commerce.
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C.NRC AUTHORIZATION ACT FOR FISCAL YEAR 1980
Public Law 96-295 94 Stat. 780
June 30, 1980
An Act

To authorize appropriations to the Nuclear Regulatory Commission in
accordance with section 261 of the Atomic Energy Act of 1954, as
amended, and section 305 of the Energy Reorganization Act of 1974,
as amended, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

Title I-Authorization of Appropriations for Fiscal Year 1980

Sec. 101. (a) There is hereby authorized to be appropriated to the
Nuclear Regulatory Commission in accordance with the provisions of
section 261 of the Atomic Energy Act of 1954 (42 USC 2017) and
section 305 of the Energy Reorganization Act of 1974 (42 USC 5875),
for the fiscal year 1980, the sum of $426,821,000, to remain available
until expended. of such total amount authorized to be appropriated:

(1) not more than $66,510,000, may be used for “Nuclear Reactor
Regulation”, of which an amount not to exceed $1,000,000 is
authorized to accelerate the effort in gas—cooled thermal reactor
preapplication review;

(2) not more than $42,440,000, may be used for “Inspection and
Enforcement”; of the total amount appropriated for this purpose
$4,684,000 shall be available for support for 146 additional inspectors
for the Resident Inspector program;

(3) not more than $15,953,000, may be used for “Standards
Development”;

(4) not more than $32,380,000, may be used for “Nuclear Material
Safety and Safeguards”; of the total amount appropriated for this
purpose—

(A) not less than $60,000 shall be available only for the
employment by the Commission of two qualified individuals to be
assigned by the Commission for implementation of the United
States International Atomic Energy Agency Safeguards Treaty,
following ratification of such treaty by the United States Senate;

(B) not less than $180,000 and six additional positions shall be
included in the Division of Safeguards for the regulatory
improvements of material control and accounting safeguards and
the development of improved regulatory requirements for
safeguarding the transportation of spent fuel; and

(C) not less than $9,675,000 shall be available for Nuclear
Waste Disposal and Management activities, including support for
five additional positions in the Division of Waste Management for
implementation of the Uranium Mill Tailings Radiation Control
Act of 1978 (Public Law 95-604; 42 USC 7901 and following);
(5) not more than $213,005,000, may be used for “Nuclear

Regulatory Research”, of which—
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(A) an amount not to exceed $3,700,000 shall be available to
accelerate the effort in gas—cooled thermal reactor safety research;
(B) an amount not to exceed $4,400,000 shall be available for
implementation of the Improved Safety Systems Research plan
required by section 205(f) of the Energy Reorganization Act of

1974.

(C) an amount not to exceed $6,700,000 shall be available for

Nuclear Waste Research activities;

(6) not more than $18,125,000, may be used for “Program
Technical Support”; of the total amount appropriated for this purpose,
$4,238,000 shall be available to the Office of State Programs,
including support for eight additional positions for training and
assistance to State and local governments in radiological emergency
response planning and operations and for review of State plans; and

(7) not more than $38,408,000 may be used for “Program
Direction and Administration”; of the total amount appropriated for
this purpose, $400,000 shall be available for support of eight
additional positions in the Division of contracts, Office of
Administration.

(b) No amount appropriated to the Nuclear Regulatory Commission
pursuant to subsection (a) may be used for any purpose in excess of the
amount expressly authorized to be appropriated therefore by paragraphs
(1) through (7) of such subsection if such excess amount is greater than
$500,000, nor may the amount available from any appropriation for any
purpose specified in such paragraphs be reduced by more than $500,000,
unless—

(1) a period of 45 calendar days (not including any day in which
either House of Congress is not in session because of an adjournment
of more than 3 calendar days to a day certain or an adjournment sine
die) has passed after the receipt by the Committee on Interstate and
Foreign Commerce and the Committee on Interior and Insular Affairs
of the House of representatives and the Committee on Environment
and Public works of the Senate of notice given by the Commission
containing a full and complete statement of the action proposed to be
taken and the facts and circumstances relied upon in support of such
proposed action, or

(2) each such Committee has, before the expiration of such
period, transmitted to the Commission a written notification that there
is no objection to the proposed action.

(c) No amount authorized to appropriated by this Act may be used by
the Nuclear Regulatory Commission to enter into any contract providing
funds in excess of $50,000 encompassing research, study, or technical
assistance on domestic safeguards matters except as directed by the
Commission, by majority vote, following receipt by the Commission of a
recommendation from the Executive Director for Operations supporting
the need for such contract.

(d) No amount authorized to be appropriated by this Act may be used
by the Nuclear Regulatory Commission to—

(1) place any new work or substantial modification to existing
work with another Federal agency, or

(2) contract for research services or modify such contract in an
amount greater than $500,000 unless such placement of work,
contract or modification is approved by a Senior Contract Review
Board, to be appointed by the Commission within sixty days of the
date of enactment of this Act. Such Board shall be accountable to and
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under the direction of the Commission. If the amount of such
placement, contract, or modification is $1,000,000 or more, approval
thereof shall be by majority vote of the Commission. Prior to
affording any approval in accordance with the subsection, the
reviewing body designated hereunder shall determine that the
placement, contract, or modification contains a detailed description of
work to be performed, and that alternative methods of obtaining
performance including competitive procurement have been
considered.

Sec. 102. During the fiscal year 1980, moneys received by the
Nuclear Regulatory Commission for the cooperative nuclear research
programs may be retained and used for salaries and expenses associated
with those programs, notwithstanding the provisions of section 3617 of
the Revised Statutes (31 USC 484). Such moneys shall remain available
until expended.

Sec. 103. During the fiscal year 1980, transfers of sums from salaries
and expenses of the Nuclear Regulatory Commission may be made to
other agencies of the United States Government for the performance of
the work for which the appropriation is made, and in such cases of the
sums to transferred may be merged with the appropriation to which
transferred.

Sec. 104. Notwithstanding any other provision of this Act, no
authority to make payments hereunder shall be effective except to such
extent or in such amounts as are provided in advance in appropriation
Acts.

Sec. 105. No amount authorized to be appropriated pursuant to this
Act may be used to grant any license, permit or other authorization, or
permission to any person for the transportation to, or the interim, long—
term, or permanent storage of, spent nuclear fuel or high—level

| radioactive waste on any territory or insular possession of the United
States or the Trust Territory of the Pacific Islands unless—

(1) the President submits to the Congress a report on the transfer
at least 30 days before such transfer and on a day during which—
(A) both Houses of the Congress are in session, or
(B) either or both Houses are not in session because of an
adjournment of three days or less to a day certain; or
(2) the President determines that an emergency situation exists
with respect to such transfer and that it is in the national interest to
make such transfer and the President notifies the Speaker of the

House of Representatives and the President of the Senate as soon as

possible of such transfer.

The provisions of this section shall not apply to the cleanup and
rehabilitation of Bikini and Eniwetok Atolls.

Sec. 106. of the amounts authorized to be appropriated pursuant to
this Act, the Nuclear Regulatory Commission is authorized and directed
to use such sums as may be necessary to develop a plan for agency
response to accidents at a utilization facility licensed under section 103 or
section 104(b) of the Atomic Energy Act of 1954. The plan required to
be developed by this section shall be forwarded to the Congress on or
before September 30, 1980.

Sec. 107. No funds appropriated pursuant to this Act may be used for
the purpose of providing for the licensing or approval of any disposal of
nuclear wastes in the oceans.

Sec. 108 (a) of the amounts authorized to be appropriated pursuant to
this Act, the Nuclear Regulatory Commission is authorized and directed
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to use such sums as may be necessary to develop and promulgate
regulations establishing demographic requirements for the siting of
utilization facilities. Such regulations shall be promulgated by the
Commission after notice and opportunity for hearing in accordance with
section 553 of Title 5 of the United States Code. For purposes of this
section, the term “utilization facility” means a facility licensed under
section 103 or 104(b) of the Atomic Energy Act of 1954.

(b) The regulations promulgated pursuant to this section shall provide
that no construction permit may be issued for a utilization facility to
which this section applies after the date of such promulgation unless the
facility complies with the requirements set forth in such regulations,
except that regulations promulgated under this section shall not apply to
any facility for which an application for a construction permit was filed
on or before October 1, 1979.

(c) The regulations promulgated pursuant to this section shall specify
demographic criteria for facility siting, including maximum population
density and population distribution for zones surrounding the facility
without regard to any design, engineering, or other differences among
such facilities.

(d) The regulations promulgated pursuant to this section shall take into
account the feasibility of all actions outside the facility which may be
necessary to protect public health and safety in the event of any
accidental release of radioactive material from the facility which may
endanger public health or safety. For purposes of this subsection, the
term “accidental release” includes, but is not limited to, each potential
accidental release of radioactive material which is required by the
Commission to be taken into account for purposes of facility design.

(¢) The Commission shall provide information and
recommendations to State and local land use planning authorities
having jurisdiction over the zones established under the regulations
promulgated pursuant to this section and over areas beyond the zones
which may be affected by a radiological emergency. The information
and recommendations provided under this subsection shall be designed
to assist such authorities in making State and local land use decisions
which may affect emergency planning in relation to utilization facilities.

(f) Nothing in this section shall be construed to provide that the
Commission shall have any authority to preempt any State requirement
relating to land use or respecting the siting of any utilization facility,
except that no State or local land use or facility siting requirement
relating to the same aspect of facility siting as a requirement established
pursuant to this section shall have any force and effort unless such State
or local requirement is identical to, or more stringent than, the
requirement promulgated pursuant to this section.

Sec. 109. (a) Funds authorized to be appropriated pursuant to this Act
may be used by the Nuclear Regulatory Commission to conduct
proceedings, and take other actions, with respect to the issuance of an
operating license for a utilization facility only if the Commission
determines that—

(1) there exists a State or local emergency preparedness plan
which—
(A) provides for responding to accidents at the facility
concerned, and
(B) as it applies to the facility concerned only, complies with
the Commission's guidelines for such plans, or
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(2) in the absence of a plan which satisfies the requirements of
paragraph (1), there exists a State, local, or utility plan which
provides reasonable assurance that public health and safety is not
endangered by operation of the facility concerned.

A determination by the Commission under paragraph (1) may be made
only in consultation with the Director of the Federal Emergency
Management Agency. If, in any proceeding for the issuance of an
operating license for a utilization facility to which this subsection
applies, the Commission determines that there exists a reasonable
assurance that public health and safety is endangered by operation of the
facility , the Commission shall identify the risk to public health and
safety and provide the applicant with a detailed statement of the reasons
for such

determination. For purposes of this section, the term “utilization facility”
means a facility required to be licensed under section 103 or 104(b) of
the Atomic Energy Act of 1954.

(b) of the amounts authorized to be appropriated under section 101(a),
such sums as may be necessary shall be used by the Nuclear Regulatory
Commission to—

(1) establish by rule—

(A) standards for State radiological emergency response plans,
developed in consultation with the Director of the Federal
Emergency Management Agency, and other appropriate agencies,
which provide for the response to a radiological emergency
involving any utilization facility,

(B) a requirement that—

(i) the Commission will issue operating licenses for
utilization facilities only if the Commission determines that—
(D) there exists a State or local radiological emergency
response plan which provides for responding to any
radiological emergency at the facility concerned and which
complies with the Commission's standards for such plans
under subparagraph (A), or
(IT) in the absence of a plan which satisfies the
requirements of subclause (I), there exists a State, local, or
utility plan which provides reasonable assurance that
public health and safety is not endangered by operation of
the facility concerned, and
(i1) any determination by the Commission under subclause

(I) may be made only in consultation with the Director of the

Federal Emergency Management Agency and other

appropriate agencies, and

(C) a mechanism to encourage and assist States to comply as
expeditiously as practicable with the standards promulgated under
subparagraph (A) of this paragraph,

(2) review all plans and other preparations respecting such an
emergency which have been made by each State in which there is
located a utilization facility or in which construction of such a facility
has been commenced and by each State which may be affected (as
determined by the Commission) by any such emergency,

(3) assess the adequacy of the plans and other preparations
reviewed under paragraph (2) and the ability of the States involved to
carry out emergency evacuations during an emergency referred to in
paragraph (1) and submit a report of such assessment to the



42 USC 2133.
42 USC 2134.

NRC Authorizations Act, FY 1980 (P.L. 96-295) 781

appropriate committees of the Congress within 6 months of the date

of the enactment of this Act.

(4) identify which, if any, of the States described in paragraph (2)
do not have adequate plans and preparations for such an emergency
and notify the Governor and other appropriate authorities in each
such State of the respects in which such plans and preparations, if
any, do not conform to the guidelines promulgated under paragraph
(1), and

(5) submit a report to Congress containing (A) the results of its
actions under preceding paragraphs and (B) its recommendations
respecting any additional Federal statutory authority which the
Commission deems necessary to provide that adequate plans and
preparations for such radiological emergencies are in effect for each
State described in paragraph (2).

(c) In carrying out its review and assessment under subsection (b)(2)
and (3) and in submitting its report under subsection (a)(5), the
Commission shall include a review and assessment, with respect to each
utilization facility and each site for which a construction permit has been
issued for such a facility, of the emergency response capability of State
and local authorities and of the owner or operator (or proposed owner or
operator) of such facility. Such review and assessment shall include a
determination by the Commission of the maximum zone in the vicinity of
each such facility for which evacuation of individuals is feasible at
various different times corresponding to the representative warning times
for various different types of accidents.

Sec. 110. (a) of the amounts authorized to be appropriated pursuant to
section 101(a), such sums as may be necessary shall be used by the
Nuclear Regulatory Commission to develop, submit to the Congress, and
implement, as soon as practicable after notice and opportunity for public
comment, a comprehensive plan for the systematic safety evaluation of
all currently operating utilization facilities required to be licensed under
section 103 or section 104(b) of the Atomic Energy Act of 1954.

(b) The plan referred to in subsection (a) shall include—

(1) the identification of each current rule and regulation
compliance with which the Commission specifically determines to be
of particular significance to the protection of the public health and
safety;

(2) a determination by the Commission of the extent to which
each operating facility complies with each rule and regulation
identified under paragraph (2) of this subsection, including an
indication of where such compliance was achieved by use of
Division 1 regulatory guides and staff technical positions and where
compliance was achieved by equivalent means;

(3) a list of the generic safety issues set forth in NUREG 0410
(including categories A, B, C, and D) for which technical solutions
have been developed;

(4) a determination by the Commission of which technical
solutions for generic safety issues identified in paragraph (3) of this
subsection should be incorporated into the Commission's rules and
regulations; and

(5) a schedule for developing a technical solution to those generic
safety issues listed in NUREG 0410 which have not yet been
technically resolved.



42 USC 2133.

42 USC 2134.

42 USC 2237.

42 USC 2283.

42 USC 2133.
42 USC 2134.

42 USC 2273.

782 NRC Authorizations Act, FY 1980 (P.L. 96-295)

(c) Not later than 90 days from the date of enactment of this Act, the
Commission shall report to the Congress on the status of efforts to carry
out subsection (a).

Title I-Amendments to the Atomic Energy Act of 1954

Sec. 201. (a) Section 103 of the Atomic Energy Act of 1954 is
amended by adding at the end thereof the following new subsection:

f. Each license issued for a utilization facility under this section or
section 104b. shall require as a condition thereof that in case of any
accident which could result in an unplanned release of quantities of
fission products in excess of allowable limits for normal operation
established by the Commission, the licensee shall immediately so notify
the Commission. Violation of the condition prescribed by this subsection
may, in the Commission's discretion, constitute grounds for license
revocation. In accordance with section 187 of this Act, the Commission
shall promptly amend each license for a utilization facility issued under
this section or section 104b. which is in effect on the date of enactment of
this subsection to include the provisions required under this subsection.

Sec. 202 (a) Chapter 18 of the Atomic Energy Act of 1954 is
amended by adding the following new section at the end thereof:

Sec. 235. Protection of Nuclear Inspectors.—

a. Whoever kills any person who performs any inspections which—

(1) are related to any activity or facility licensed by the

Commission, and

(2) are carried out to satisfy requirements under this Act or under
any other Federal law governing the safety of utilization facilities
required to be licensed under section 103 or 104b., or the safety of
radioactive materials, shall be punished as provided under section

1111 and 1112 of Title 18, United States Code. The preceding

sentence shall be applicable only if such person is killed while

engaged in the performance of such inspection duties or on account of
the performance of such duties.

b. Whoever forcibly assaults, resists, opposes, impedes, intimidates,
or interferes with any person who performs inspections as described
under subsection a. of this section, while such person is engaged in such
inspection duties or on account of the performance of such duties, shall
be punished as provided under section 111 of Title 18, United States
Code.

(b) The table of contents for Chapter 18 of the Atomic Energy Act of
1954 is amended by adding the following new item at the end thereof:

Sec. 235. Protection of nuclear inspectors.

Sec. 203. Section 223 of the Atomic Energy Act of 1954 is amended
by striking out “Whoever” and substituting:

“a. Whoever”
and by adding at the end thereof the following:

b. Any individual director, officer, or employee of a firm constructing, or
supplying the components of any utilization facility required to be
licensed under section 103 or 104 b. of this Act who by act or omission,
in connection with such construction or supply, knowingly and willfully
violates or causes to be violated, any section of this Act, any rule,
regulation, or order issued thereunder, or any license condition, which
violation results, or if undetected could have resulted, in a significant
impairment of a basic component of such a facility shall, upon
conviction, be subject to a fine of not more than $25,000 for each day of
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violation, or to imprisonment not to exceed two years, or both. If the
conviction is for a violation committed after a first conviction under this
subsection, punishment shall be a fine of not more than $50,000 per day
of violation, or imprisonment for not more than two years, or both.

For the purposes of this subsection, the term ‘basic component' means a
facility structure, system, component or part thereof necessary to assure—

(1) the integrity of the reactor coolant pressure boundary,

(2) the capability to shut-down the facility and maintain it in a
safe shut-down condition, or

(3) the capability to prevent or mitigate the consequences of
accidents which could result in an unplanned offsite release of
quantities of fission products in excess of the limits established by the
Commission.

The provisions of this subsection shall be prominently posted at each site
where a utilization facility required to be licensed under section 103 or
104b. of this Act is under construction and on the premises of each plant
where components for such a facility are fabricated.

Sec. 204. (a) The Atomic Energy Act of 1954 is amended by adding
the following new section after section 234:

Sec. 236. Sabotage of Nuclear Facilities or Fuel.—

Any person who intentionally and willfully destroys or causes
physical damage to, or who intentionally and willfully attempts to
destroy or cause physical damage to—

(1) any production facility or utilization facility licensed under
this Act,

(2) any nuclear waste storage facility licensed under this Act,

(3) any nuclear fuel for such a utilization facility, or any spent
nuclear fuel from such a facility,
shall be fined not more than $10,000 or imprisoned for not more than

ten years, or both.

(b) The table of contents for such Act is amended by inserting the
following new item after the item relating to section 234:

Sec. 236. Sabotage of nuclear facilities or fuel.

Sec. 205. Section 274j. of the Atomic Energy Act of 1954 is amended
by inserting “(1)” after “j.” and by adding the following at the end
thereof:

(2) The Commission, upon its own motion or upon request of the
Governor of any State, may, after notifying the Governor, temporarily
suspend all or part of its agreement with the State without notice or
hearing if, in the judgment of the Commission:

(A) an emergency situation exists with respect to any material
covered by such an agreement creating danger which requires
immediate action to protect the health or safety of persons either
within or outside the State, and

(B) the State has failed to take steps necessary to contain or
eliminate the cause of the danger within a reasonable time after
the situation arose.

A temporary suspension under this paragraph shall remain in effect
only for such time as the emergency situation exists and shall authorize
the Commission to exercise its authority only to the extent necessary to
contain or eliminate the danger.

Sec. 206. The first sentence of section 234a. of the Atomic Energy
Act of 1954 is amended by striking all that follows “exceed” the first
time it appears and inserting in lieu thereof the following: $100,000 for
each such violation.
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Sec. 207 (a)(1) The Atomic Energy Act of 1954 is amended by
inserting the following new section immediately after section 146:

Sec. 147. Safeguards Information.—

a. In addition to any other authority or requirement regarding
protection from disclosure of information, and subject to subsection
(b)(3) of section 552 of Title 5 of the United States Code, the
Commission shall prescribe such regulations, after notice and
opportunity for public comment, or issue such orders, as necessary to
prohibit the unauthorized disclosure of safeguards information which
specifically identifies a licensee's or applicant's detailed—

(1) control and accounting procedures or security measures
(including security plans, procedures, and equipment) for the physical
protection of special nuclear material, by whomever possessed,
whether in transit or at fixed sites, in quantities determined by the
Commission to be significant to the public health and safety or the
common defense and security;

(2) security measures (including security plans, procedures, and
equipment) for the physical protection of source material or
byproduct material, by whomever possessed, whether in transit or at
fixed sites, in quantities determined by the Commission to be
significant to the public health and safety or the common defense and
security; or

(3) security measures (including security plans, procedures, and
equipment) for the physical protection of and the location of certain
plant equipment vital to the safety of production or utilization
facilities involving nuclear materials covered by paragraphs (1) and
2)

if the unauthorized disclosure of such information could reasonably be
expected to have a significant adverse effect on the health and safety of
the public or the common defense and security by significantly
increasing the likelihood of theft, diversion, or sabotage of such material
or such facility. The Commission shall exercise the authority of this
subsection—

(A) so as to apply the minimum restrictions needed to protect
the health and safety of the public or the common defense and
security, and

(B) upon a determination that the unauthorized disclosure of
such information could reasonably be expected to have a
significant adverse effect on the health and safety of the public or
the common defense and security by significantly increasing the
likelihood of theft, diversion, or sabotage of such material or such
facility.

Nothing in this Act shall authorize the Commission to prohibit the public
disclosure of information pertaining to the routes and quantities of
shipments of source material, by—product material, high level nuclear
waste, or irradiated nuclear reactor fuel. Any person, whether or not a
licensee of the Commission, who violates any regulation adopted under
this section shall be subject to the civil monetary penalties of section 234
of this Act. Nothing in this section shall be construed to authorize the
withholding of information from the duly authorized committees of the
Congress.

b. For the purposes of section 223 of this Act, any regulations or
orders prescribed or issued by the Commission under this section shall
also be deemed to be prescribed or issued under section 161b. of this Act.



42 USC 2231.

NRC Authorizations Act, FY 1980 (P.L. 96-295) 785

¢. Any determination by the Commission concerning the applicability
of this section shall be subject to judicial review pursuant to sub—section
(a)(4)(B) of section 552 of Title 5 of the United States Code.

d. Upon prescribing or issuing any regulation or order under
subsection a. of this section, the Commission shall submit to Congress a
report that:

(1) specifically identifies the type of information the Commission
intends to protect from disclosure under the regulation or order;

(2) specifically states the Commission's justification for
determining that unauthorized disclosure of the information to be
protected from disclosure under the regulation or order could
reasonably be expected to have a significant adverse effect on the
health and safety of the public or the common defense and security by
significantly increasing the likelihood of theft, diversion, or sabotage
of such material or such facility, as specified under subsection (a) of
this section; and

(3) provides justification, including proposed alternative
regulations or orders, that the regulation or order applies only the
minimum restrictions needed to protect the health and safety of the
public or the common defense and security.

e. In addition to the reports required under subsection d. of this
section, the Commission shall submit to Congress on a quarterly basis a
report detailing the Commission's application during that period of every
regulation or order prescribed or issued under this section. In particular,
the report shall:

(1) identify any information protected from disclosure pursuant to
such regulation or order;

(2) specifically state the Commission's justification for
determining that unauthorized disclosure of the information protected
from disclosure under such regulation or order could reasonably be
expected to have a significant adverse effect on the health and safety
of the public or the common defense and security by significantly
increasing the likelihood of theft, diversion or sabotage of such
material or such facility, as specified under subsection a. of this
section; and

(3) provide justification that the Commission has applied such
regulation or order so as to protect from disclosure only the minimum
amount of information necessary to protect the health and safety of
the public or the common defense and security.

(2) The table of contents for such Act is amended by inserting the
following new item after the item relating to section 146:

“Sec. 147. Safeguards Information.”

(b) Section 181 of the Atomic Energy Act of 1954 is amended—

(1) by striking out “or defense information” the first time it
appears and substituting “, defense information, or safeguards
information protected from disclosure under the authority of section
147”; and

(2) by striking out “or defense information” in each other place it
appears in such section and substituting “, defense information, or
such safeguards information,”.
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Title III-Other Provisions

Sec. 301. (a) The Nuclear Regulatory Commission, within 90 days of
enactment of this Act, shall promulgate regulations providing for timely
notification to the Governor of any State prior to the transport of nuclear
waste, including spent nuclear fuel, to, through, or across the boundaries
of such State. Such notification requirement shall not apply to nuclear
waste in such quantities and of such types as the Commission specifically
determines do not pose a potentially significant hazard to the health and
safety of the public.

(b) As used in this section, the term “State” includes the several
States of the Union, the District of Columbia, the Commonwealth of
Puerto Rico, the Virgin Islands, Guam, American Samoa, the Trust
Territory of the Pacific Islands, and the Commonwealth of the Northern
Mariana Islands.

Sec. 302. The Nuclear Regulatory Commission is authorized and
directed to enter into a contract for an independent review of the
Commission's management structure, processes, procedures, and
operations. The review shall include an assessment of the effectiveness of
all levels of agency management in carrying out the Commission's
statutory responsibilities, in developing and implementing policies and
programs, and in using the personnel and funding available to it. The
contract shall provide for submission of a report of the findings and
recommendations of the review to the Commission not later than one
year from the date of enactment of this Act, and the Commission shall
promptly transmit such report to the Congress.

Sec. 303. The Nuclear Regulatory Commission shall include in its
annual report to Congress under section 251 of the Atomic Energy Act of
1954 a statement of—

(1) the direct and indirect costs to the Commission for the
issuance of any license or permit and for the inspection of any
facility; and

(2) the fees paid to the Commission for the issuance of any license
or permit and for the inspection of any facility.

Sec. 304. On or before September 30, 1980, the President shall
prepare and publish a National Contingency Plan to provide for
expeditious, efficient, and coordinated action by appropriate Federal
agencies to protect the public health and safety in the case of accidents at
any utilization facility licensed under section 103 or 104b. of the Atomic
Energy Act of 1954.

Sec. 305. (a) As expeditiously as practicable, the Nuclear Regulatory
Commission shall establish a mechanism for instantaneous and
uninterrupted verbal communication between each utilization facility
licensed to operate under section 103 or 104b. of the Atomic Energy Act
of 1954 on the date of enactment of this Act, or thereafter, and

(1) Commission headquarters, and

(2) the appropriate Commission regional Office.

(b) Within ninety days after the date of the enactment of this Act, the
Commission shall prepare and transmit to the Congress a study of
alternate plans for instantaneous and otherwise timely transmission to the
Commission of data indicating the status of principal system parameters
at utilization facilities licensed to operate under section 103 or section
104 b. of the Atomic Energy Act of 1954. For each alternative, the study
shall present procedures for transmitting and analyzing such data and a
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Commission statement regarding the advantages, disadvantages and
desirability.

Sec. 306. (a) The Nuclear Regulatory Commission is authorized and
directed to undertake a comprehensive investigation and study of the
impediments to expeditious and reliable communication among
Commission headquarters, the Commission regional Office, Commission
representatives at the facility site, senior management officials and
operator personnel of the licensee, and the Governor of Pennsylvania and
other State officials, in the thirty day period immediately following the
accident of March 28, 1979, at unit two of the Three Mile Island Nuclear
Station in Pennsylvania. Such investigation and study shall include, but
not be limited to, a determination of the need for improved
communications procedures and the need for advanced communications
technology.

(b) The Commission shall report to the Congress by September 30,
1980, on the findings of the investigation and study required by sub—
section (a), including recommendations on administrative or legislative
measures necessary to facilitate expeditious and reliable communications
in case of an accident which could result in an unplanned release of
quantities of fission products in excess of the allowable limits for normal
operation established by the Commission at a utilization facility licensed
under sect ion 103 or 104 b. of the Atomic Energy Act of 1954.

The Commission shall implement, as soon as practicable, each such
recommendation not requiring legislative enactment, and shall
incorporate the recommendation in the plan for agency response
promulgated pursuant to section 304 of this Act.

Sec. 307. (a) The Commission is authorized and directed to prepare a
plan for improving the technical capability of licensee personnel to safely
operate utilization facilities licensed under section 103 or 104 b. of the
Atomic Energy Act of 1954. In proposing such plan, the Commission
shall consider the feasibility of requiring standard mandatory training
programs for nuclear facility operators, including classroom study,
apprenticeships at the facility, and emergency simulator training. Such
plan shall include specific criteria for more intensive training and
retraining of operator personnel licensed under section 107 of the Atomic
Energy Act of 1954, and for the licensing of such personnel, to assure—

(1) conformity with all conditions and requirements of the
operating license;
(2) early identification of accidents, events, or event sequences
which may significantly increase the likelihood of an accident; and
(3) effective response to any such event or sequence. Such plan
shall include provision for Commission review and approval of the
qualifications of personnel conducting any required training and
retraining program. The plan shall also include requirements for the
renewal of operator licenses including, to the extent practicable,
requirements that the operator—
(A) has been actively and extensively engaged in the duties
listed in such license,
(B) has discharged such duties safely to the satisfaction of the
Commission,
(C) is capable of continuing such duties, and
(D) has participated in a requalification training program.
Such plan shall include criteria for suspending or revoking operator
licenses. In addition, the Commission shall also consider the feasibility of
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requiring such licensed operator to pass a requalification test every six
months including—

(1) written questions, and

(i1) emergency simulator exams.
The Commission shall transmit to the Congress the plan required by this
subsection within six months after the date of the enactment o this Act,
and shall implement as expeditiously as practicable each element thereof
not requiring legislative enactment.

(b) The Nuclear Regulatory Commission is authorized and directed to

undertake a study of the feasibility and value of licensing, under section
107 of the Atomic Energy Act of 1954, plant managers of utilization
facilities and senior licensee officers responsible for operation of such
facilities.
The Commission shall report to the Congress within six months of the
date of enactment of this Act on the findings and recommendations of the
study required by this subsection, and shall expeditiously implement each
such recommendation not requiring legislative enactment.

Sec. 308. (a) In the conduct of the study required by section 5(d) of
the Nuclear Regulatory Commission Authorization Act for Fiscal Year
1979 (Public Law 95-601), the Nuclear Regulatory Commission and the
Environmental Protection Agency, in consultation with the Secretary of
Health and Human Services, shall evaluate the feasibility of
epidemiological research on the health effects of low—level ionizing
radiation exposure to licensee, contractor, and subcontractor employees
as a result of—

(1) the accident of March 28, 1979, at unit two of the Three Mile
Island Nuclear Station in Pennsylvania;

(2) efforts to stabilize such facility or reduce or prevent
radioactive unplanned offsite releases in excess of allowable limits
for normal operation established by the Commission; or

(3) efforts to decontaminate, decommission, or repair such
facility.

The report required by such section 5(d) shall include the results of the
evaluation required under this subsection.

(b) Section 5(d) of the Nuclear Regulatory Commission
Authorization Act for Fiscal Year 1979 (Public Law 95-601), is
amended by striking “September 30, 1979 and inserting in lieu thereof
“September 30, 1980
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D. NRC AUTHORIZATION ACT FOR FISCAL YEAR 1979
Public Law 95-601 92 Stat. 2947
November 6, 1978
An Act

To authorize appropriations to the Nuclear Regulatory Commission for
fiscal year 1979, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

Sec. 1. (a) There is hereby authorized to be appropriated to the
Nuclear Regulatory Commission in accordance with the provisions of
section 261 of the Atomic Energy Act of 1954, as amended (42 USC
2017), and section 305 of the Energy Reorganization Act of 1974, as
amended (42 USC 5875), for the fiscal year 1979, to remain available
until expended $333,007,000. of such total amount authorized to be
appropriated:

(1) Not more than $47,162,000 may be used for “Nuclear Reactor
Regulation™; of the total amount appropriated for this purpose,
$2,080,000 shall be available for Advanced Reactors;

(2) Not more than $38,760,000 may be used for “Inspection and
Enforcement”;

(3) Not more than $14,945,000 may be used for “Standards
Development”; of the total amount appropriated for this purpose,
$650,000 shall be available for Low—Level Radiation activities,
including those described in section 5 of this Act;

(4) Not more than $27,240,000 may be used for “Nuclear Material
Safety and Safeguards™; of the total amount appropriated for this
purpose, $8,127,000 shall be available for Nuclear Waste Disposal
and Management activities;

(5) Not more than $163,470,000 may be used for “Nuclear
Regulatory Research”; of the total amount appropriated for this
purpose, $1,500,000 shall be available for the implementation of the
Improved Safety Systems Research plan required by section 205(f) of
the Energy Reorganization Act of 1974, as amended, $4,448,000 shall
be available for Nuclear Waste research activities, and $18,333,000
shall be available for Advanced Reactor Research, including an
authorization of $3,900,000 to accelerate the effort in gas—cooled
thermal reactor safety research.

(6) Not more than $13,480,000 may be used for “Program
Technical Support”;

(7) Not more than $27,950,000 may be used for “Program
Direction and Administration”; of the total amount appropriated for
this purpose, $225,000 shall be available for equal employment
opportunity activities, including support of four positions in the
Office of Equal Employment Opportunity.

(b)(1) Not more than $14,285,000 of the aggregate amount authorized

to be appropriated under paragraphs (1) through (7) of subsection (a)

may be used for contracts encompassing research, studies, and

technical assistance on domestic safeguards matters.
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(2) of the aggregate amount authorized to be appropriated under

paragraphs (1) through (7) of subsection (a), $1,000,000 shall be
available for studies and analysis of alternative fuel cycles (including
studies and analysis relating to licensing and safety, safeguards, and
environmental aspects).
(c)(1) No amount appropriated pursuant to subsection (a) for purposes
of subparagraphs (1) through (7) of such subsection, may be used for
any function of the Commission in excess of the amount expressly
authorized to be appropriated for functions referred to in such
paragraphs, if such excess amount is in excess of $500,000, nor may
the amount available from any appropriation for any function referred
to in subparagraphs be reduced by more than $500,000 unless

(1) a period of thirty calendar days (not including any day in
which either House of Congress is not in session because of an
adjournment of more than three calendar days to a day certain or
an adjournment sine die) has passed after the receipt by the
Committee on Interstate and Foreign Commerce and the
Committee on Interior and Insular Affairs of the House of
Representatives and the Committee on Environment and Public
Works of the Senate of notice given by the Commission
containing a full and complete statement of the action proposed to
be taken and the facts and circumstances relied upon in support of
such proposed action, or

(i1) each such committee before the expiration of such period
has transmitted to the Commission, written notice stating in
substance that such committee has no objection to the proposed
action.

(2) of the amounts authorized to be appropriated for the purposes
set forth in paragraphs (1) through (7) of subsection (a) of this
section, the amounts available for Advanced Reactors, Low—Level
Radiation, Nuclear Waste Disposal and Management, Improved
Safety Systems, Research, and Nuclear Waste Research, or that
specified in sub—section (b)(2) of this section for Alternative Fuel
Cycle activities shall not be reprogrammed, unless—

(i) a period of ninety calendar days (not including any day in
which either House of Congress is not in session because of an
adjournment of more than three calendar days to a day certain or
an adjournment sine die) has passed after the receipt by the
Committee on Interior and Insular Affairs and the Committee on
Interstate and Foreign Commerce of the House of representatives
and the Committee on Environment and Public Works of the
Senate of notice given by the Commission containing a full and
complete statement of the action proposed to be taken and the
facts and circumstances relied upon in support of such proposed
action, or

(i1) each such committee before the expiration of such period
has transmitted to the Commission, written notice stating in
substance that such committee has no objection to the proposed
action.

(d) No amount authorized to be appropriated by this Act may be used
by the Commission to enter into any contract, providing funds in excess
of $20,000 encompassing research, study, or technical assistance on
domestic safeguards matters except as directed by the Commission, by
majority vote, following receipt by the Commission of a recommendation
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from the Executive Director for Operations supporting the need for such
contract.

Sec. 2. Moneys received by the Commission for the cooperative
nuclear research programs may be retained and used for salaries and
expenses associated with those programs, notwithstanding the provisions
of section 3617 of the Revised Statutes (31 USC 484), and shall remain
available until expended.

Sec. 3. Transfers of sums from salaries and expenses may be made to
other agencies of the Government for the performance of the work for
which the appropriation is made, and in such cases the sums so
transferred may be merged with the appropriation to which transferred.

Sec. 4. (a) Subsection (b) of section 209 of the Energy Reorganization
Act of 1974, as amended, is amended by adding at the end thereof the
following sentence: “Notwithstanding the preceding sentence, each such
director shall keep the Executive Director fully and currently informed
concerning the content of all such direct communications with the
Commission.”

(b) Section 209 of the Energy Reorganization Act of 1974, as
amended, is amended by adding a new subsection (c) to read as follows
and redesignating existing subsection (c¢) accordingly:

(c) The Executive Director shall report to the Commission at semi—
annual public meetings on the problems, progress, and status of the
Commission's equal employment opportunity efforts.”

Sec. 5. (a) The Commission and the Environmental Protection
Agency in consultation with the Secretary of Health, Education, and
Welfare, are authorized and directed to conduct preliminary planning and
design studies for epidemiological research on the health effects of low—
level ionizing radiation. In the conduct of such studies, the Commission
and the Environmental Protection Agency shall consult with appropriate
scientific organizations and Federal and State agencies.

(b) Within thirty days after the date of enactment of this section, the
Commission and the Environmental Protection Agency shall submit to
the Congress a memorandum of understanding to delineate their
responsibilities in the conduct of the planning studies authorized by
subsection (a) of this section.

(c) On or before April 1, 1979, the Commission and the
Environmental Protection Agency shall submit a report to the Congress
containing an assessment of the capabilities and research needs of such
agencies in the area of health effects of low—level ionizing radiation.

(d) On or before September 30, 1979, the Commission and the
Environmental Protection Agency, in consultation with the Secretary of
Health, Education, and Welfare, shall submit a report to the Congress
which includes a study of options for Federal epidemiological research
on the health effects of low—level ionizing radiations, with evaluations of
the feasibility of such options. Such report shall be consistent with the
findings of the assessment required by subsection (c) of this section.

(e) In carrying out the activities specified in subsections (c¢) and (d)
such agencies shall:

(1) cooperate with appropriate scientific organizations and
agencies involved in related research, and
(i1) furnish copies of the reports required by those subsections to

the organizations and agencies referred to in subsection (e)(i).

Sec. 6. Section 209 of the Energy Reorganization Act of 1974 is
amended by adding the following new subsection at the end thereof:
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(d) The Executive Director shall prepare and forward to the Commission

an annual report (for the fiscal year 1978 and each succeeding fiscal
year) on the status of the Commission's programs concerning domestic
safeguards matters including an assessment of the effectiveness and
adequacy of safeguards at facilities and activities licensed by the
Commission. The Commission shall forward to the Congress a report
under this section prior to February 1, 1979, as a separate document, and
prior to February 1 of each succeeding year as a separate chapter of the
Commission's annual report (required under section 307(c) of the Energy
Reorganization Act of 1974) following the fiscal year to which such
report applies.

Sec. 7. The Commission is authorized and directed to undertake a
comprehensive review of the existing process for selection and training
of members of the Atomic Safety and Licensing Boards, including, but
not limited to, the selection criteria, including qualifications, the selection
procedures, and the training programs for Board members. The
Commission shall report to the Congress on the findings of such review
by January 1, 1979, and shall revise such selection and training process
as appropriate, based on such findings.

Sec. 8 (a) Chapter 14 of the Atomic Energy Act of 1954 is amended
by adding the following new section at the end thereof:

Sec. 170A. Conflicts of Interest Relating to Contracts and Other

Arrangements.—

a. The Commission shall, by rule, require any person
proposing to enter into a contract, agreement, or other
arrangement, whether by competitive bid or negotiation, under
this Act or any other law administered by it for the conduct of
research, development, evaluation activities, or for technical and
management support services, to provide the Commission, prior
to entering into any such contract, agreement, or arrangement,
with all relevant information, as determined by the Commission,
bearing on whether that person has a possible conflict of interest
with respect to—

(1) being able to render impartial, technically sound, or
objective assistance or advice in light of other activities or
relationships with other persons, or

(2) being given an unfair competitive advantage. Such
person shall insure, in accordance with regulations prescribed
by the Commission, compliance with this section by any
subcontractor (other than a supply subcontractor) of such
person in the case of any subcontract for more than $10,000.

b. The Commission shall not enter into any such contract
agreement or arrangement unless it finds, after evaluating all
information provided under subsection a. and any other
information otherwise available to the Commission that—

(1) it is unlikely that a conflict of interest would exist, or

(2) such conflict has been avoided after appropriate
conditions have been included in such contract, agreement, or
arrangement; except that if the Commission determines that
such conflict of interest exists and that such conflict of interest
cannot be avoided by including appropriate conditions therein,
the Commission may enter into such contract, agreement, or
arrangement, if the Commission determines that it is in the
best interests of the United States to do so and includes
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appropriate conditions in such contract, agreement, or

arrangement to mitigate such conflict.

c. The Commission shall publish rules for the implementation
of this section, in accordance with section 553 of Title 5, United
States Code (without regard to subsection (a)(2) thereof) as soon
as practicable after the date of the enactment of this section, but in
no event later than 120 days after such date.

(b) The table of contents for such Chapter 14 is amended by adding
the following new item at the end thereof:

Sec. 170A. Conflicts of interest relating to contracts and other
arrangements.

Sec. 9. The Commission shall monitor and assist, as requested, the
International Fuel Cycle Evaluation and the studies and evaluations of
the various nuclear fuel cycle systems by the Department of Energy in
progress as of the date of enactment, and report to the Congress
semiannually through calendar year 1980 and annually through calendar
year 1982 on the status of domestic and international evaluations of
nuclear fuel cycle systems. This report shall include, but not be limited
to, a summary of the information developed by and available to the
Commission on the health, safety and safeguards implications of the
leading fuel cycle technologies.

Sec. 10. Title II of the Energy Reorganization Act of 1974, as
amended, is amended by adding at the end thereof a new section to read
as follows:

Employee Protection

Sec. 210. (a) No employer, including a Commission licensee, an
applicant for a Commission license, or a contractor or a subcontractor of
a Commission licensee or applicant, may discharge any employee or
otherwise discriminate against any employee with respect to his
compensation, terms, conditions, or privileges of employment because
the employee (or any person acting pursuant to a request of the
employee)—

(1) commenced, caused to be commenced, or is about to
commence or cause to be commenced a proceeding under this Act or
the Atomic Energy Act of 1954, as amended, or a proceeding for the
administration or enforcement of any requirement imposed under this
act or the Atomic Energy Act of 1954, as amended;

(2) testified or is about to testify in any such proceeding or;

(3) assisted or participated or is about to assist or participate in
any manner in such a proceeding or in any other manner in such a
proceeding or in any other action to carry out the purposes of this Act
or the Atomic Energy Act of 1954, as amended.

(b)(1) Any employee who believes that he has been discharged or
otherwise discriminated against by any person in violation of subsection
(a) may, within thirty days after such violation occurs, file (or have any
person file on his behalf) a complaint with the Secretary of Labor
(hereinafter in this subsection referred to as the "Secretary') alleging such
discharge or discrimination. Upon receipt of such a complaint, the
Secretary shall notify the person named in the complaint of the filing of
the complaint and the Commission.
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(2)(A) Upon receipt of a complaint filed under paragraph (1), the
Secretary shall conduct an investigation of the violation alleged in the
complaint. Within thirty days of the receipt of such complaint, the
Secretary shall complete such investigation and shall notify in writing the
complainant(any person acting in his behalf) and the person alleged to
have committed such violation of the results of the investigation
conducted pursuant to this subparagraph. Within ninety days of the
receipt of such complaint the Secretary shall, unless the proceeding on
the complaint is terminated by the Secretary on the basis of a settlement
entered into by the Secretary and the person alleged to have committed
such violation, issue an order either providing the relief prescribed by
subparagraph (B) or denying the complaint. An order of the Secretary
shall be made on the record after notice and opportunity for public
hearing. The Secretary may not enter into a settlement terminating a
proceeding on a complaint without the participation and consent of the
complainant.

(B) If, in response to a complaint filed under paragraph (1),
the Secretary determines that a violation of subsection (a) has
occurred, the Secretary shall order the person who committed such
violation to (i) take affirmative action to abate the violation, and (ii)
reinstate the complainant to his former position together with the
compensation (including back pay), terms, conditions, and privileges
of his employment, and the Secretary may order such person to
provide compensatory damages to the complainant. If an order is
issued under this paragraph, the Secretary, at the request of the
complainant shall assess against the person against whom the order is
issued a sum equal to the aggregate amount of all costs and expenses
(including attorneys' and expert witness fees) reasonably incurred, as
determined by the Secretary, by the complainant for, or in connection
with, the bringing of the complaint upon which the order was issued.

(c)(1) Any person adversely affected or aggrieved by an order issued
under subsection (b) may obtain review of the order in the United States
court of appeals for the circuit in which the violation, with respect to
which order was issued, allegedly occurred. The petition for review must
be filed within sixty days from the issuance of the Secretary's order.
Review shall conform to Chapter 7 of Title 5 of the United States Code.
The commencement of proceedings under this subparagraph shall not,
unless ordered by the court, operate as a stay of the Secretary's order. (2)
An order of the Secretary with respect to which review could have been
obtained under paragraph (1) shall not be subject to judicial review in
any criminal or other civil proceeding.

(d) Whenever a person has failed to comply with an order issued
under subsection (b)(2), the Secretary may file a civil action in the United
States district court for the district in which the violation was found to
occur to enforce such order. In actions brought under this subsection, the
district courts shall have jurisdiction to grant all appropriate relief,
including, but not limited to, injunctive relief, compensatory, and
exemplary damages.

(e)(1) Any person on whose, behalf an order was issued under
paragraph (2) of subsection (b) may commence a civil action against
the person to whom such order was issued to require compliance with
such order. The appropriate United States district court shall have
jurisdiction, without regard to the amount in controversy or the
citizenship of the parties, to enforce such order.
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(2) The court, in issuing any final order under this subsection,
may award costs of litigation (including reasonable attorney and
expert witness fees) to any party whenever the court determines such
award is appropriate.

(f) Any nondiscretionary duty imposed by this section shall be
enforceable in a mandamus proceeding brought under section 1361 of
Title 28 of the United States Code.

(g) Subsection (a) shall not apply with respect to any employee who,
acting without direction from his or her employer (or the employer's
agent), deliberately causes a violation of any requirements of this Act or
of the Atomic Energy Act of 1954, as amended.

Sec. 11. The Commission shall report to the Congress on January 1,
1979, and annually thereafter on the use of contractors, consultants, and
the National Laboratories by the Commission. Such report shall include,
for each contract issued, in progress or completed during fiscal year
1978, information on the bidding procedure, nature of the work, amount
and duration of the contract, progress of work, relation to previous
contracts, and the relation between the amount of the contract and the
amount actually spent.

Sec. 12. (a) The Commission, in cooperation with the Department of
Energy, is authorized and directed to conduct a study of extending the
Commission's licensing or regulatory authority to include categories of
existing and future Federal radioactive waste storage and disposal
activities not presently subject to such authority.

(b) Each Federal agency, subject to the provisions of existing law,
shall cooperate with the Commission in the conduct of the study. Such
cooperation shall include providing access to existing facilities and sites
and providing any information needed to conduct the study which the
agency may have or be reasonably able to acquire.

(c) On or before March 1, 1979, the Commission shall submit a report
to the Congress containing the results of the study, the Report shall
include a complete listing and inventory of all radioactive waste storage
and disposal activities now being conducted or planned by Federal
agencies.

Sec. 13. Notwithstanding any other provision of this Act, no authority
to make payments under this Act shall be effective except to such extent
or in such amounts as are provided in advance in appropriation Acts.

Sec. 14. (a) Any person, agency, or other entity proposing to develop
a storage or disposal facility, including a test disposal facility, for high—
level radioactive wastes, non—high—level radioactive wastes including
transuranium contaminated wastes, or irradiated nuclear reactor fuel,
shall notify the Commission as early as possible after the commencement
of planning for a particular proposed facility. The Commission shall in
turn notify the Governor and the State legislature of the State of proposed
sites whenever the Commission has knowledge of such proposal.

(b) The Commission is authorized and directed to prepare a report on
means for improving the opportunities for State participation in the
process for siting, licensing, and developing nuclear waste storage or
disposal facilities. Such report shall include detailed consideration of a
program to provide grants through the Commission to any State, and the
advisability of such a program, for the purpose of conducting an
independent State review of any proposal to develop a nuclear waste
storage or disposal facility identified in subsection (a) within such State.
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On or before March 1, 1979, the Commission shall submit the report to
the Congress including recommendations for improving the
opportunities for State participation together with any necessary
legislative proposals.
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E. NRC AUTHORIZATION ACT FOR FISCAL YEAR 1978
Public Law 95-209 91 Stat. 1481.
December 13, 1977
An Act

To authorize appropriations for Nuclear Regulatory Commission for the
fiscal year 1978, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

Sec. 1. Authorization

(a) There is authorized to be appropriated to the Nuclear Regulatory
Commission (hereafter in this act referred to as the “Commission”) to
carry out its functions and authorities under the Atomic Energy Act of
1954 (42 USC 2017) and the Energy Reorganization Act of 1974 (42
USC 5875) for the fiscal year 1978 to remain available until expended
$297,740,000 to be allocated as follows:

(1) For “Nuclear Reactor Regulation”, not more than
$41,480,000;

(2) For “Standards Development”, not more than $12,130,000;

(3) For “Inspection and Enforcement”, not more than
$33,050,000;

(4) For “Nuclear Materials Safety and Safeguards”, not more than
$22,090,000;

(5) For “Nuclear Regulatory Research”, $148,900,000;

(6) For “Program Technical Support”, 10,180,000; of which an
amount not to exceed $600,000 is authorized for a fellowship
program pursuant to section 5 of this Act.

(7) For “Program Direction and Administration”, not more than
$29,910,000.

(b) of the total amount authorized under section 1(a), the
Commissioners may, by majority vote, reallocate among program
activities specified in subsection (a) or pursuant to the authority granted
in subsection (d) an amount not exceeding $10,000,000 except that the
amount transferred from any of the major program activities specified in
subsection (a) shall not exceed 15 per centum of the amount so specified.
Prior to any reallocation of an amount in accordance with the provisions
of this subsection, where such amount is in excess of $500,000, the
Commission shall inform the appropriate congressional committees.
Such reallocation may be made notwithstanding the limitations of
subsection (a).

(¢) No amount authorized to be appropriated for contracts for
research, studies, and technical assistance on domestic safeguard matters
under subsection (a) including any amount reallocated under subsection
(b) may be used for such contracts and no amount authorized to be
appropriated under this subsection may be used by the Office of Nuclear
Regulatory Research for such contracts until a statement supporting the
need for such research, study, or technical assistance has been prepared
and published by the Commission.
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(d) No amount authorized to be appropriated for contracts for
regulatory research related to advanced reactor safety under this Act may
be used for such contracts except as directed by the Commission,
following consideration by the Commission of any recommendation that
may be made by the ACRS regarding the proposed research.

(e) In the event that the license application is withdrawn or funding
for the continuation of the Clinch River Breeder Reactor project is not
authorized or appropriated, the total authorization in subsection (a) shall
be reduced by $2,700,000.

(f) In the event that further construction of the facility at Barnwell,
South Carolina, for the purpose of providing plutonium to be used as fuel
is canceled or deferred, the total authorization in subsection (a) shall be
reduced by $2,100,000.

Sec. 2. Commission Personnel

Section 201 of Title II of the Energy Reorganization Act of 1974 is
amended by adding the following new subsection at the end thereof:

(h) The Commission shall prepare and submit to the Congress a
quarterly report which documents, for grades GS—11 or above:

(1) the number of minority and women candidates hired, by grade
level,

(2) the number of minority and women employees promoted, by
grade level;

(3) the procedures followed by the Commission in preparing job
descriptions, informing potential applicants, and selecting from
candidates the persons to be employed in positions at grade GS—11 or
above; and

(4) other steps taken to meet provisions of the Equal Employment
Act.

The first quarterly report shall be submitted to the Congress not later
than January 31, 1978, and subsequent reports shall be submitted prior to
the end of one calendar month after the end of each calendar quarter
thereafter.

Sec. 3. Unresolved Safety Issues

Title II of the Energy Reorganization Act of 1974, is amended by

adding the following new section at the end thereof:

UNRESOLVED SAFETY ISSUES PLAN

Sec. 210. The Commission shall develop a plan providing for the
specification and analysis of unresolved safety issues relating to nuclear
reactors and shall take such action as may be necessary to implement
corrective measures with respect to such issues. Such plan shall be
submitted to the Congress on or before January 1, 1978 and progress
reports shall be included in the annual report of the Commission
thereafter.

Sec. 4. Improved Safety Systems Research

(a) Section 205 of the Energy Reorganization Act of 1974 is amended
by adding the following new subsection at the end thereof:

(f) The Commission shall develop a long—term plan for projects for
the development of new or improved safety systems for nuclear power
plants.
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Sec. 5. Reactor Safety Research Study

Section 29 of the Atomic Energy Act of 1954 is amended by adding
the following at the end thereof: In addition to its other duties under this
section, the committee, making use of all available sources, shall
undertake a study of reactor safety research and prepare and submit
annually to the Congress a report containing the results of such study.
The first such report shall be submitted to the Congress not later than
December 31, 1977.
Sec. 6. ACRS Fellowship Program

To assist the Advisory Committee on Reactor Safeguards in carrying
out its function, the committee shall establish a fellowship program under
which persons having appropriate engineering or scientific expertise are
assigned particular tasks relating to the functions of the committee. Such
fellowship shall be for 2—year periods and the recipients of such
fellowships shall be selected pursuant to such criteria as may be
established by the committee.
Sec. 7. Organizational Conflicts of Interest

The Commission shall by December 31, 1977, promulgate guidelines
to be applied by the Commission in determining whether an organization
proposing to enter into a contractual arrangement with the Commission
has a conflict of interest which might impair the contractor's judgment or
otherwise give the contractor an unfair competitive advantage.
Sec. 8. Cooperative Research Funding

Moneys received by the Commission for the cooperative nuclear
safety research programs may be retained and used for salaries and
expenses associated with those programs, notwithstanding the provisions
of section 3617 of the Revised Statutes (31 USC 484), and shall remain
available until expended. Funds may be obligated for purposes stated in
this section only to the extent provided in appropriation Acts.
Sec. 9. Transfer of Funds

Transfers of sums from salaries and expenses may be made to other
agencies of the Government for the performance of the work for which
the appropriation is made, and in such cases the sums so transferred may
be merged with the appropriations to which transferred.
Sec. 10. Appropriations

Notwithstanding any other provision of this Act, no authority to make
payments under this Act shall be effective except to such extent or in
such amounts as are provided in advance in appropriations Acts.
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F. NRC AUTHORIZATION ACT FOR FISCAL YEAR
1977

Public Law 94-291 90 Stat. 523

May 22, 1976
An Act

To authorize appropriations to the Nuclear Regulatory Commission in
accordance with section 261 of the Atomic Energy Act of 1954, as
amended, and section 305 of the Energy Reorganization Act of 1974,
as amended, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

Sec. 101. There is hereby authorized to be appropriated to the Nuclear
Regulatory Commission in accordance with the provisions of section 261
of the Atomic Energy Act of 1954, as amended, and section 305 of the
Energy Reorganization Act of 1974, as amended; for salaries and
expenses, $274,300,000 to remain available until expended.

Sec. 102. Moneys received by the Commission for the cooperative
nuclear safety research programs may be retained and used for salaries
and expenses associated with those programs, notwithstanding the
provisions of section 3617 of the Revised Statutes (31 USC 484), and
shall remain available until expended. Funds may be obligated for
purposes stated in this section only to the extent provided in
appropriation Acts.

Sec. 103. Transfers of sums from salaries and expenses may be made
to other agencies of the Government for the performance of the work for
which the appropriation is made, and in such cases the sums so
transferred may be merged with the appropriation to which transferred.

Amendments to Prior Year Act

Sec. 104. (a) Title I of Public Law 94-79 is amended by adding
section 102 to read as follows: Moneys received by the Commission for
the cooperative nuclear research program may be retained and used for
salaries and expenses associated with that program, notwithstanding the
provisions of section 3617 of the Revised Statutes (31 USC 484), and
shall remain available until expended. Funds may be obligated for
purposes stated in this section only to the extent provided in
appropriation Acts.

(b) Section 101 of Public Law 94-79 is amended by adding the phase
“and shall remain available until expended” after the words “September
30, 1976.”
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G. NRC AUTHORIZATION ACT FOR FISCAL YEAR 1976
Public Law 94-79 89 Stat. 413
August 9, 1975
An Act

To authorize appropriations to the Nuclear Regulatory Commission in
accordance with section 261 of the Atomic Energy Act of 1954, as
amended, and section 305 of the Energy Reorganization Act of 1974,
and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

Title I

Sec. 101. There is authorized to be appropriated to the Nuclear
Regulatory Commission to carry out the provisions of section 261 of the
Atomic Energy Act of 1954, as amended, and section 305 of the Energy
Reorganization Act of 1974: $222,935,000 for fiscal year 1976 and
$52,750,000 for the period from July 1 1976 through September 30,
1976 and shall remain available until expended

Sec. 102. Moneys received by the Commission for the cooperative
nuclear research program may be retained and used for salaries and
expenses associated with that program, notwithstanding the provisions of
section 3617 of the Revised Statutes (31 USC 484), and shall remain
available until expended. Funds may be obligated for purposes stated in
this section only to the extent provided in appropriations Acts.>

Title 11

Sec. 201. Section 201(a) of the Energy Reorganization Act of 1974 is
amended

(1) by inserting “(1)” immediately after section 201(a); and

(2) The Chairman of the Commission shall be the principal
executive officer of the Commission, and he shall exercise all of the
executive and administrative functions of the Commission, including
functions of the Commission with respect to (a) the appointment and
supervision of personnel employed under the commission (other than
personnel employed regularly and full time in the immediate offices
of commissioners other than the Chairman, and except as otherwise
provided in the Energy Reorganization Act of 1974), (b) the
distribution of business among such personnel and among
administrative units of the Commission, and (c) the use and
expenditure of funds.

(3) In carrying out any of his functions under the provisions of
this section the Chairman shall be governed by general policies of the
Commission and by such regulatory decisions, findings, and
determinations as the Commission may by law be authorized to make.

' Amended by P.L. 94-291, § 104(b), 90 Stat. 523 (1976).
2 Amended by P.L. 94-291, § 104(a), 90 Stat. 523 (1976).



42 USC 5841
note.
Plutonium
shipments,
restrictions.

42 USC 5841.

Term of Office.

802 NRC Authorizations Act, FY 1976 (P.L. 94-79)

(4) The appointment by the Chairman of the heads of major
administrative units under the Commission shall be subject to the
approval of the Commission.

(5) There are hereby reserved to the Commission its functions
with respect to revising budget estimates and with respect to
determining upon the distribution of appropriated funds according to
major programs and purposes.

The Nuclear Regulatory Commission shall not license any shipments
by air transport of plutonium in any form, whether exports, imports or
domestic shipments: Provided, however, That any plutonium in any form
contained in a medical device designed for individual human application
is not subject to this restriction. This restriction shall be in force until the
Nuclear Regulatory Commission has certified to the Joint Committee on
Atomic Energy of the Congress that a safe container has been developed
and tested which will not rupture under crash and blast—testing equivalent
to the crash and explosion of a high—flying aircraft.

Sec. 202. Subsection 201(c) of the Energy Reorganization Act of
1974 is amended by deleting the period at the end of the subsection and
adding the following text: and except that any member appointed to fill a
vacancy occurring prior to the expiration of the term for which his
predecessor was appointed, shall be appointed for the remainder of such
term.

Sec. 203. Section 201(c) is amended to include the following: For the
purpose of determining the expiration date of the terms of Office of the
five members first appointed to the Nuclear Regulatory Commission,
each such term shall be deemed to have begun July 1, 1975.°

3 Amended by P.L. 94-291, § 104(a), 90 Stat.523 (1976).
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H. NRC FISCAL YEAR 1975 SUPPLEMENTAL
AUTHORIZATION ACT

Public Law 94-18 89 Stat. 80
April 25,1975
An Act

To authorize supplemental appropriations to the Nuclear Regulatory
Commission for fiscal year 1975.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

That there is authorized to be appropriated to the Nuclear Regulatory
Commission to carry out the provisions of section 261 of the Atomic
Energy Act of 1954, as amended, and section 305 of the Energy
Reorganization Act of 1974, $50,200,000 for fiscal year 1975.
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I. AEC FISCAL YEAR 1975 SUPPLEMENTAL
AUTHORIZATION ACT

Public Law 93-576 88 Stat. 1878
December 21, 1974
An Act

To amend Public Law 93-276 to increase the authorization for
appropriations to the Atomic Energy Commission in accordance with
section 261 of the Atomic Energy Act of 1954, as amended, and for
other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

That section 101(a) of Public Law 93-276 is hereby amended by
striking therefrom the figure “$2,551,533,000” and substituting the figure
“$2,580,733,000”.

Sec. 2. Section 101(b) of Public Law 93-276 is hereby amended by
striking from subsection (11) capital equipment the figure
“$208,850,000” and substituting the figure “$224,900,000”.

Sec. 3. From the increase of the sums authorized to be appropriated
by this Act $23,000,000 shall be allotted to, and made available only for
the Safeguards Program, with regard to the safeguarding of special
nuclear materials from diversion from its intended uses, and for research
and development of safeguards techniques and related activities involved
in handling nuclear material.
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J. AEC AUTHORIZATION ACT FOR FISCAL YEAR 1975
Public Law 93-276 77 Stat. 88
May 10, 1974
An Act

To authorize appropriations to the Atomic Energy Commission in
accordance with section 261 of the Atomic Energy Act of 1954, as
amended, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

Sec. 101. There is hereby authorized to be appropriated to the Atomic
Energy Commission in accordance with the provisions of section 261 of
the Atomic Energy Act of 1954, as amended:

(a) For “Operating expenses”, $2,580,733,000' not to exceed
$132,200,000 in operating costs for the high energy physics program
category.

(b) For “Plant and capital equipment”, including construction,
acquisition, or modification of facilities, including land acquisition; and
acquisition and fabrication of capital equipment not related to
construction, a sum of dollars equal to the total of the following:

(1) NUCLEAR MATERIALS.—

Project 75—1a, additional facilities, high-level waste handling and
storage, Savannah River, South Carolina, $30,000,000.

Project 75-1-b, replacement ventilation air filter, H chemical
separations area, Savannah River, South Carolina, $6,000,000.

Project 75-1-c, new waste calcining facility, Idaho Chemical

Processing Plant, National Reactor Testing Station, Idaho,

$20,000,000.

Project 75-1-d, waste management effluent control, Richland,

Washington, $3,500,000.

Project 75—1—e, retooling of component preparation laboratories,
multiple sites, $4,500,000.

Project 75—-1—f, atmospheric pollution control facilities, stoker
fired boilers, Savannah River, South Carolina, $7,500,000.

(2) NUCLEAR MATERIALS.—

Project 75-2—a, additional cooling tower capacity, gaseous
diffusion plant, Portsmouth, Ohio, $2,200,000.

(3) WEAPONS.—

Project 75-3—a, weapons production, development, and test
installations, $10,000,000.

Project 75-3-b, high energy laser facility, Los Alamos Scientific

Laboratory, New Mexico, $22,600,000.

Project 75-3—c, TRIDENT production facilities, various locations,
$22,200,000.
Project 75-3—d, consolidation of final assembly plants, Pantex,

Amarillo, Texas, $4,500,000.

Project 75—3—e, addition to building 350 for safeguards analytical
laboratory, Argonne National Laboratory, Illinois, $3,500,000.

! Amended by P.L. 93-576, § 1, 88 Stat. 1878 (1974), increased this figure from the
previously authorized $2,551,533,000.



806 AEC Authorization Act, FY 1975 (P.L. 93-276)

(4) WEAPONS.—

Project 75-4-a, technical support relocation, Los Alamos
Scientific Laboratory, New Mexico, $2,800,000.

(5) CIVILIAN REACTOR RESEARCH AND
DEVELOPMENT.—

Project 75-5-a, transient test facility, Santa Susana, California,
$4,000,000.

Project 75-5-b, advanced test reactor control system upgrading,
National Reactor Testing Station, Idaho, $2,400,000.

Project 75-5—c, test reactor area water recycle and pollution
control facilities, National Reactor Testing Station, Idaho,
$1,000,000.

Project 75—-5—d, modifications to reactors, $4,000,000.

Project 75-5—e, high temperature gas reactor fuel re—processing
facility, National Reactor Testing Station, Idaho, $10,100,000.

Project 75-5—f, high temperature gas reactor fuel refabrication
pilot plant, Oak Ridge National Laboratory, Tennessee, $3,000,000.

Project 75-5—g, molten salt breeder reactor (preliminary planning
preparatory to possible future demonstration project), $1,500,000.

(6) PHYSICAL RESEARCH.—

Project 75-6-a, accelerator and reactor improvements and
modifications, $3,000,000.

Project 75-6-b, heavy ion research facilities, various locations,
$19,200,000.

Project 75-6—c, positron—electron joint project, Lawrence
Berkeley Laboratory and Stanford Linear Accelerator Center,
$900,000.

(7) BIOMEDICAL AND ENVIRONMENTAL RESEARCH
AND SAFETY .—

Project 75-7—a, upgrading of laboratory facilities, Oak Ridge
National Laboratory, Tennessee, $2,100,000.

Project 75-7-b, environmental research laboratory, Savannah
River, South Carolina, $2,000,000.

Project 75—7—c, intermediate—level waste management facilities,
Oak Ridge National Laboratory, Tennessee, $9,500,000.

Project 75-7—d, modifications and additions to biomedical and
environmental research facilities, $2,850,000.

(8) BIOMEDICAL AND ENVIRONMENTAL RESEARCH
AND SAFETY .—

Project 75-8—a, environmental sciences laboratory, Oak Ridge
National Laboratory, Tennessee, $8,800,000.

(9) GENERAL PLANT PROJECTS.-$55,650,000.

(10) CONSTRUCTION PLANNING AND DESIGN.—
$2,000,000.

(11) CAPITAL EQUIPMENT.-Acquisition and fabrication of
capital equipment not related to construction, $224,900,000.

(12) REACTOR SAFETY RESEARCH.—

Project 75-12—a, reactor safety facilities modifications,
$1,000,000.

(13) APPLIED ENERGY TECHNOLOGY .-

Project 75—13—a, hydrothermal pilot plant, $1,000,000.

Sec. 102. Limitations.—(a) The Commission is authorized to start any
project set forth in subsection 101(b)(1), (3), (5), (6), (7), (12), and (13)

2 Amended by P.L. 93-576, § 2, 88 Stat. 1878 (1978) (1974), increased this figure from
the previously authorized $208,850,000.
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only if the currently estimated cost of that project does not exceed by
more than 25 per centum the estimated cost set forth for that project.

(b) The Commission is authorized to start any project set forth in
subsection 101(b) (2), (4), (8), and (10) only if the currently estimated
cost of that project does not exceed by more than 10 per centum the
estimated cost set forth for that project.

(c) The Commission is authorized to start any project under
subsection 101(b)(9) only if it is in accordance with the following:

(1) The maximum currently estimated cost of any project shall be
$500,000 and the maximum currently estimated cost of any building
included in such project shall be $100,000: Provided, That the
building cost limitation may be exceeded if the Commission
determines that it is necessary in the interest of efficiency and
economy.

(2) The total cost of all projects undertaken under subsection
101(b)(9) shall not exceed the estimated cost set forth in that
subsection by more than 10 per centum.

(d) The total cost of any project undertaken under subsection 101(b)
(1), 3), (5), (6), (7), (12), and (13) shall not exceed the estimated cost set
forth for that project by more than 25 per centum, unless and until
additional appropriations are authorized under section 261 of the Atomic
Energy Act of 1954, as amended, provided that this subsection will not
apply to any project with an estimated cost less than $5,000,000.

(e) The total cost of any project undertaken under subsection 101(b)
(2), (4), (8), (9), and (10) shall not exceed the estimated cost set forth for
that project by more than 10 per centum, unless and until additional
appropriations are authorized under section 261 of the Atomic Energy
Act of 1954, as amended, provided that this subsection will not apply to
any project with an estimated cost less than $5,000,000.

Sec. 103. The Commission is authorized to perform construction
design services for any Commission construction project whenever (1)
such construction project has been included in a proposed authorization
bill transmitted to the Congress by the Commission, and (2) the
Commission determines that the project is of such urgency that
construction of the project should be initiated promptly upon enactment
of legislation appropriating funds for its construction.

Sec. 104. Any moneys received by the Commission (except sums
received from the disposal of property under the Atomic Energy
Community Act of 1955, as amended (42 USC 2301)), may be retained
by the Commission and credited to its “Operating expenses”
appropriation notwithstanding the provisions of section 3617 of the
Revised Statutes (31 USC 484).

Sec. 105. Transfers of sums from the “Operating expenses”
appropriation may be made to other agencies of the Government for the
performance of the work for which the appropriation is made, and in such
cases the sums so transferred may be merged with the appropriation to
which transferred.

Sec. 106. When so specified in an appropriation Act, transfers of
amounts between “Operating expenses” and “Plant and capital
equipment” may be made as provided in such appropriation Act.

Sec. 107. AMENDMENT OF PRIOR YEAR ACTS.—

(a) Section 101 of Public Law 89-428, as amended, if further
amended by striking from subsection (b)(3) project 67-3—a, fast flux test
facility, the figure “$87,500,000”, and substituting therefor the figure
“$420,000,000”.
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(b) Section 101 of Public Law 91-273, as amended, is further
amended by striking from subsection (b)(1), project 71-1—f, process
equipment modifications, gaseous diffusion plants, the figure
“$172,100,000” and substituting therefor the figure “$295,100,000”.

(c) Section 106 of Public Law 91-273, as amended, is further
amended by striking from subsection (a) the figure “$2,000,000” and
substituting therefor the figure “3,000,000”, and by adding thereto the
following new subsection (c):

(c) The Commission is hereby authorized to agree, by modification to
the definitive cooperative arrangement reflecting such changes therein as
it deems appropriate for such purpose, to the following:

(1) to execute and deliver to the other parties to the AEC
definitive contract, the special undertaking of indemnification
specified in said contract, which undertakings shall be subject to
availability of appropriations to the Atomic Energy Commission (or
any other Federal agency to which the Commission's pertinent
functions might be transferred at some future time) and to the
provisions of section 3679 of the Revised Statutes, as amended; and

(2) to acquire ownership and custody of the property constituting
the Liquid Metal Fast Breeder Reactor power plant or parts thereof,
and to use, decommission, and dispose of said property, as provided
for in the AEC definitive contract.

(d) Section 101 of Public Law 92-314, as amended, is amended by
striking from subsection (b)(4), project 73—4-b, land acquisition, Rocky
Flats, Colorado, the figure “$8,000,000” and substituting therefor the
figure “$11,400,000”.

(e) Section 101 of Public Law 93-60 is amended by

(1) striking from subsection (b)(1), project 74—1-a, additional
facilities, high level waste storage, Savannah River, South Carolina,
the figure “$14,000,000” and substituting therefor the figure
“$17,500,0007,

(2) striking from subsection (b)(1), project 74-1-g, cascade
uprating program, gaseous diffusion plants, the words “(partial AE
and limited component procurement only)” and further striking the
figure “$6,000,000” and substituting therefore the figure
“$183,100,000”, and

(3) striking from subsection (b)(2), project 74—2—d, national
security and resources study center, the words “(AE only), site
undesignated” and substituting therefor the words “Los Alamos
Scientific Laboratory, New Mexico” and further striking the figure
“$350,000” and substituting therefor the figure “$4,600,000”.

Sec. 108. RESCISSION.—

(a) Public Law 9144, as amended, is further amended by rescinding
therefrom authorization for a project, except for funds heretofore
obligated, as follows:

Project 70—1-b, bedrock waste storage (AE and site selection drilling
only), Savannah River, South Carolina, $4,300,000.

(b) Public Law 92—-84, as amended, is further amended by rescinding
therefrom authorization for a project, except for funds heretofore
obligated, as follows:

Project 72-3-b, national radioactive waste repository, site
undetermined, $3,500,000.

(c) Public Law 92-314, as amended, is further amended by rescinding
therefrom authorization for a project, except for funds heretofore
obligated, as follows:
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Project 73-6—c, accelerator improvements, Cambridge FElectron
Accelerator, Massachusetts, $75,000.

Title 11
Sec. 201. Section 157b.(3) of the Atomic Energy Act of 1954, as
amended, is amended by striking out “upon the recommendation of” and
inserting in lieu thereof “after consultation with”.



810 AEC Authorization Act, FY 1974 (P.L. 93-158)

K. AEC AUTHORIZATION ACT FOR FISCAL YEAR 1974
Public Law 93-158 87 Stat. 627
November 26, 1973
An Act

To amend Public Law 93-60 to increase the authorization for
appropriations to the Atomic Energy Commission in accordance with
section 261 of the Atomic Energy Act of 1954, as amended, and for
other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

That section 101(a) of Public Law 93-60 is hereby amended by
striking therefrom the figure “$1,740,750,000” and substituting the figure
“$1,751,450,000.”

Sec. 2. Section 101(b) of Public Law 93-60 is hereby amended by
adding to subsection (b)(1) the following words: Project 74—1-i,
additional waste concentration and salt cake storage facilities, Richland,
Washington, $30,000,000.
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A. CHIEF FINANCIAL OFFICERS ACT OF 1990, AS AMENDED
Public Law 101-576 104 Stat. 2838
Nov. 15, 1990
An Act

To amend Title 31, United States Code, to improve the general and
financial management of the Federal Government.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

Title I-General Provisions

Sec. 101. Short Title

This Act may be cited as the “Chief Financial Officers Act of 1990.”
Sec. 102. Findings and Purposes
(a) FINDINGS. — The Congress finds the following:

(1) General management functions of the Office of Management and
Budget need to be significantly enhanced to improve the efficiency and
effectiveness of the Federal Government.

(2) Financial management functions of the Office of Management and
Budget need to be significantly enhanced to provide overall direction and
leadership in the development of a modern Federal financial management
structure and associated systems.

(3) Billions of dollars are lost each year through fraud, waste, abuse,
and mismanagement among the hundreds of programs in the Federal
Government.

(4) These losses could be significantly decreased by improved
management, including improved central coordination of internal
controls and financial accounting.

(5) The Federal Government is in great need of fundamental reform in
financial management requirements and practices as financial
management systems are obsolete and inefficient, and do not provide
complete, consistent, reliable, and timely information.

(6) Current financial reporting practices of the Federal Government do
not accurately disclose the current and probable future cost of operating
and investment decisions, including the future need for cash or other
resources, do not permit adequate comparison of actual costs among
executive agencies, and do not provide the timely information required
for efficient management of programs.

(b) PURPOSES. — The purposes of this Act are the following:

(1) Bring more effective general and financial management practices to
the Federal Government through statutory provisions which would
establish in the Office of Management and Budget a Deputy Director for
Management, establish an Office of Federal Financial Management
headed by a Controller, and designate a Chief Financial Officer in each
executive department and in each major executive agency in the Federal
Government.

(2) Provide for improvement, in each agency of the Federal
Government, of systems of accounting, financial management, and
internal controls to assure the issuance of reliable financial information
and to deter fraud, waste, and abuse of Government resources.
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(3) Provide for the production of complete, reliable, timely, and
consistent financial information for use by the executive branch of the
Government and the Congress in the financing, management, and
evaluation of Federal programs.

Title II-Establishment of Chief Financial Officers

Sec. 201. Deputy Director for Management

Section 502 of Title 31, United States Code, as amended by this Act,
is amended—

(1) by redesignating subsections (c), (d), and (e), as amended by
this section, as subsections (d), (¢), and (f); and
(2) by inserting after subsection (b) the following:

(c) The Office has a Deputy Director for Management appointed by
the President, by and with the advice and consent of the Senate. The
Deputy Director for Management shall be the chief official responsible
for financial management in the United States Government.

Sec. 202. Functions of Deputy Director for Management

(a) CLERICAL AMENDMENTS.—Sections 503 and 504 of Title 31,
United States Code, are redesignated in order as sections 505 and 506,
respectively.

(b) FUNCTIONS OF DEPUTY  DIRECTOR  FOR
MANAGEMENT.—Subchapter I of Chapter 5 of Title 31, United States
Code, is amended by inserting after section 502 the following:

§503. Functions of Deputy Director for Management

(a) CLERICAL AMENDMENTS. — Sections 503 and 504 of title 31,
United States Code, are redesignated in order as sections 505 and 506,
respectively.

(b) FUNCTIONS OF DEPUTY DIRECTOR FOR MANAGEMENT. —
Subchapter I of chapter 5 of title 31, United States Code, is amended by
inserting after section 502 the following:

“§ 503. Functions of Deputy Director for Management

“(a) Subject to the direction and approval of the Director, the Deputy
Director for Management shall establish governmentwide financial
management policies for executive agencies and shall perform the
following financial management functions:

“(1) Perform all functions of the Director, including all functions
delegated by the President to the Director, relating to financial
management.

“(2) Provide overall direction and leadership to the executive branch on
financial management matters by establishing financial management
policies and requirements, and by monitoring the establishment and
operation of Federal Government financial management systems.

“(3) Review agency budget requests for financial management systems
and operations, and advise the Director on the resources required to
develop and effectively operate and maintain Federal Government
financial management systems and to correct major deficiencies in such
systems.

“(4) Review and, where appropriate, recommend to the Director
changes to the budget and legislative proposals of agencies to ensure that
they are in accordance with financial management plans of the Office of
Management and Budget.
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“(5) Monitor the financial execution of the budget in relation to actual
expenditures, including timely performance reports.

“(6) Oversee, periodically review, and make recommendations to heads
of agencies on the administrative structure of agencies with respect to
their financial management activities.

“(7) Develop and maintain qualification standards for agency Chief
Financial Officers and for agency Deputy Chief Financial Officers
appointed under sections 901 and 903, respectively.

“(8) Provide advice to agency heads with respect to the selection of
agency Chief Financial Officers and Deputy Chief Financial Officers.

“(9) Provide advice to agencies regarding the qualifications,
recruitment, performance, and retention of other financial management
personnel.

“(10) Assess the overall adequacy of the professional qualifications and
capabilities of financial management staffs throughout the Government
and make recommendations on ways to correct problems which impair
the capacity of those staffs.

“(11) Settle differences that arise among agencies regarding the
implementation of financial management policies.

“(12) Chair the Chief Financial Officers Council established by section
302 of the Chief Financial Officers Act of 1990.

“(13) Communicate with the financial Officers of State and local
governments, and foster the exchange with those Officers of information
concerning financial management standards, techniques, and processes.

“(14) Issue such other policies and directives as may be necessary to

carry out this section, and perform any other function prescribed by the
Director.
“(b) Subject to the direction and approval of the Director, the Deputy
Director for Management shall establish general management policies for
executive agencies and perform the following general management
functions:

“(1) Coordinate and supervise the general management functions of the
Office of Management and Budget.

“(2) Perform all functions of the Director, including all functions
delegated by the President to the Director, relating to —

“(A) managerial systems, including the systematic measurement of
performance;

“(B) procurement policy;

“(C) grant, cooperative agreement, and assistance management;

“(D) information and statistical policy;

“(E) property management;

“(F) human resources management;

“(G) regulatory affairs; and

“(H) other management functions, including organizational studies,
long—range planning, program evaluation, productivity improvement, and
experimentation and demonstration programs.

“(3) Provide complete, reliable, and timely information to the President,
the Congress, and the public regarding the management activities of the
executive branch.
“(4) Facilitate actions by the Congress and the executive branch to
improve the management of Federal Government operations and to
remove impediments to effective administration.
“(5) Provide leadership in management innovation, through —
“(A) experimentation, testing, and demonstration programs; and
“(B) the adoption of modern management concepts and technologies.
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“(6) Work with State and local governments to improve and strengthen
intergovernmental relations, and provide assistance to such governments
with respect to intergovernmental programs and cooperative
arrangements.

“(7) Review and, where appropriate, recommend to the Director
changes to the budget and legislative proposals of agencies to ensure that
they respond to program evaluations by, and are in accordance with
general management plans of, the Office of Management and Budget.

“(8) Provide advice to agencies on the qualification, recruitment,
performance, and retention of managerial personnel.

“(9) perform any other functions prescribed by the Director.”."

Sec. 203. Office of Federal Financial Management

(a) ESTABLISHMENT.—Subchapter I of Chapter 5 of Title 31,
United States Code, as amended by this Act, is amended by inserting
after section 503 (as added by section 202 of this Act) the following:
§504. Office of Federal Financial Management

(a) There is established in the Office of Management and Budget an
Office to be known as the “Office of Federal Financial Management.”
The Office of Federal Financial Management, under the direction and
control of the Deputy Director for Management of the Office of
Management and Budget, shall carry out the financial management
functions listed in section 503(a) of this Title.

(b) There shall be at the head of the Office of Federal Financial
Management a Controller, who shall be appointed by the President, by
and with the advice and consent of the Senate. The Controller shall be
appointed from among individuals who possess—

(1) demonstrated ability and practical experience in accounting,
financial management, and financial systems; and

(2) extensive practical experience in financial management in
large governmental or business entities.

(c) The Controller of the Office of Federal Financial Management
shall be the deputy and principal advisor to the Deputy Director for
Management in the performance by the Deputy Director for Management
of functions described in section 503(a).

(b) STATEMENT OF APPROPRIATIONS IN BUDGET.—Section
1105(a) of Title 31, United States Code, is amended by adding at the end
the following:

(28) a separate statement of the amount of appropriations
requested for the Office of Federal Financial Management.

(c) CLERICAL AMENDMENT.-The table of contents at the
beginning of Chapter 5 of Title 31, United States Code, is amended by
striking the items relating to sections 503 and 504 and inserting the
following:

503. Functions of Deputy Director for Management.

504. Office of Federal Financial Management.

505. Office of Information and Regulatory Affairs.

506. Office of Federal Procurement Policy.

Sec. 204. Duties and Functions of the Department of the Treasury

Nothing in this Act shall be construed to interfere with the exercise of
the functions, duties, and responsibilities of the Department of the
Treasury, as in effect immediately before the enactment of this Act.

Sec. 205. Agency Chief Financial Officers

' Amended by P.L. 103-272, § 4(f)(1)(B), 108 Stat. 1361 (1994); P.L. 106-58,
Title VI, § 638(g), 113 Stat. 476 (1999); P.L. 107-347, Title I, § 102(b), 116 Stat. 2910
(2002).
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(a) IN GENERAL.-Subtitle I of Title 31, United States Code, is
amended by adding at the end the following new chapter:
Chapter 9-Agency Chief Financial Officers
§901. Establishment of agency Chief Financial Officers
(a) There shall be within each agency described in subsection (b) an
agency Chief Financial Officer. Each agency Chief Financial Officer
shall—
(1) for those agencies described in subsection (b)(1)—
(A) be appointed by the President, by and with the advice and
consent of the Senate; or
(B) be designated by the President, in consultation with the head of
the agency, from among officials of the agency who are required by law
to be so appointed;
(2) for those agencies described in subsection (b)(2)—
(A) be appointed by the head of the agency;
(B) be in the competitive service or the senior executive service; and
(C) be career appointees; and
(3) be appointed or designated, as applicable, from among individuals
who possess demonstrated ability in general management of, and
knowledge of and extensive practical experience in financial
management practices in large governmental or business entities.
(b) (1) The agencies referred to in subsection (a)(1) are the following:
(A) The Department of Agriculture.
(B) The Department of Commerce.
(C) The Department of Defense.
(D) The Department of Education.
(E) The Department of Energy.
(F) The Department of Health and Human Services.
(G) The Department of Homeland Security.
(H) The Department of Housing and Urban Development.
(I) The Department of the Interior.
(J) The Department of Justice.
(K) The Department of Labor.
(L) The Department of State.
(M) The Department of Transportation.
(N) The Department of the Treasury.
(O) The Department of Veterans Affairs.
(P) The Environmental Protection Agency.
(Q) The National Aeronautics and Space Administration.
(2) The agencies referred to in subsection (a)(2) are the following:
(A) The Agency for International Development.
(B) The General Services Administration.
(C) The National Science Foundation.
(D) The Nuclear Regulatory Commission.
(E) The Office of Personnel Management.
(F) The Small Business Administration.
(G) The Social Security Administration.
(c) (1) There shall be within the Executive Office of the President a Chief
Financial Officer, who shall be designated or appointed by the President
from among individuals meeting the standards described in subsection
(a)(3). The position of Chief Financial Officer established under this
paragraph may be so established in any Office (including the Office of
Administration) of the Executive Office of the President.
(2) The Chief Financial Officer designated or appointed under this
subsection shall, to the extent that the President determines appropriate
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and in the interest of the United States, have the same authority and
perform the same functions as apply in the case of a Chief Financial
Officer of an agency described in subsection (b).

(3) The President shall submit to Congress notification with respect to
any provision of section 902 [31 USCS § 902] that the President
determines shall not apply to a Chief Financial Officer designated or
appointed under this subsection.

(4) The President may designate an employee of the Executive Office
of the President (other than the Chief Financial Officer), who shall be
deemed “the head of the agency” for purposes of carrying out section 902
[31 USCS § 902], with respect to the Executive Office of the President.’
§902. Authority and functions of agency Chief Financial Officers
(a) IN GENERAL. — Subtitle I of title 31, United States Code, is
amended by adding at the end the following new chapter:

“CHAPTER 9 — AGENCY CHIEF FINANCIAL OFFICERS
“Sec.
“901. Establishment of agency Chief Financial Officers.
“902. Authority and functions of agency Chief Financial Officers.
“903. Establishment of agency Deputy Chief Financial Officers.
“§ 901. Establishment of agency Chief Financial Officers

“(a) There shall be within each agency described in subsection (b) an
agency Chief Financial Officer. Each agency Chief Financial Officer
shall —

“(1) for those agencies described in subsection (b)(1) —

“(A) be appointed by the President, by and with the advice and consent
of the Senate; or

“(B) be designated by the President, in consultation with the head of
the agency, from among officials of the agency who are required by law
to be so appointed,

“(2) for those agencies described in subsection (b)(2) —

“(A) be appointed by the head of the agency;

“(B) be in the competitive service or the senior executive service; and

“(C) be career appointees; and

“(3) be appointed or designated, as applicable, from among individuals
who possess demonstrated ability in general management of, and
knowledge of and extensive practical experience in financial
management practices in large governmental or business entities.

“(b)(1) The agencies referred to in subsection (a)(1) are the following:
“(A) The Department of Agriculture.
“(B) The Department of Commerce.
“(C) The Department of Defense.
“(D) The Department of Education.
“(E) The Department of Energy.
“(F) The Department of Health and Human Services.
“(G) The Department of Housing and Urban Development.
“(H) The Department of the Interior.

2 Amended by P.L. 103-296, § 108(j)(1), 108 Stat. 1488 (1994); P.L. 106-58, Title VI,
§ 638(a), 113 Stat. 475 (1999); Oct. 16, 2004, P.L. 108-330, § 3(a), (d)(2), 118 Stat. 1276,
1277.
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“(I) The Department of Justice.

“(J) The Department of Labor.

“(K) The Department of State.

“(L) The Department of Transportation.

“(M) The Department of the Treasury.

“(N) The Department of Veterans Affairs.

“(O) The Environmental Protection Agency.

“(P) The National Aeronautics and Space Administration.
“(2) The agencies referred to in subsection (a)(2) are the following:
“(A) The Agency for International Development.

“(B) The Federal Emergency Management Agency.

“(C) The General Services Administration.

“(D) The National Science Foundation.

“(E) The Nuclear Regulatory Commission.

“(F) The Office of Personnel Management.

“(G) The Small Business Administration.

“§ 902. Authority and functions of agency Chief Financial Officers

“(a) An agency Chief Financial Officer shall —

“(1) report directly to the head of the agency regarding financial
management matters;

“(2) oversee all financial management activities relating to the
programs and operations of the agency;

“(3) develop and maintain an integrated agency accounting and
financial management system, including financial reporting and internal
controls, which —

“(A) complies with applicable accounting principles, standards, and
requirements, and internal control standards;

“(B) complies with such policies and requirements as may be
prescribed by the Director of the Office of Management and Budget;

“(C) complies with any other requirements applicable to such systems;
and

“(D) provides for —

“(1) complete, reliable, consistent, and timely information which is
prepared on a uniform basis and which is responsive to the financial
information needs of agency management;

“(ii) the development and reporting of cost information;

“(iii) the integration of accounting and budgeting information; and

“(iv) the systematic measurement of performance;

“(4) make recommendations to the head of the agency regarding the
selection of the Deputy Chief Financial Officer of the agency;

“(5) direct, manage, and provide policy guidance and oversight of
agency financial management personnel, activities, and operations,
including —

(A) the preparation and annual revision of an agency plan to —

“(i) implement the 5—year financial management plan prepared by the
Director of the Office of Management and Budget under section
3512(a)(3) of this title; and

“(i1) comply with the requirements established under sections 3515 and
subsections (e) and (f) of section 3521 of this title;

“(B) the development of agency financial management budgets;

“(C) the recruitment, selection, and training of personnel to carry out
agency financial management functions;

“(D) the approval and management of agency financial management
systems design or enhancement projects;
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“(E) the implementation of agency asset management systems,
including systems for cash management, credit management, debt
collection, and property and inventory management and control;

“(6) prepare and transmit, by not later than 60 days after the submission
of the audit report required by section 3521(f) of this title, an annual
report to the agency head and the Director of the Office of Management
and Budget, which shall include —

“(A) a description and analysis of the status of financial management of
the agency;

“(B) the annual financial statements prepared under section 3515 of this
title;

“(C) the audit report transmitted to the head of the agency under section
3521(f) of this title;

“(D) a summary of the reports on internal accounting and
administrative control systems submitted to the President and the
Congress under the amendments made by the Federal Managers'
Financial Integrity Act of 1982 (Public Law 97-255); and

“(E) other information the head of the agency considers appropriate to
fully inform the President and the Congress concerning the financial
management of the agency;

“(7) monitor the financial execution of the budget of the agency in
relation to actual expenditures, and prepare and submit to the head of the
agency timely performance reports; and

“(8) review, on a biennial basis, the fees, royalties, rents, and other
charges imposed by the agency for services and things of value it
provides, and make recommendations on revising those charges to reflect
costs incurred by it in providing those services and things of value.
“(b)(1) In addition to the authority otherwise provided by this section,
each agency Chief Financial Officer —

“(A) subject to paragraph (2), shall have access to all records, reports,
audits, reviews, documents, papers, recommendations, or other material
which are the property of the agency or which are available to the
agency, and which relate to programs and operations with respect to
which that agency Chief Financial Officer has responsibilities under this
section;

“(B) may request such information or assistance as may be necessary
for carrying out the duties and responsibilities provided by this section
from any Federal, State, or local governmental entity; and

“(C) to the extent and in such amounts as may be provided in advance
by appropriations Acts, may —

“(i) enter into contracts and other arrangements with public agencies
and with private persons for the preparation of financial statements,
studies, analyses, and other services; and

“(i1) make such payments as may be necessary to carry out the
provisions of this section.

“(2) Except as provided in paragraph (1)(B), this subsection does
not provide to an agency Chief Financial Officer any access greater
than permitted under any other law to records, reports, audits,
reviews, documents, papers, recommendations, or other material of
any Office of Inspector General established under the Inspector
General Act of 1978 (5 U.S.C. App.).

§903. Establishment of agency Deputy Chief Financial Officers
(a) There shall be within each agency described in section 901(b) an
agency Deputy Chief Financial Officer, who shall report directly to the
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agency Chief Financial Officer on financial management matters. The
position of agency Deputy Chief Financial Officer shall be a career
reserved position in the Senior Executive Service.

(b) Consistent with qualification standards developed by, and in
consultation with, the agency Chief Financial Officer and the Director of
the Office of Management and Budget, the head of each agency shall
appoint as Deputy Chief Financial Officer an individual with
demonstrated ability and experience in accounting, budget execution,
financial and management analysis, and systems development, and not
less than 6 years practical experience in financial management at large
governmental entities.

(b) CLERICAL AMENDMENT.-The table of chapters at the
beginning of subtitle I of Title 31, United States Code, is amended by
adding at the end the following:

“9. Agency Chief Financial Officers..........cccoevvveverieciieieirenn, 901.”

(c) CHIEF FINANCIAL OFFICERS OF DEPARTMENT OF
VETERANS AFFAIRS AND DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT.

(1) DESIGNATION.-The Secretary of Veterans Affairs and the
Secretary of Housing and Urban Development may each designate as
the agency Chief Financial Officer of that department for purposes of
section 901 of Title 31, United States Code, as amended by this
section, the Officer designated, respectively, under section 4(c) of the
Department of Veterans Affairs Act (38 USC 201 note) and section
4(e) of the Department of Housing and Urban Development Act (42
USC 3533(e)), as in effect before the effective date of this Act.

(2) CONFORMING AMENDMENT.-Section 4(c) of the
Department of Veterans Affairs Act (38 USC 201 note) and section
4(e) of the Department of Housing and Urban Development Act (42
USC 3533(e)), as added by section 121 of Public Law 101-235, are
repealed.

Sec. 206. Transfer of Functions and Personnel of Agency Chief
Financial Officers

(a) AGENCY REVIEWS OF FINANCIAL MANAGEMENT
ACTIVITIES.—Not later than 120 days after the date of the enactment of
this Act, the Director of the Office of Management and Budget shall
require each agency listed in subsection (b) of section 901 of Title 31,
United States Code, as amended by this Act, to conduct a review of its
financial management activities for the purpose of consolidating its
accounting, budgeting, and other financial management activities under
the agency Chief Financial Officer appointed under subsection (a) of that
section for the agency.

(b) REORGANIZATION PROPOSAL.-Not later than 120 days after
the issuance of requirements under subsection (a) and subject to all laws
vesting functions in particular Officers and employees of the United
States, the head of each agency shall submit to the Director of the Office
of Management and Budget a proposal for reorganizing the agency for
the purposes of this Act. Such proposal shall include—

(1) a description of all functions, powers, duties, personnel,
property, or records which the agency Chief Financial Officer is
proposed to have authority over, including those relating to functions
that are not related to financial management activities; and

(2) a detailed outline of the administrative structure of the Office
of the agency Chief Financial Officer, including a description of the
responsibility and authority of financial management personnel and
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resources in agencies or other subdivisions as appropriate to that

agency.

(c) REVIEW AND APPROVAL OF PROPOSAL.-Not later than 60
days after receiving a proposal from the head of an agency under
subsection (b), the Director of the Office of Management and Budget
shall approve or disapprove the proposal and notify the head of the
agency of that approval or disapproval. The Director shall approve each
proposal which establishes an agency Chief Financial Officer in
conformance with section 901 of Title 31, United States Code, as added
by this Act, and which establishes a financial management structure
reasonably tailored to the functions of the agency. Upon approving or
disapproving a proposal of an agency under this section, the Director
shall transmit to the head of the agency a written notice of that approval
or disapproval.

(d) IMPLEMENTATION OF PROPOSAL.—Upon receiving written
notice of approval of a proposal under this section from the Director of
the Office of Management and Budget, the head of an agency shall
implement that proposal.

Sec. 207. Compensation
(a) COMPENSATION, LEVEL II. — Section 5313 of title 5, United
States Code, is amended by adding at the end the following:

“Deputy Director for Management, Office of Management and Budget.”.

(b) COMPENSATION, LEVEL IIl. — Section 5314 of title 5, United
States Code, is amended by adding at the end the following:

“Controller, Office of Federal Financial Management, Office of
Management and Budget.”.

(c) COMPENSATION, LEVEL IV. — Section 5315 of title 5, United
States Code, is amended by adding at the end the following:

“Chief Financial Officer, Department of Agriculture.

“Chief Financial Officer, Department of Commerce.

“Chief Financial Officer, Department of Defense.

“Chief Financial Officer, Department of Education.

“Chief Financial Officer, Department of Energy.

“Chief Financial Officer, Department of Health and Human Services.

“Chief Financial Officer, Department of Housing and Urban
Development.

“Chief Financial Officer, Department of the Interior.
“Chief Financial Officer, Department of Justice.
“Chief Financial Officer, Department of Labor.

“Chief Financial Officer, Department of State.
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“Chief Financial Officer, Department of Transportation.
“Chief Financial Officer, Department of the Treasury.
“Chief Financial Officer, Department of Veterans Affairs.
“Chief Financial Officer, Environmental Protection Agency.

“Chief Financial Officer, National Aeronautics and Space
Administration.”.

Title III-Enhancement of Federal Financial Management Activities

Sec. 301. Financial Management Status Report; 5-Year Plan of
Director of Office of Management and Budget

(a) IN GENERAL.—Section 3512 of Title 31, United States Code, is
amended by striking the heading thereof, redesignating subsections (a)
through (f) in order as subsections (b) through (g), and by inserting
before such subsection (b), as so redesignated, the following:
§3512. Executive agency accounting and other financial management
reports and plans

(a)(1) The Director of the Office of Management and Budget shall
prepare and submit to the appropriate committees of the Congress a
financial management status report and a government-wide S5-—year
financial management plan.

(2) A financial management status report under this subsection
shall include—

(A) a description and analysis of the status of financial
management in the executive branch;

(B) a summary of the most recently completed financial
statements—

(i) of Federal agencies under section 3515 of this Title; and
(i1) of Government corporations;
(C) a summary of the most recently completed financial
statement audits and reports
(i) of Federal agencies under section 3521 (e) and (f) of
this Title; and
(i1) of Government corporations;

(D) a summary of reports on internal accounting and
administrative control systems submitted to the President and the
Congress under the amendments made by the Federal Managers’
Financial Integrity Act of 1982 (Public Law 97-255); and

(E) any other information the Director considers appropriate to
fully inform the Congress regarding the financial management of
the Federal Government.

(3)(A) A government—-wide 5—year financial management plan
under this subsection shall describe the activities the Director, the
Deputy Director for Management, the Controller of the Office of
Federal Financial Management, and agency Chief Financial Officers
shall conduct over the next 5 fiscal years to improve the financial
management of the Federal Government.

(B) Each government-wide 5—year financial management plan
prepared under this subsection shall—
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(1) describe the existing financial management structure
and any changes needed to establish an integrated financial
management system,

(i1) be consistent with applicable accounting principles,
standards, and requirements;

(iii) provide a strategy for developing and integrating
individual agency accounting, financial information, and other
financial management systems to ensure adequacy,
consistency, and timeliness of financial information;

(iv) identify and make proposals to eliminate duplicative
and unnecessary systems, including encouraging agencies to
share systems which have sufficient capacity to perform the
functions needed,;

(v) identify projects to bring existing systems into
compliance with the applicable standards and requirements;

(vi) contain milestones for equipment acquisitions and
other actions necessary to implement the S5—year plan
consistent with the requirements of this section;

(vii) identify financial management personnel needs and
actions to ensure those needs are met;

(viii) include a plan for ensuring the annual audit of
financial statements of executive agencies pursuant to section
3521(h) of this Title; and

(ix) estimate the costs of implementing the government—
wide 5—year plan.

(4)(A) Not later than 15 months after the date of the enactment of
this subsection, the Director of the Office of Management and Budget
shall submit the first financial management status report and
government-wide S5—year financial management plan under this
subsection to the appropriate committees of the Congress.

(B)(1) Not later than January 31 of each year thereafter, the
Director of the Office of Management and Budget shall submit to
the appropriate committees of the Congress a financial
management status report and a revised government—wide 5—year
financial management plan to cover the succeeding 5 fiscal years,
including a report on the accomplishments of the executive branch
in implementing the plan during the preceding fiscal year

(i) The Director shall include with each revised
government-wide S5—year financial management plan a
description of any substantive changes in the financial
statement audit plan required by paragraph (3)(B)(viii),
progress made by executive agencies implementing the audit
plan, and any improvements in Federal Government financial
management related to preparation and audit of financial
statements of executive agencies.

(5) Not later than 30 days after receiving each annual report under
section 902(a)(6) of this Title, the Director shall transmit to the
Chairman of the Committee on Government Operations of the House
of Representatives and the Chairman of the Committee on
Governmental Affairs of the Senate a final copy of that report and
any comments on the report by the Director.

(b) CLERICAL AMENDMENT.-The table of contents at the
beginning of Chapter 35 of Title 31, United States Code, is amended by
striking the item relating to section 3512 and inserting the following:
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3512. Executive agency accounting and other financial management
reports and plans.

Sec. 302. Chief Financial Officers Council

(a) ESTABLISHMENT.-There is established a Chief Financial
Officers Council, consisting of—

(1) the Deputy Director for Management of the Office of

Management and Budget, who shall act as chairperson of the council;

(2) the Controller of the Office of Federal Financial Management

of the Office of Management and Budget;

(3) the Fiscal Assistant Secretary of Treasury; and

(4) each of the agency Chief Financial Officers appointed under

section 901 of Title 31, United States Code, as amended by this Act.

(b) FUNCTIONS.-The Chief Financial Officers Council shall meet
periodically to advise and coordinate the activities of the agencies of its
members on such matters as consolidation and modernization of financial
systems, improved quality of financial information, financial data and
information standards, internal controls, legislation affecting financial
operations and organizations, and any other financial management
matter.

Sec. 303. Financial Statements of Agencies

(a) PREPARATION OF FINANCIAL STATEMENTS.—

(1) IN GENERAL—-Subchapter IT of Chapter 35 of Title 31,

United States Code, is amended by adding at the end the following:
§3515. Financial Statements of Agencies

(a) [(1)] Except as provided in subsection (e), not later than March 1
of 2003 and each year thereafter, the head of each covered executive
agency shall prepare and submit to the Congress and the Director of the
Office of Management and Budget an audited financial statement for the
preceding fiscal year, covering all accounts and associated activities of
each Office, bureau, and activity of the agency.

(b) Each audited financial statement of a covered executive agency
under this section shall reflect—

(1) the overall financial position of the offices, bureaus, and
activities covered by the statement, including assets and liabilities
thereof; and

(2) results of operations of those offices, bureaus, and activities.

(c) The Director of the Office of Management and Budget shall
identify components of covered executive agencies that shall be required
to have audited financial statements meeting the requirements of
subsection (b).

(d) The Director of the Office of Management and Budget shall
prescribe the form and content of the financial statements of covered
executive agencies under this section, consistent with applicable
accounting and financial reporting principles, standards, and
requirements.

(e) (1) The Director of the Office of Management and Budget may
exempt a covered executive agency, except an agency described in
section 901(b) [31 USCS § 901(b)], from the requirements of this section
with respect to a fiscal year if—

(A) the total amount of budget authority available to the agency
for the fiscal year does not exceed $ 25,000,000; and

(B) the Director determines that requiring an annual audited
financial statement for the agency with respect to the fiscal year is not
warranted due to the absence of risks associated with the agency's
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operations, the agency's demonstrated performance, or other factors that
the Director considers relevant.

(2) The Director shall annually notify the Committee on
Government Reform of the House of Representatives and the Committee
on Governmental Affairs of the Senate of each agency the Director has
exempted under this subsection and the reasons for each exemption.

(f) The term “covered executive agency”—

(1) means an executive agency that is not required by another
provision of Federal law to prepare and submit to the Congress and the
Director of the Office of Management and Budget an audited financial
statement for each fiscal year, covering all accounts and associated
activities of each Office, bureau, and activity of the agency; and

(2) does not include a corporation, agency, or instrumentality
subject to chapter 91 of this title [31 USCS §§ 9101 et seq.].

§3516. Reports Consolidation

(a)(1) With the concurrence of the Director of the Office of
Management and Budget, the head of an executive agency may adjust the
frequency and due dates of, and consolidate into an annual report to the
President, the Director of the Office of Management and Budget, and
Congress any statutorily required reports described in paragraph (2).
Such a consolidated report shall be submitted to the President, the
Director of the Office of Management and Budget, and to appropriate
committees and subcommittees of Congress not later than 150 days after
the end of the agency’s fiscal year.

(2) The following reports may be consolidated into the report

referred to in paragraph (1):

(A) Any report by an agency to Congress, the Office of
Management and Budget, or the President under section 1116 of
this Chapter.

(B) The following agency—specific reports:

(i) The biennial financial management improvement plan

by the Secretary of Defense under section 2222 of Title 10.

(ii)) The annual report of the Attorney General under

section 522 of Title 28.

(C) Any other statutorily required report pertaining to an
agency’s financial or performance management if the head of the
agency—

(1) determines that inclusion of that report will enhance the
usefulness of the reported information to decision makers; and
(i1) consults in advance of inclusion of that report with the
committee on Governmental Affairs of the Senate, the

Committee on Government Reform of the House of

Representatives and any other committee of Congress having

jurisdiction with respect to the report proposed for inclusion.

(b) A report under subsection (a) that incorporates the agency’s
program performance report under section 1116 shall be referred to as a
performance and accountability report.

(¢) A report under subsection (a) that does not incorporate the
agency’s program performance report under section 1116 shall contain a
summary of the most significant portions of the agency’s program
performance report, including the agency’s success in achieving key
performance goals for the applicable year.

> Added and Amended by P.L. 101-576, Title I1I, § 303(a)(1), 104 Stat. 2849 (1990);
P.L. 103-356, Title IV, § 405(a), 108 Stat. 3415 (1994); P.L. 106-531, § 4(a),
114 Stat. 2539 (2000); P.L. 107-289, § 2(a), 116 Stat. 2049 (2002).
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(d) A report under subsection (a) shall include a statement prepared
by the agency’s inspector general that summarizes what the inspector
general considers to be the most serious management and performance
challenges facing the agency and briefly assesses the agency’s progress
in addressing those challenges. The inspector general shall provide such
statement to the agency head at least 30 days before the due date of the
report under subsection (a). The agency head may comment on the
inspector general’s statement, but may not modify the statement.

(e) A report under subsection (a) shall include a transmittal letter
from the agency head containing, in addition to any other content, an
assessment by the agency head of the completeness and reliability of the
performance and financial data used in the report. The assessment shall
describe any material inadequacies in the completeness and reliability of
the data, and the actions the agency can take and is taking to resolve such
inadequacies.

(f) The Secretary of Homeland Security—

(1) shall for each fiscal year submit a performance and accountability
report under subsection (a) that incorporates the program performance
report under section 1116 of this title for the Department of Homeland
Security;

(2) shall include in each performance and accountability report an audit
opinion of the Department's internal controls over its financial reporting;
and

(3) shall design and implement Department—wide management controls
that—

(A) reflect the most recent homeland security strategy developed
pursuant to section 874(b)(2) of the Homeland Security Act of; and

(B) permit assessment, by the Congress and by managers within the
Department, of the Department's performance in executing such
strategy.”

Sec. 304. Financial Audits of Agencies
IN GENERAL—Section 3521 of title 31, United States Code, is
amended by adding at the end the following new subsections:’

(a) Each account of an agency shall be audited administratively
before being submitted to the Comptroller General. The head of each
agency shall prescribe regulations for conducting the audit and designate
a place at which the audit is to be conducted. However, a disbursing
official of an executive agency may not administratively audit vouchers
for which the official is responsible. With the consent of the Comptroller
General, the head of the agency may waive any part of an audit.

(b) The head of an agency may prescribe a statistical sampling
procedure to audit vouchers of the agency when the head of the agency
decides economies will result from using the procedure. The Comptroller
General—

(1) may prescribe the maximum amount of a voucher that may be
audited under this subsection; and

(2) in reviewing the accounting system of the agency, shall evaluate the
adequacy and effectiveness of the procedure.

4 Added by P.L. 106-531, § 3(a), 114 Stat. 2537 (2000). Amended by P.L. 108-330,
§ 4(a), 118 Stat. 1277 (2004).

Subsections (a), (b), (c), and (d) were established by P.L. 97-258, Subchapter 111, 96 Stat.
961 (1982). Amended by P.L. 101-576, Title 111, § 304(a), 104 Stat. 2852 (1990), which
added subsections (e), (1), (g), and (h). The following statutes further Amended this section:
P.L. 103-356, Title IV, § 405(b), 108 Stat. 3416 (1994); P.L. 104208, Div. A, Title I, §
101(f) [Title VIIL, § 805(a)], 110 Stat. 3009-392 (1996); P.L. 106-531, § 4(b),
114-Stat. 2539 (2000).
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(c) A disbursing or certifying official acting in good faith under
subsection (b) of this section is not liable for a payment or certification of
a voucher not audited specifically because of the procedure prescribed
under subsection (b) if the official and the head of the agency carry out
diligently collection action the Comptroller General prescribes.
(d) Subsections (b) and (c) of this section do not—

(1) affect the liability, or authorize the relief, of a payee, beneficiary, or
recipient of an illegal, improper, or incorrect payment; or

(2) relieve a disbursing or certifying official, the head of an agency, or
the Comptroller General of responsibility in carrying out collection
action against a payee, beneficiary, or recipient.

(e) Each financial statement prepared under section 3515 by an
agency shall be audited in accordance with applicable generally accepted
government auditing standards—

(1) in the case of an agency having an Inspector General appointed
under the Inspector General Act of 1978 (5 U.S.C.App.), by the Inspector
General or by an independent external auditor, as determined by the
Inspector General of the agency; and

(2) in any other case, by an independent external auditor, as determined
by the head of the agency.

(f) For each audited financial statement required under subsection (a)
of section 3515 of this title, the person who audits the statement for
purpose of subsection (e) of this section shall submit a report on the audit
to the head of the agency and the Controller of the Office of Federal
Financial Management. A report under this subsection shall be prepared
in accordance with generally accepted government auditing standards.

(g) The Comptroller General of the United States—

(1) may review any audit of a financial statement conducted under this
subsection by an Inspector General or an external auditor;

(2) shall report to the Congress, the Director of the Office of
Management and Budget, and the head of the agency which prepared the
statement, regarding the results of the review and make any
recommendation the Comptroller General considers appropriate; and

(3) may audit a financial statement prepared under section 3515 of this

title at the discretion of the Comptroller General or at the request of a
committee of the Congress.
An audit the Comptroller General performs under this subsection shall be
in lieu of the audit otherwise required by subsection (e) of this section.
Prior to performing such audit, the Comptroller General shall consult
with the Inspector General of the agency which prepared the statement.

(h) Each financial statement prepared by an executive agency for a
fiscal year after fiscal year 1991 shall be audited in accordance with this
section and the plan required by section 3512(a)(3)(B)(viii) of this title.

(1) (1) If the Government Accountability Office audits any financial
statement or related schedule which is prepared under section 3515 [31
USCS § 3515] by an executive agency (or component thereof) for a fiscal
year beginning on or after October 1, 2009, such executive agency (or
component) shall reimburse the Government Accountability Office for
the cost of such audit, if the Government Accountability Office audited
the statement or schedule of such executive agency (or component) for
fiscal year 2007.

(2) Any executive agency (or component thereof) that prepares a
financial statement under section 3515 [31 USCS § 3515] for a fiscal
year beginning on or after October 1, 2009, and that requests, with the
concurrence of the Inspector General of such agency, the Government
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Accountability Office to conduct the audit of such statement or any
related schedule required by section 3521 [31 USCS § 3521] may
reimburse the Government Accountability Office for the cost of such
audit.

(3) For the audits conducted under paragraphs (1) and (2), the
Government Accountability Office shall consult prior to the initiation of
the audit with the relevant executive agency (or component) and the
Inspector General of such agency on the scope, terms, and cost of such
audit.

(4) Any reimbursement under paragraph (1) or (2) shall be deposited to
a special account in the Treasury and shall be available to the
Government Accountability Office for such purposes and in such
amounts as are specified in annual appropriations Acts.

Sec. 305. Financial Audits of Government Corporations

Section 9105 of Title 31, United States Code, is amended to read as
follows:
§9105. Audits

(a) (1) The financial statements of Government corporations shall be
audited by the Inspector General of the corporation appointed under the
Inspector General Act of 1978 (5 U.S.C. App.), or under other Federal
law, or by an independent external auditor, as determined by the
Inspector General or, if there is no Inspector General, by the head of the
corporation.

(2) Audits under this section shall be conducted in accordance
with applicable generally accepted government auditing standards.

(3) Upon completion of the audit required by this subsection, the
person who audits the statement shall submit a report on the audit to the
head of the Government corporation, to the Chairman of the Committee
on Government Operations of the House of Representatives, and to the
Chairman of the Committee on Governmental Affairs of the Senate.

(4) The Comptroller General of the United States—

(A) may review any audit of a financial statement conducted
under this subsection by an Inspector General or an external auditor;

(B) shall report to the Congress, the Director of the Office of
Management and Budget, and the head of the Government corporation
which prepared the statement, regarding the results of the review and
make any recommendation the Comptroller General of the United States
considers appropriate; and

(C) may audit a financial statement of a Government
corporation at the discretion of the Comptroller General or at the request
of a committee of the Congress.

An audit the Comptroller General performs under this paragraph shall
be in lieu of the audit otherwise required by paragraph (1) of this
subsection. Prior to performing such audit, the Comptroller General shall
consult with the Inspector General of the agency which prepared the
statement.

(5) A Government corporation shall reimburse the Comptroller
General of the United States for the full cost of any audit conducted by
the Comptroller General under this subsection, as determined by the
Comptroller General. All reimbursements received under this paragraph

6 Added by P.L. 97-258, § 1, 96 Stat. 961 (1982). Amended by P.L. 101-576, Title IIL,
§ 304(a), 104 Stat. 2852 (1990); P.L. 103-356, Title IV, § 405(b), 108 Stat. 3416 (1994);
P.L. 104-208, Div. A, Title I, § 101(f) [Title VIIL § 805(a)], 110 Stat. 3009-392 (1996);
P.L. 106-531, § 4(b), 114 Stat. 2539 (2000); P.L. 110323, § 6(a), 122 Stat. 3547 (2008).
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by the Comptroller General of the United States shall be deposited in the
Treasury as miscellaneous receipts.

(b) Upon request of the Comptroller General of the United States, a
Government corporation shall provide to the Comptroller General of the
United States all books, accounts, financial records, reports, files,
workpapers, and property belonging to or in use by the Government
corporation and its auditor that the Comptroller General of the United
States considers necessary to the performance of any audit or review
under this section.

(c) Activities of the Comptroller General of the United States under
this section are in lieu of any audit of the financial transactions of a
Government corporation that the Comptroller General is required to
make under any other law.

Sec. 306. Management Reports of Government Corporations

(a) IN GENERAL.—Section 9106 of Title 31, United States Code, is

amended to read as follows:
§9106. Management reports
(a) (1) A Government corporation shall submit an annual management
report to the Congress not later than 180 days after the end of the
Government corporation's fiscal year.

(2) A management report under this subsection shall include—

(A) a statement of financial position;

(B) a statement of operations;

(C) a statement of cash flows;

(D) a reconciliation to the budget report of the Government
corporation, if applicable;

(E) a statement on internal accounting and administrative control
systems by the head of the management of the corporation, consistent
with the requirements for agency statements on internal accounting and
administrative control systems under the amendments made by the
Federal Managers' Financial Integrity Act of 1982 (Public Law 97-255);

(F) the report resulting from an audit of the financial statements of
the corporation conducted under section 9105 of this title; and

(G) any other comments and information necessary to inform the
Congress about the operations and financial condition of the corporation.
(b) A Government corporation shall provide the President, the Director of
the Office of Management and Budget, and the Comptroller General of
the United States a copy of the management report when it is submitted
to Congress.

Sec. 307. Adoption of Capital Accounting Standards

No capital accounting standard or principle, including any human
capital standard or principle, shall be adopted for use in an executive
department or agency until such standard has been reported to the
Congress and a period of 45 days of continuous session of the Congress
has expired.

7 Added by P.L. 97-258, § 1, 96 Stat. 1043 (1982). Amended by P.L. 100-86, Title IV,
§ 403, 101 Stat. 609 (1987); P.L. 100233, Title VII, Subtitle A, § 703, 101 Stat. 1706
(1988); P.L. 100-399, Title VI, § 602, 102 Stat. 1006 (1988); P.L. 101-73, Title V, Subtitle
B, § 511(b)(2), 103 Stat. 406 (1989); P.L. 101-576, Title IIL, § 305, 104 Stat. 2853 (1990);
P.L. 103-82, Title II, § 202(e)(2), 107 Stat. 888 (1993).

8" Added by P.L. 97-258, § 1, 96 Stat. 1044 (1982). Amended by P.L. 101-576,

Title IIL, § 306(a), 104 Stat. 2854 (1990).
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B. REPORTS CONSOLIDATION ACT OF 2000
Public Law 106-531 114 Stat. 2537
November 22, 2000
An Act

To amend Chapter 35 of Title 31, United States Code, to authorize the
consolidation of certain financial and performance management reports
required of Federal agencies, and for other purposes.

Sec. 1. Short Title
This Act may be cited as the “Reports Consolidation Act of 2000.”
Sec. 2. Findings and Purposes

(a) FINDINGS.—Congress finds that—

(1) existing law imposes numerous financial and performance
management reporting requirements on agencies;

(2) these separate requirements can cause duplication of effort on
the part of agencies and result in uncoordinated reports containing
information in a form that is not completely useful to Congress; and

(3) pilot projects conducted by agencies under the direction of the
Office of Management and Budget demonstrate that single
consolidated reports providing an analysis of verifiable financial and
performance management information produce more useful reports
with greater efficiency.

(b) PURPOSES.-The purposes of this Act are—
(1) to authorize and encourage the consolidation of financial and
performance management reports;
(2) to provide financial and performance management information
in a more meaningful and useful format for Congress, the President,
and the public;
(3) to improve the quality of agency financial and performance
management information; and
(4) to enhance coordination and efficiency on the part of agencies
in reporting financial and performance management information.
Sec. 3. Consolidated Reports

(a) IN GENERAL.—Chapter 35 of Title 31, United States Code, is
amended by adding at the end of the following:

“section 3516. Reports Consolidation

“(a)(1) With the concurrence of the Director of the Office of
Management and Budget, the head of an executive agency may adjust
the frequency and due dates of, and consolidate into an annual report
to the President, the Director of the Office of Management and
Budget, and Congress any statutorily required reports described in
paragraph (2). Such a consolidated report shall be submitted to the
President, the Director of the Office of Management and Budget, and
to appropriate committees and subcommittees of Congress not later
than 150 days after the end of the agency’s fiscal year.

“(2) The following reports may be consolidated into the report

referred to in paragraph (1):

(A) Any report by an agency to Congress, the Office of
Management and Budget, or the President under section 1116, this
Chapter, and Chapters 9, 33, 37, 75, and 91.

(B) The following agency—specific reports:
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“(i) The biennial financial management improvement plan
by the Secretary of Defense under section 2222 of Title 10.

“(ii) The annual report of the Attorney General under
section 522 of Title 28.

(C) Any other statutorily required report pertaining to an
agency’s financial or performance management if the head of the
agency—

“(i) determines that inclusion of that report will enhance
the usefulness of the reported information to decision makers;
and

“(i1) consults in advance of inclusion of that report with the
committee on Governmental Affairs of the Senate, the
Committee on Government Reform of the House of
Representatives, and any other committee of Congress having
jurisdiction with respect to the report proposed for inclusion.

“(b) A report under subsection (a) that incorporates the agency’s
program performance report under section 1116 shall be referred to as
a performance and accountability report.

“(c) A report under subsection (a) that does not incorporate the
agency’s program performance report under section 1116 shall
contain a summary of the most significant portions of the agency’s
program performance report, including the agency’s success in
achieving key performance goals for the applicable year.

“(d) A report under subsection (a) shall include a statement
prepared by the agency’s inspector general that summarizes what the
inspector general considers to be the most serious management and
performance challenges facing the agency and briefly assesses the
agency’s progress in addressing those challenges. The inspector
general shall provide such statement to the agency head at least 30
days before the due date of the report under subsection (a). The
agency head may comment on the inspector general’s statement, but
may not modify the statement.

“(e) A report under subsection (a) shall include a transmittal letter
from the agency head containing, in addition to any other content, an
assessment by the agency head of the completeness and reliability of
the performance and financial data used in the report. The assessment
shall describe any material inadequacies in the completeness and
reliability of the data, and the actions the agency can take and is
taking to resolve such inadequacies.”.”

(f) The Secretary of Homeland Security—

(1) shall for each fiscal year submit a performance and
accountability report under subsection (a) that incorporates the
program performance report under section 1116 of this title for
the Department of Homeland Security;

(2) shall include in each performance and accountability report
an audit opinion of the Department's internal controls over its
financial reporting; and

(3) shall design and implement Department—wide management
controls that—

(A) reflect the most recent homeland security strategy
developed pursuant to section 874(b)(2) of the Homeland
Security Act of 2002; and
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(B) permit assessment, by the Congress and by managers
within the Department, of the Department's performance in
executing such strategy.

(b) SPECIAL RULE FOR FISCAL YEARS 2000 AND 2001.—-
Notwithstanding paragraph (1) of section 3516(a) of Title 31, United
States Code (as added by subsection (a) of this section), the head of an
executive agency may submit a consolidated report under such paragraph
not later than 180 days after the end of that agency’s fiscal year, with
respect to fiscal years 2000 and 2001.

(c) TECHNICAL AND CONFORMING AMENDMENT.-The table
of sections for Chapter 35 of Title 31, United States Code, is amended by
inserting after the item relating to section 3515 the following:

“3516. Reports consolidation.”.

Sec. 4. Amendments Relating to Audited Financial Statement

(a) FINANCIAL STATEMENTS.—Section 3515 of Title 31, United
States Code, is amended—

(1) in subsection (a); by inserting “Congress and the” before
“Director”; and

(2) by striking subsections (e) through (h).

(b) ELIMINATION OF REPORT.—Section 3521(f) of Title 31,
United States code is amended—

(1) in paragraph (1)—

(A) by striking “subsections (a) and (f)” and inserting
“subsection (a)”’; and
(B) by striking “(1)”; and
(2) by striking paragraph (2).
Sec. 5. Amendments Relating to Program Performance Reports

(a) REPORT DUE DATE.—

(1) IN GENERAL.—Section 1116(a) of Title 31, United States
Code, is amended by striking “No later than March 31, 2000, and no
later than March 31 of each year thereafter,” and inserting “Not later
than 150 days after the end of an agency’s fiscal year,”.

(2) SPECIAL RULE FOR FISCAL YEARS 2000 AND 2001.—
Notwithstanding subsection (a) of section 1116 of Title 31, United
States Code (as amended by paragraph (1) of this subsection), an
agency head may submit a report under such subsection not later than
180 days after the end of that agency’s fiscal year, with respect to
fiscal years 2000 and 2001.

(b) INCLUSION OF INFORMATION IN FINANCIAL
STATEMENT.—Section 1116(e) of Title 31, United States Code, is
amended to read as follows:

“(e)(1) Except as provided in paragraph (2), each program
performance report shall contain an assessment by the agency head of
the completeness and reliability of the performance data included in
the report. The assessment shall describe any material inadequacies in
the completeness and reliability of the performance data, and the
actions the agency can take and is taking to resolve such
inadequacies.

“(2) If a program performance report is incorporated into a report

submitted under section 3516, the requirements of section 3516(e) shall
apply in lieu of paragraph (1).”.

! Subsection (f) added P.L. 108330, § 4(a), 118 Stat. 1277 (2004).
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C. GOVERNMENT PERFORMANCE AND RESULTS ACT OF
1993

Public Law 103-410 107 Stat. 285

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

Sec. 1. Short Title

This Act may be cited as the “Government Performance and Results Act
0f 1993”.

Sec. 2. Findings and Purposes

(a) FINDINGS.—The Congress finds that—

(1) waste and inefficiency in Federal programs undermine the
confidence of the American people in the Government and reduces
the Federal Government's ability to address adequately vital public
needs;

(2) Federal managers are seriously disadvantaged in their efforts
to improve program efficiency and effectiveness, because of
insufficient articulation of program goals and inadequate information
on program performance; and

(3) congressional policymaking, spending decisions and program
oversight are seriously handicapped by insufficient attention to
program performance and results.

(b) PURPOSES.—The purposes of this Act are to—

(1) improve the confidence of the American people in the
capability of the Federal Government, by systematically holding
Federal agencies accountable for achieving program results;

(2) initiate program performance reform with a series of pilot
projects in setting program goals, measuring program performance
against those goals, and reporting publicly on their progress;

(3) improve Federal program effectiveness and public
accountability by promoting a new focus on results, service quality,
and customer satisfaction;

(4) help Federal managers improve service delivery, by requiring
that they plan for meeting program objectives and by providing them
with information about program results and service quality;

(5) improve congressional decisionmaking by providing more
objective information on achieving statutory objectives, and on the
relative effectiveness and efficiency of Federal programs and
spending; and

(6) improve internal management of the Federal Government.

Sec. 3. Strategic Planning
Chapter 3 of title 5, United States Code, is amended by adding after
section 305 the following new section:

“§ 306. Strategic plans
“(a) No later than September 30, 1997, the head of each agency shall
submit to the Director of the Office of Management and Budget and to
the Congress a strategic plan for program activities. Such plan shall
contain—
“(1) a comprehensive mission statement covering the major
functions and operations of the agency;
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“(2) general goals and objectives, including outcome-related
goals and objectives, for the major functions and operations of the
agency;

“(3) a description of how the goals and objectives are to be
achieved, including a description of the operational processes, skills
and technology, and the human, capital, information, and other
resources required to meet those goals and objectives;

“(4) a description of how the performance goals included in the
plan required by section 1115(a) of title 31 shall be related to the
general goals and objectives in the strategic plan;

“(5) an identification of those key factors external to the agency
and beyond its control that could significantly affect the achievement
of the general goals and objectives; and

“(6) a description of the program evaluations used in establishing
or revising general goals and objectives, with a schedule for future
program evaluations.

“(b) The strategic plan shall cover a period of not less than five years
forward from the fiscal year in which it is submitted, and shall be
updated and revised at least every three years.

“(c) The performance plan required by section 1115 of title 31 shall
be consistent with the agency's strategic plan. A performance plan may
not be submitted for a fiscal year not covered by a current strategic plan
under this section.

“(d) When developing a strategic plan, the agency shall consult with
the Congress, and shall solicit and consider the views and suggestions of
those entities potentially affected by or interested in such a plan.

“(e) The functions and activities of this section shall be considered to
be inherently Governmental functions. The drafting of strategic plans
under this section shall be performed only by Federal employees.

“(f) For purposes of this section the term ‘agency’ means an
Executive agency defined under section 105, but does not include the
Central Intelligence Agency, the General Accounting Office, the Panama
Canal Commission, the United States Postal Service, and the Postal Rate
Commission.”.

Sec. 4. Annual Performance Plans and Reports

(a) BUDGET CONTENTS AND SUBMISSION TO CONGRESS.—
Section 1105(a) of title 31, United States Code, is amended by adding at
the end thereof the following new paragraph:

“(29) beginning with fiscal year 1999, a Federal Government
performance plan for the overall budget as provided for under section
1115.”.

(b) PERFORMANCE PLANS AND REPORTS.—Chapter 11 of title 31,
United States Code, is amended by adding after section 1114 the
following new sections:

“§ 1115. Performance plans
“(a) In carrying out the provisions of section 1105(a)(29), the
Director of the Office of Management and Budget shall require each
agency to prepare an annual performance plan covering each program
activity set forth in the budget of such agency. Such plan shall—
“(1) establish performance goals to define the level of
performance to be achieved by a program activity;
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“(2) express such goals in an objective, quantifiable, and
measurable form unless authorized to be in an alternative form under
subsection (b);

“(3) briefly describe the operational processes, skills and
technology, and the human, capital, information, or other resources
required to meet the performance goals;

“(4) establish performance indicators to be used in measuring or
assessing the relevant outputs, service levels, and outcomes of each
program activity;

“(5) provide a basis for comparing actual program results with the
established performance goals; and

“(6) describe the means to be used to verify and validate measured
values.

“(b) If an agency, in consultation with the Director of the Office of
Management and Budget, determines that it is not feasible to express the
performance goals for a particular program activity in an objective,
quantifiable, and measurable form, the Director of the Office of
Management and Budget may authorize an alternative form. Such
alternative form shall—

“(1) include separate descriptive statements of—

“(A)(i) a minimally effective program, and
“(i1) a successful program, or
“(B) such alternative as authorized by the Director of the

Office of Management and Budget,
with sufficient precision and in such terms that would allow for an
accurate, independent determination of whether the program activity's
performance meets the criteria of the description; or

“(2) state why it is infeasible or impractical to express a
performance goal in any form for the program activity.

“(c) For the purpose of complying with this section, an agency may
aggregate, disaggregate, or consolidate program activities, except that
any aggregation or consolidation may not omit or minimize the
significance of any program activity constituting a major function or
operation for the agency.

“(d) An agency may submit with its annual performance plan an
appendix covering any portion of the plan that—

“(1) is specifically authorized under criteria established by an
Executive order to be kept secret in the interest of national defense or
foreign policy; and

“(2) is properly classified pursuant to such Executive order.

“(e) The functions and activities of this section shall be considered to
be inherently Governmental functions. The drafting of performance plans
under this section shall be performed only by Federal employees.

“(f) For purposes of this section and sections 1116 through 1119, and
sections 9703 and 9704 the term—

“(1) ‘agency’ has the same meaning as such term is defined under
section 306(f) of title 5;

“(2) ‘outcome measure’ means an assessment of the results of a
program activity compared to its intended purpose;

“(3) ‘output measure’ means the tabulation, calculation, or
recording of activity or effort and can be expressed in a quantitative
or qualitative manner;

“(4) ‘performance goal’ means a target level of performance
expressed as a tangible, measurable objective, against which actual
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achievement can be compared, including a goal expressed as a

quantitative standard, value, or rate;

“(5) ‘performance indicator’ means a particular value or
characteristic used to measure output or outcome;

“(6) ‘program activity’ means a specific activity or project as
listed in the program and financing schedules of the annual budget of
the United States Government; and

“(7) ‘program evaluation’ means an assessment, through objective
measurement and systematic analysis, of the manner and extent to
which Federal programs achieve intended objectives.

“§ 1116. Program performance reports

“(a) No later than March 31, 2000, and no later than March 31 of
each year thereafter, the head of each agency shall prepare and submit to
the President and the Congress, a report on program performance for the
previous fiscal year.

“(b)(1) Each program performance report shall set forth the
performance indicators established in the agency performance plan under
section 1115, along with the actual program performance achieved
compared with the performance goals expressed in the plan for that fiscal
year.

“(2) If performance goals are specified in an alternative form under
section 1115(b), the results of such program shall be described in relation
to such specifications, including whether the performance failed to meet
the criteria of a minimally effective or successful program.

“(c) The report for fiscal year 2000 shall include actual results for the
preceding fiscal year, the report for fiscal year 2001 shall include actual
results for the two preceding fiscal years, and the report for fiscal year
2002 and all subsequent reports shall include actual results for the three
preceding fiscal years.

“(d) Each report shall—

“(1) review the success of achieving the performance goals of the
fiscal year;

“(2) evaluate the performance plan for the current fiscal year
relative to the performance achieved toward the performance goals in
the fiscal year covered by the report;

“(3) explain and describe, where a performance goal has not been
met (including when a program activity's performance is determined
not to have met the criteria of a successful program activity under
section 1115(b)(1)(A)(ii) or a corresponding level of achievement if
another alternative form is used)—

“(A) why the goal was not met;

“(B) those plans and schedules for achieving the established
performance goal; and

“(C) if the performance goal is impractical or infeasible, why
that is the case and what action is recommended;

“(4) describe the use and assess the effectiveness in achieving
performance goals of any waiver under section 9703 of this title; and

“(5) include the summary findings of those program evaluations
completed during the fiscal year covered by the report.

“(e) An agency head may include all program performance
information required annually under this section in an annual financial
statement required under section 3515 if any such statement is submitted
to the Congress no later than March 31 of the applicable fiscal year.

“(f) The functions and activities of this section shall be considered to
be inherently Governmental functions. The drafting of program
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performance reports under this section shall be performed only by
Federal employees.
“§ 1117. Exemption

“The Director of the Office of Management and Budget may exempt
from the requirements of sections 1115 and 1116 of this title and section
306 of title 5, any agency with annual outlays of $20,000,000 or less.”.

Sec. 5. Managerial Accountability and Flexibility

(a) MANAGERIAL ACCOUNTABILITY AND FLEXIBILITY.—
Chapter 97 of title 31, United States Code, is amended by adding after
section 9702, the following new section:

“§ 9703. Managerial accountability and flexibility

“(a) Beginning with fiscal year 1999, the performance plans required
under section 1115 may include proposals to waive administrative
procedural requirements and controls, including specification of
personnel staffing levels, limitations on compensation or remuneration,
and prohibitions or restrictions on funding transfers among budget object
classification 20 and subclassifications 11, 12, 31, and 32 of each annual
budget submitted under section 1105, in return for specific individual or
organization accountability to achieve a performance goal. In preparing
and submitting the performance plan under section 1105(a)(29), the
Director of the Office of Management and Budget shall review and may
approve any proposed waivers. A waiver shall take effect at the
beginning of the fiscal year for which the waiver is approved.

“(b) Any such proposal under subsection (a) shall describe the
anticipated effects on performance resulting from greater managerial or
organizational flexibility, discretion, and authority, and shall quantify the
expected improvements in performance resulting from any waiver. The
expected improvements shall be compared to current actual performance,
and to the projected level of performance that would be achieved
independent of any waiver.

“(c) Any proposal waiving limitations on compensation or
remuneration shall precisely express the monetary change in
compensation or remuneration amounts, such as bonuses or awards, that
shall result from meeting, exceeding, or failing to meet performance
goals.

“(d) Any proposed waiver of procedural requirements or controls
imposed by an agency (other than the proposing agency or the Office of
Management and Budget) may not be included in a performance plan
unless it is endorsed by the agency that established the requirement, and
the endorsement included in the proposing agency's performance plan.

“(e) A waiver shall be in effect for one or two years as specified by
the Director of the Office of Management and Budget in approving the
waiver. A waiver may be renewed for a subsequent year. After a waiver
has been in effect for three consecutive years, the performance plan
prepared under section 1115 may propose that a waiver, other than a
waiver of limitations on compensation or remuneration, be made
permanent.

“(f) For purposes of this section, the definitions under section 1115(f)
shall apply.”.
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Sec. 6. Pilot Projects

(a) PERFORMANCE PLANS AND REPORTS.—Chapter 11 of title 31,
United States Code, is amended by inserting after section 1117 (as added
by section 4 of this Act) the following new section:

“§ 1118. Pilot projects for performance goals

“(a) The Director of the Office of Management and Budget, after
consultation with the head of each agency, shall designate not less than
ten agencies as pilot projects in performance measurement for fiscal
years 1994, 1995, and 1996. The selected agencies shall reflect a
representative range of Government functions and capabilities in
measuring and reporting program performance.

“(b) Pilot projects in the designated agencies shall undertake the
preparation of performance plans under section 1115, and program
performance reports under section 1116, other than section 1116(c), for
one or more of the major functions and operations of the agency. A
strategic plan shall be used when preparing agency performance plans
during one or more years of the pilot period.

“(c) No later than May 1, 1997, the Director of the Office of
Management and Budget shall submit a report to the President and to the
Congress which shall—

“(1) assess the benefits, costs, and usefulness of the plans and
reports prepared by the pilot agencies in meeting the purposes of the
Government Performance and Results Act of 1993;

“(2) identify any significant difficulties experienced by the pilot
agencies in preparing plans and reports; and

“(3) set forth any recommended changes in the requirements of
the provisions of Government Performance and Results Act of 1993,
section 306 of title 5, sections 1105, 1115, 1116, 1117, 1119 and
9703 of this title, and this section.”.

(b) MANAGERIAL ACCOUNTABILITY AND FLEXIBILITY.—
Chapter 97 of title 31, United States Code, is amended by inserting after
section 9703 (as added by section 5 of this Act) the following new
section:

“§ 9704. Pilot projects for managerial accountability and flexibility

“(a) The Director of the Office of Management and Budget shall
designate not less than five agencies as pilot projects in managerial
accountability and flexibility for fiscal years 1995 and 1996. Such
agencies shall be selected from those designated as pilot projects under
section 1118 and shall reflect a representative range of Government
functions and capabilities in measuring and reporting program
performance.

“(b) Pilot projects in the designated agencies shall include proposed
waivers in accordance with section 9703 for one or more of the major
functions and operations of the agency.

“(c) The Director of the Office of Management and Budget shall
include in the report to the President and to the Congress required under
section 1118(¢c)—

“(1) an assessment of the benefits, costs, and usefulness of
increasing managerial and organizational flexibility, discretion, and
authority in exchange for improved performance through a waiver;
and
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“(2) an identification of any significant difficulties experienced by
the pilot agencies in preparing proposed waivers.
“(d) For purposes of this section the definitions under section 1115(f)
shall apply.”.

(c) PERFORMANCE BUDGETING.—Chapter 11 of title 31, United
States Code, is amended by inserting after section 1118 (as added by
section 6 of this Act) the following new section:

“§ 1119. Pilot projects for performance budgeting

“(a) The Director of the Office of Management and Budget, after
consultation with the head of each agency shall designate not less than
five agencies as pilot projects in performance budgeting for fiscal years
1998 and 1999. At least three of the agencies shall be selected from those
designated as pilot projects under section 1118, and shall also reflect a
representative range of Government functions and capabilities in
measuring and reporting program performance.

“(b) Pilot projects in the designated agencies shall cover the
preparation of performance budgets. Such budgets shall present, for one
or more of the major functions and operations of the agency, the varying
levels of performance, including outcome-related performance, that
would result from different budgeted amounts.

“(c) The Director of the Office of Management and Budget shall
include, as an alternative budget presentation in the budget submitted
under section 1105 for fiscal year 1999, the performance budgets of the
designated agencies for this fiscal year.

“(d) No later than March 31, 2001, the Director of the Office of
Management and Budget shall transmit a report to the President and to
the Congress on the performance budgeting pilot projects which shall—

“(1) assess the feasibility and advisability of including a
performance budget as part of the annual budget submitted under
section 1105;

“(2) describe any difficulties encountered by the pilot agencies in
preparing a performance budget;

“(3) recommend whether legislation requiring performance
budgets should be proposed and the general provisions of any
legislation; and

“(4) set forth any recommended changes in the other requirements
of the Government Performance and Results Act of 1993, section 306
of title 5, sections 1105, 1115, 1116, 1117, and 9703 of this title, and
this section.

“(e) After receipt of the report required under subsection (d), the
Congress may specify that a performance budget be submitted as part of
the annual budget submitted under section 1105.”.

Sec. 7. United States Postal Service
Part III of title 39, United States Code, is amended by adding at the end
thereof the following new chapter:

“Chapter 28—Strategic Planning and Performance Management

“Sec.

“2801.  Definitions.

“2802.  Strategic plans.
“2803.  Performance plans.
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“2804.  Program performance reports.
“2805.  Inherently Governmental functions.

“§ 2801. Definitions

“For purposes of this chapter the term—

“(1) ‘outcome measure’ refers to an assessment of the results of a
program activity compared to its intended purpose;

“(2) ‘output measure’ refers to the tabulation, calculation, or
recording of activity or effort and can be expressed in a quantitative
or qualitative manner;

“(3) ‘performance goal’ means a target level of performance
expressed as a tangible, measurable objective, against which actual
achievement shall be compared, including a goal expressed as a
quantitative standard, value, or rate;

“(4) ‘performance indicator’ refers to a particular value or
characteristic used to measure output or outcome;

“(5) ‘program activity’ means a specific activity related to the
mission of the Postal Service; and

“(6) ‘program evaluation’ means an assessment, through objective
measurement and systematic analysis, of the manner and extent to
which Postal Service programs achieve intended objectives.

“§ 2802. Strategic plans

“(a) No later than September 30, 1997, the Postal Service shall submit
to the President and the Congress a strategic plan for its program
activities. Such plan shall contain—

“(1) a comprehensive mission statement covering the major
functions and operations of the Postal Service;

“(2) general goals and objectives, including outcome-related
goals and objectives, for the major functions and operations of the
Postal Service;

“(3) a description of how the goals and objectives are to be
achieved, including a description of the operational processes, skills
and technology, and the human, capital, information, and other
resources required to meet those goals and objectives;

“(4) a description of how the performance goals included in the
plan required under section 2803 shall be related to the general goals
and objectives in the strategic plan;

“(5) an identification of those key factors external to the Postal
Service and beyond its control that could significantly affect the
achievement of the general goals and objectives; and

“(6) a description of the program evaluations used in establishing
or revising general goals and objectives, with a schedule for future
program evaluations.

“(b) The strategic plan shall cover a period of not less than five years
forward from the fiscal year in which it is submitted, and shall be
updated and revised at least every three years.

“(c) The performance plan required under section 2803 shall be
consistent with the Postal Service's strategic plan. A performance plan
may not be submitted for a fiscal year not covered by a current strategic
plan under this section.

“(d) When developing a strategic plan, the Postal Service shall solicit
and consider the views and suggestions of those entities potentially
affected by or interested in such a plan, and shall advise the Congress of
the contents of the plan.
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“§ 2803. Performance plans

“(a) The Postal Service shall prepare an annual performance plan
covering each program activity set forth in the Postal Service budget,
which shall be included in the comprehensive statement presented under
section 2401(g) of this title. Such plan shall—

“(1) establish performance goals to define the level of
performance to be achieved by a program activity;

“(2) express such goals in an objective, quantifiable, and
measurable form unless an alternative form is used under subsection
(b);

“(3) briefly describe the operational processes, skills and
technology, and the human, capital, information, or other resources
required to meet the performance goals;

“(4) establish performance indicators to be used in measuring or
assessing the relevant outputs, service levels, and outcomes of each
program activity;

“(5) provide a basis for comparing actual program results with the
established performance goals; and

“(6) describe the means to be used to verify and validate measured
values.

“(b) If the Postal Service determines that it is not feasible to express
the performance goals for a particular program activity in an objective,
quantifiable, and measurable form, the Postal Service may use an
alternative form. Such alternative form shall—

“(1) include separate descriptive statements of—

“(A) a minimally effective program, and
“(B) a successful program,

with sufficient precision and in such terms that would allow for an

accurate, independent determination of whether the program activity's

performance meets the criteria of either description; or

“(2) state why it is infeasible or impractical to express a
performance goal in any form for the program activity.

“(c) In preparing a comprehensive and informative plan under this
section, the Postal Service may aggregate, disaggregate, or consolidate
program activities, except that any aggregation or consolidation may not
omit or minimize the significance of any program activity constituting a
major function or operation.

“(d) The Postal Service may prepare a non—public annex to its plan
covering program activities or parts of program activities relating to—

“(1) the avoidance of interference with criminal prosecution; or

“(2) matters otherwise exempt from public disclosure under
section 410(c) of this title.

“§ 2804. Program performance reports

“(a) The Postal Service shall prepare a report on program
performance for each fiscal year, which shall be included in the annual
comprehensive statement presented under section 2401(g) of this title.

“(b)(1) The program performance report shall set forth the
performance indicators established in the Postal Service performance
plan, along with the actual program performance achieved compared
with the performance goals expressed in the plan for that fiscal year.

“(2) If performance goals are specified by descriptive statements of a
minimally effective program activity and a successful program activity,
the results of such program shall be described in relationship to those
categories, including whether the performance failed to meet the criteria
of either category.
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“(c) The report for fiscal year 2000 shall include actual results for the
preceding fiscal year, the report for fiscal year 2001 shall include actual
results for the two preceding fiscal years, and the report for fiscal year
2002 and all subsequent reports shall include actual results for the three
preceding fiscal years.

“(d) Each report shall—

“(1) review the success of achieving the performance goals of the
fiscal year;

“(2) evaluate the performance plan for the current fiscal year
relative to the performance achieved towards the performance goals
in the fiscal year covered by the report;

“(3) explain and describe, where a performance goal has not been
met (including when a program activity's performance is determined
not to have met the criteria of a successful program activity under
section 2803(b)(2))—

“(A) why the goal was not met;

“(B) those plans and schedules for achieving the established
performance goal; and

“(C) if the performance goal is impractical or infeasible, why
that is the case and what action is recommended; and

“(4) include the summary findings of those program evaluations
completed during the fiscal year covered by the report.

“§ 2805. Inherently Governmental functions

“The functions and activities of this chapter shall be considered to be
inherently Governmental functions. The drafting of strategic plans,
performance plans, and program performance reports under this section
shall be performed only by employees of the Postal Service.”.

Sec. 8. Congressional Oversight and Legislation

(a) IN GENERAL.—Nothing in this Act shall be construed as limiting
the ability of Congress to establish, amend, suspend, or annul a
performance goal. Any such action shall have the effect of superseding
that goal in the plan submitted under section 1105(a)(29) of title 31,
United States Code.

(b) GAO REPORT.—No later than June 1, 1997, the Comptroller
General of the United States shall report to Congress on the
implementation of this Act, including the prospects for compliance by
Federal agencies beyond those participating as pilot projects under
sections 1118 and 9704 of title 31, United States Code.

Sec. 9. Training

The Office of Personnel Management shall, in consultation with the
Director of the Office of Management and Budget and the Comptroller
General of the United States, develop a strategic planning and
performance measurement training component for its management
training program and otherwise provide managers with an orientation on
the development and use of strategic planning and program performance
measurement.

Sec. 10. Application of Act

No provision or amendment made by this Act may be construed as—

(1) creating any right, privilege, benefit, or entitlement for any person
who is not an Officer or employee of the United States acting in such
capacity, and no person who is not an Officer or employee of the United
States acting in such capacity shall have standing to file any civil action
in a court of the United States to enforce any provision or amendment
made by this Act; or
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(2) superseding any statutory requirement, including any requirement
under section 553 of title 5, United States Code.

Sec. 11. Technical and Conforming Amendments

(a) AMENDMENT TO TITLE 5, UNITED STATES CODE.—The table
of sections for chapter 3 of title 5, United States Code, is amended by
adding after the item relating to section 305 the following:

“Sec. “306. Strategic plans.”.

(b) AMENDMENTS TO TITLE 31, UNITED STATES CODE.—

(1) AMENDMENT TO CHAPTER 11.—The table of sections for
chapter 11 of title 31, United States Code, is amended by adding after the
item relating to section 1114 the following:

“1115. Performance plans.

“1116. Program performance reports.

“1117. Exemptions.

“1118. Pilot projects for performance goals.
“1119. Pilot projects for performance budgeting.”.

(2) AMENDMENT TO CHAPTER 97.—The table of sections for
chapter 97 of title 31, United States Code, is amended by adding after the
item relating to section 9702 the following:

“9703. Managerial accountability and flexibility.
“9704. Pilot projects for managerial accountability and flexibility.”.

(c) AMENDMENT TO TITLE 39, UNITED STATES CODE.—The
table of chapters for part III of title 39, United States Code, is amended
by adding at the end thereof the following new item:

“28. Strategic planning and performance management .......... 2801”.
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D. GPRA MODERNIZATION ACT OF 2010
Public Law 111-352 124 Stat. 3866

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

Sec. 1. Short Title; Table of Contents

(@) SHORT TITLE.—This Act may be cited as the “GPRA
Modernization Act of 2010”.

(b) TABLE OF CONTENTS.—The table of contents for this Act is as
follows:

Sec. 1. Short title; table of contents.

Sec. 2. Strategic planning amendments.

Sec. 3. Performance planning amendments.

Sec. 4. Performance reporting amendments.

Sec. 5. Federal Government and agency priority goals.

Sec. 6. Quarterly priority progress reviews and use of performance
information.

Sec. 7. Transparency of Federal Government programs, priority goals,
and results.

Sec. 8. Agency Chief Operating Officers.

Sec. 9. Agency Performance Improvement Officers and the Performance
Improvement Council.

Sec. 10. Format of performance plans and reports.

Sec. 11. Reducing duplicative and outdated agency reporting.

Sec. 12. Performance management skills and competencies.

Sec. 13. Technical and conforming amendments.

Sec. 14. Implementation of this Act.

Sec. 15. Congressional oversight and legislation.

Sec. 2. Strategic Planning Amendments
Chapter 3 of title 5, United States Code, is amended by striking section
306 and inserting the following:

“§ 306. Agency strategic plans

“(a) Not later than the first Monday in February of any year
following the year in which the term of the President commences under
section 101 of title 3, the head of each agency shall make available on the
public website of the agency a strategic plan and notify the President and
Congress of its availability. Such plan shall contain—

“(1) a comprehensive mission statement covering the major
functions and operations of the agency;

“(2) general goals and objectives, including outcome—oriented
goals, for the major functions and operations of the agency;

“(3) a description of how any goals and objectives contribute to
the Federal Government priority goals required by section 1120(a) of
title 31;

“(4) a description of how the goals and objectives are to be
achieved, including—

“(A) a description of the operational processes, skills and
technology, and the human, capital, information, and other
resources required to achieve those goals and objectives; and
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“(B) a description of how the agency is working with other
agencies to achieve its goals and objectives as well as relevant
Federal Government priority goals;

“(5) a description of how the goals and objectives incorporate
views and suggestions obtained through congressional consultations
required under subsection (d);

“(6) a description of how the performance goals provided in the
plan required by section 1115(a) of title 31, including the agency
priority goals required by section 1120(b) of title 31, if applicable,
contribute to the general goals and objectives in the strategic plan;

“(7) an identification of those key factors external to the agency
and beyond its control that could significantly affect the achievement
of the general goals and objectives; and

“(8) a description of the program evaluations used in establishing
or revising general goals and objectives, with a schedule for future
program evaluations to be conducted.

“(b) The strategic plan shall cover a period of not less than 4 years
following the fiscal year in which the plan is submitted. As needed, the
head of the agency may make adjustments to the strategic plan to reflect
significant changes in the environment in which the agency is operating,
with appropriate notification of Congress.

“(c) The performance plan required by section 1115(b) of title 31
shall be consistent with the agency's strategic plan. A performance plan
may not be submitted for a fiscal year not covered by a current strategic
plan under this section.

“(d) When developing or making adjustments to a strategic plan, the
agency shall consult periodically with the Congress, including majority
and minority views from the appropriate authorizing, appropriations, and
oversight committees, and shall solicit and consider the views and
suggestions of those entities potentially affected by or interested in such
a plan. The agency shall consult with the appropriate committees of
Congress at least once every 2 years.

“(e) The functions and activities of this section shall be considered to
be inherently governmental functions. The drafting of strategic plans
under this section shall be performed only by Federal employees.

“(f) For purposes of this section the term ‘agency’ means an
Executive agency defined under section 105, but does not include the
Central Intelligence Agency, the Government Accountability Office, the
United States Postal Service, and the Postal Regulatory Commission.”.

Sec. 3. Performance Planning Amendments
Chapter 11 of'title 31, United States Code, is amended by striking section
1115 and inserting the following:

“§ 1115. Federal Government and agency performance plans

“(a) FEDERAL GOVERNMENT PERFORMANCE PLANS.—In
carrying out the provisions of section 1105(a)(28), the Director of the
Office of Management and Budget shall coordinate with agencies to
develop the Federal Government performance plan. In addition to the
submission of such plan with each budget of the United States
Government, the Director of the Office of Management and Budget shall
ensure that all information required by this subsection is concurrently
made available on the website provided under section 1122 and updated
periodically, but no less than annually. The Federal Government
performance plan shall—
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“(1) establish Federal Government performance goals to define
the level of performance to be achieved during the year in which the
plan is submitted and the next fiscal year for each of the Federal
Government priority goals required under section 1120(a) of this title;

“(2) identify the agencies, organizations, program activities,
regulations, tax expenditures, policies, and other activities
contributing to each Federal Government performance goal during
the current fiscal year;

“(3) for each Federal Government performance goal, identify a
lead Government official who shall be responsible for coordinating
the efforts to achieve the goal;

“(4) establish common Federal Government performance
indicators with quarterly targets to be used in measuring or
assessing—

“(A) overall progress toward each Federal Government
performance goal; and

“(B) the individual contribution of each agency, organization,
program activity, regulation, tax expenditure, policy, and other

activity identified under paragraph (2);

“(5) establish clearly defined quarterly milestones; and

“(6) identify major management challenges that are
Governmentwide or crosscutting in nature and describe plans to
address such challenges, including relevant performance goals,
performance indicators, and milestones.

“(b) AGENCY PERFORMANCE PLANS.—Not later than the first
Monday in February of each year, the head of each agency shall make
available on a public website of the agency, and notify the President and
the Congress of its availability, a performance plan covering each
program activity set forth in the budget of such agency. Such plan shall—

“(1) establish performance goals to define the level of
performance to be achieved during the year in which the plan is
submitted and the next fiscal year;

“(2) express such goals in an objective, quantifiable, and
measurable form unless authorized to be in an alternative form under
subsection (c);

“(3) describe how the performance goals contribute to—

“(A) the general goals and objectives established in the
agency's strategic plan required by section 306(a)(2) of title 5; and

“(B) any of the Federal Government performance goals
established in the Federal Government performance plan required
by subsection (a)(1);

“(4) identify among the performance goals those which are
designated as agency priority goals as required by section 1120(b) of
this title, if applicable;

“(5) provide a description of how the performance goals are to be
achieved, including—

“(A) the operation processes, training, skills and technology,
and the human, capital, information, and other resources and
strategies required to meet those performance goals;

“(B) clearly defined milestones;

“(C) an identification of the organizations, program activities,
regulations, policies, and other activities that contribute to each
performance goal, both within and external to the agency;

“(D) a description of how the agency is working with other
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agencies to achieve its performance goals as well as relevant

Federal Government performance goals; and

“(E) an identification of the agency officials responsible for
the achievement of each performance goal, who shall be known as
goal leaders;

“(6) establish a balanced set of performance indicators to be used
in measuring or assessing progress toward each performance goal,
including, as appropriate, customer service, efficiency, output, and
outcome indicators;

“(7) provide a basis for comparing actual program results with the
established performance goals;

“(8) a description of how the agency will ensure the accuracy and
reliability of the data used to measure progress towards its
performance goals, including an identification of—

“(A) the means to be used to verify and validate measured
values;

“(B) the sources for the data;

“(C) the level of accuracy required for the intended use of the
data;

“(D) any limitations to the data at the required level of
accuracy; and

“(E) how the agency will compensate for such limitations if
needed to reach the required level of accuracy;

“(9) describe major management challenges the agency faces and
identify—

“(A) planned actions to address such challenges;

“(B) performance goals, performance indicators, and
milestones to measure progress toward resolving such challenges;
and

“(C) the agency official responsible for resolving such
challenges; and
“(10) identify low—priority program activities based on an

analysis of their contribution to the mission and goals of the agency

and include an evidence—based justification for designating a program
activity as low priority.

“(c) ALTERNATIVE FORM.—If an agency, in consultation with the
Director of the Office of Management and Budget, determines that it is
not feasible to express the performance goals for a particular program
activity in an objective, quantifiable, and measurable form, the Director
of the Office of Management and Budget may authorize an alternative
form. Such alternative form shall—

“(1) include separate descriptive statements of—

“(A)(1) a minimally effective program; and

“(i1) a successful program; or

“(B) such alternative as authorized by the Director of the
Office of Management and Budget, with sufficient precision and
in such terms that would allow for an accurate, independent
determination of whether the program activity's performance
meets the criteria of the description; or
“(2) state why it is infeasible or impractical to express a

performance goal in any form for the program activity.

“(d) TREATMENT OF PROGRAM ACTIVITIES.—For the purpose
of complying with this section, an agency may aggregate, disaggregate,
or consolidate program activities, except that any aggregation or
consolidation may not omit or minimize the significance of any program
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activity constituting a major function or operation for the agency.

“(e) APPENDIX.—An agency may submit with an annual
performance plan an appendix covering any portion of the plan that—

“(1) is specifically authorized under criteria established by an
Executive order to be kept secret in the interest of national defense or
foreign policy; and

“(2) is properly classified pursuant to such Executive order.

“(fy INHERENTLY GOVERNMENTAL FUNCTIONS.—The
functions and activities of this section shall be considered to be
inherently governmental functions. The drafting of performance plans
under this section shall be performed only by Federal employees.

“(g) CHIEF HUMAN CAPITAL OFFICERS.—W:ith respect to each
agency with a Chief Human Capital Officer, the Chief Human Capital
Officer shall prepare that portion of the annual performance plan
described under subsection (b)(5)(A).

“(h) DEFINITIONS.—For purposes of this section and sections 1116
through 1125, and sections 9703 and 9704, the term—

“(1) ‘agency’ has the same meaning as such term is defined under
section 306(f) of title 5;

“(2) ‘crosscutting’ means across organizational (such as agency)
boundaries;

“(3) ‘customer service measure’ means an assessment of service
delivery to a customer, client, citizen, or other recipient, which can
include an assessment of quality, timeliness, and satisfaction among
other factors;

“(4) ‘efficiency measure’ means a ratio of a program activity's
inputs (such as costs or hours worked by employees) to its outputs
(amount of products or services delivered) or outcomes (the desired
results of a program);

“(5) ‘major management challenge’ means programs or
management functions, within or across agencies, that have greater
vulnerability to waste, fraud, abuse, and mismanagement (such as
issues identified by the Government Accountability Office as high
risk or issues identified by an Inspector General) where a failure to
perform well could seriously affect the ability of an agency or the
Government to achieve its mission or goals;

“(6) ‘milestone” means a scheduled event signifying the
completion of a major deliverable or a set of related deliverables or a
phase of work;

“(7) ‘outcome measure’ means an assessment of the results of a
program activity compared to its intended purpose;

“(8) ‘output measure’ means the tabulation, calculation, or
recording of activity or effort that can be expressed in a quantitative
or qualitative manner;

“(9) ‘performance goal’ means a target level of performance
expressed as a tangible, measurable objective, against which actual
achievement can be compared, including a goal expressed as a
quantitative standard, value, or rate;

“(10) ‘performance indicator’ means a particular value or
characteristic used to measure output or outcome;

“(11) ‘program activity’ means a specific activity or project as
listed in the program and financing schedules of the annual budget of
the United States Government; and

“(12) ‘program evaluation’ means an assessment, through
objective measurement and systematic analysis, of the manner and
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extent to which Federal programs achieve intended objectives.”.

Sec. 4. Performance Reporting Amendments
Chapter 11 of title 31, United States Code, is amended by striking section
1116 and inserting the following:

“§ 1116. Agency performance reporting

“(a) The head of each agency shall make available on a public
website of the agency and to the Office of Management and Budget an
update on agency performance.

“(b)(1) Each update shall compare actual performance achieved with
the performance goals established in the agency performance plan under
section 1115(b) and shall occur no less than 150 days after the end of
each fiscal year, with more frequent updates of actual performance on
indicators that provide data of significant value to the Government,
Congress, or program partners at a reasonable level of administrative
burden.

“(2) If performance goals are specified in an alternative form under
section 1115(c), the results shall be described in relation to such
specifications, including whether the performance failed to meet the
criteria of a minimally effective or successful program.

“(c) Each update shall—

“(1) review the success of achieving the performance goals and
include actual results for the 5 preceding fiscal years;

“(2) evaluate the performance plan for the current fiscal year
relative to the performance achieved toward the performance goals
during the period covered by the update;

“(3) explain and describe where a performance goal has not been
met (including when a program activity's performance is determined
not to have met the criteria of a successful program activity under
section 1115(c)(1)(A)(ii) or a corresponding level of achievement if
another alternative form is used)—

“(A) why the goal was not met;

“(B) those plans and schedules for achieving the established
performance goal; and

“(C) if the performance goal is impractical or infeasible, why
that is the case and what action is recommended;

“(4) describe the use and assess the effectiveness in achieving
performance goals of any waiver under section 9703 of this title;

“(5) include a review of the performance goals and evaluation of
the performance plan relative to the agency's strategic human capital
management;

“(6) describe how the agency ensures the accuracy and reliability
of the data used to measure progress towards its performance goals,
including an identification of—

“(A) the means used to verify and validate measured values;

“(B) the sources for the data;

“(C) the level of accuracy required for the intended use of the
data;

“(D) any limitations to the data at the required level of
accuracy; and

“(E) how the agency has compensated for such limitations if
needed to reach the required level of accuracy; and

“(7) include the summary findings of those program evaluations
completed during the period covered by the update.
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“(d) If an agency performance update includes any program activity
or information that is specifically authorized under criteria established by
an Executive Order to be kept secret in the interest of national defense or
foreign policy and is properly classified pursuant to such Executive
Order, the head of the agency shall make such information available in
the classified appendix provided under section 1115(e).

“(e) The functions and activities of this section shall be considered to
be inherently governmental functions. The drafting of agency
performance updates under this section shall be performed only by
Federal employees.

“(f) Each fiscal year, the Office of Management and Budget shall
determine whether the agency programs or activities meet performance
goals and objectives outlined in the agency performance plans and
submit a report on unmet goals to—

“(1) the head of the agency;

“(2) the Committee on Homeland Security and Governmental
Affairs of the Senate;

“(3) the Committee on Oversight and Governmental Reform of
the House of Representatives; and

“(4) the Government Accountability Office.

“(g) If an agency's programs or activities have not met performance
goals as determined by the Office of Management and Budget for 1 fiscal
year, the head of the agency shall submit a performance improvement
plan to the Office of Management and Budget to increase program
effectiveness for each unmet goal with measurable milestones. The
agency shall designate a senior official who shall oversee the
performance improvement strategies for each unmet goal.

“(h)(1) If the Office of Management and Budget determines that
agency programs or activities have unmet performance goals for 2
consecutive fiscal years, the head of the agency shall—

“(A) submit to Congress a description of the actions the
Administration will take to improve performance, including proposed
statutory changes or planned executive actions; and

“(B) describe any additional funding the agency will obligate to
achieve the goal, if such an action is determined appropriate in
consultation with the Director of the Office of Management and
Budget, for an amount determined appropriate by the Director.

“(2) In providing additional funding described under paragraph
(1)(B), the head of the agency shall use any reprogramming or transfer
authority available to the agency. If after exercising such authority
additional funding is necessary to achieve the level determined
appropriate by the Director of the Office of Management and Budget, the
head of the agency shall submit a request to Congress for additional
reprogramming or transfer authority.

“(1) If an agency's programs or activities have not met performance
goals as determined by the Office of Management and Budget for 3
consecutive fiscal years, the Director of the Office of Management and
Budget shall submit recommendations to Congress on actions to improve
performance not later than 60 days after that determination, including—

“(1) reauthorization proposals for each program or activity that
has not met performance goals;

“(2) proposed statutory changes necessary for the program
activities to achieve the proposed level of performance on each
performance goal; and

“(3) planned executive actions or identification of the program for
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termination or reduction in the President's budget.”.

Sec. 5. Federal Government and Agency Priority Goals
Chapter 11 of title 31, United States Code, is amended by adding after
section 1119 the following:

“§ 1120. Federal Government and agency priority goals
“(a) FEDERAL GOVERNMENT PRIORITY GOALS.—

“(1) The Director of the Office of Management and Budget shall
coordinate with agencies to develop priority goals to improve the
performance and management of the Federal Government. Such
Federal Government priority goals shall include—

“(A) outcome—oriented goals covering a limited number of
crosscutting policy areas; and
“(B) goals for management improvements needed across the
Federal Government, including—
“(i) financial management;
“(i1) human capital management;
“(iii) information technology management;
“(iv) procurement and acquisition management; and
“(v) real property management;

“(2) The Federal Government priority goals shall be long—term in
nature. At a minimum, the Federal Government priority goals shall be
updated or revised every 4 years and made publicly available
concurrently with the submission of the budget of the United States
Government made in the first full fiscal year following any year in
which the term of the President commences under section 101 of title
3. As needed, the Director of the Office of Management and Budget
may make adjustments to the Federal Government priority goals to
reflect significant changes in the environment in which the Federal
Government is operating, with appropriate notification of Congress.

“(3) When developing or making adjustments to Federal
Government priority goals, the Director of the Office of Management
and Budget shall consult periodically with the Congress, including
obtaining majority and minority views from—

“(A) the Committees on Appropriations of the Senate and the

House of Representatives;

“(B) the Committees on the Budget of the Senate and the

House of Representatives;

“(C) the Committee on Homeland Security and Governmental

Affairs of the Senate;

“(D) the Committee on Oversight and Government Reform of
the House of Representatives;

“(E) the Committee on Finance of the Senate;

“(F) the Committee on Ways and Means of the House of

Representatives; and

“(G) any other commiittees as determined appropriate;

“(4) The Director of the Office of Management and Budget shall
consult with the appropriate committees of Congress at least once
every 2 years.

“(5) The Director of the Office of Management and Budget shall
make information about the Federal Government priority goals
available on the website described under section 1122 of this title.

“(6) The Federal Government performance plan required under
section 1115(a) of this title shall be consistent with the Federal
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Government priority goals.
“(b) AGENCY PRIORITY GOALS.—

“(1) Every 2 years, the head of each agency listed in section
901(b) of this title, or as otherwise determined by the Director of the
Office of Management and Budget, shall identify agency priority
goals from among the performance goals of the agency. The Director
of the Office of Management and Budget shall determine the total
number of agency priority goals across the Government, and the
number to be developed by each agency. The agency priority goals
shall—

“(A) reflect the highest priorities of the agency, as determined
by the head of the agency and informed by the Federal
Government priority goals provided under subsection (a) and the
consultations with Congress and other interested parties required
by section 306(d) of title 5;

“(B) have ambitious targets that can be achieved within a 2—
year period;

“(C) have a clearly identified agency official, known as a goal
leader, who is responsible for the achievement of each agency
priority goal;

“(D) have interim quarterly targets for performance indicators
if more frequent updates of actual performance provides data of
significant value to the Government, Congress, or program
partners at a reasonable level of administrative burden; and

“(E) have clearly defined quarterly milestones.

“(2) If an agency priority goal includes any program activity or
information that is specifically authorized under criteria established
by an Executive order to be kept secret in the interest of national
defense or foreign policy and is properly classified pursuant to such
Executive order, the head of the agency shall make such information
available in the classified appendix provided under section 1115(e).
“(c) The functions and activities of this section shall be considered to

be inherently governmental functions. The development of Federal
Government and agency priority goals shall be performed only by
Federal employees.”.

Sec. 6. Quarterly Priority Progress Reviews and Use of Performance
Information

Chapter 11 of title 31, United States Code, is amended by adding after
section 1120 (as added by section 5 of this Act) the following:

“§ 1121. Quarterly priority progress reviews and use of performance
information

“(a) USE OF PERFORMANCE INFORMATION TO ACHIEVE
FEDERAL GOVERNMENT PRIORITY GOALS.—Not less than
quarterly, the Director of the Office of Management and Budget, with the
support of the Performance Improvement Council, shall—

“(1) for each Federal Government priority goal required by
section 1120(a) of this title, review with the appropriate lead
Government official the progress achieved during the most recent
quarter, overall trend data, and the likelihood of meeting the planned
level of performance;

“(2) include in such reviews officials from the agencies,
organizations, and program activities that contribute to the
accomplishment of each Federal Government priority goal,
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“(3) assess whether agencies, organizations, program activities,
regulations, tax expenditures, policies, and other activities are
contributing as planned to each Federal Government priority goal;

“(4) categorize the Federal Government priority goals by risk of
not achieving the planned level of performance; and

“(5) for the Federal Government priority goals at greatest risk of
not meeting the planned level of performance, identify prospects and
strategies for performance improvement, including any needed
changes to agencies, organizations, program activities, regulations,
tax expenditures, policies or other activities.

“(b) AGENCY USE OF PERFORMANCE INFORMATION TO
ACHIEVE AGENCY PRIORITY GOALS.—Not less than quarterly, at
each agency required to develop agency priority goals required by
section 1120(b) of this title, the head of the agency and Chief Operating
Officer, with the support of the agency Performance Improvement
Officer, shall—

“(1) for each agency priority goal, review with the appropriate
goal leader the progress achieved during the most recent quarter,
overall trend data, and the likelihood of meeting the planned level of
performance;

“(2) coordinate with relevant personnel within and outside the
agency who contribute to the accomplishment of each agency priority
goal;

“(3) assess whether relevant organizations, program activities,
regulations, policies, and other activities are contributing as planned
to the agency priority goals;

“(4) categorize agency priority goals by risk of not achieving the
planned level of performance; and

“(5) for agency priority goals at greatest risk of not meeting the
planned level of performance, identify prospects and strategies for
performance improvement, including any needed changes to agency
program activities, regulations, policies, or other activities.”.

Sec. 7. Transparency of Federal Government Programs, Priority
Goals, and Results

Chapter 11 of title 31, United States Code, is amended by adding after
section 1121 (as added by section 6 of this Act) the following:

“§ 1122. Transparency of programs, priority goals, and results
“(a) TRANSPARENCY OF AGENCY PROGRAMS.—
“(1) IN GENERAL.—Not later than October 1, 2012, the Office
of Management and Budget shall—

“(A) ensure the effective operation of a single website;

“(B) at a minimum, update the website on a quarterly basis;
and

“(C) include on the website information about each program
identified by the agencies.

“(2) INFORMATION.—Information for each program described
under paragraph (1) shall include—

“(A) an identification of how the agency defines the term
‘program’, consistent with guidance provided by the Director of
the Office of Management and Budget, including the program
activities that are aggregated, disaggregated, or consolidated to be
considered a program by the agency;

“(B) a description of the purposes of the program and the
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contribution of the program to the mission and goals of the

agency; and

“(C) an identification of funding for the current fiscal year and
previous 2 fiscal years.

“(b) TRANSPARENCY OF AGENCY PRIORITY GOALS AND
RESULTS.—The head of each agency required to develop agency
priority goals shall make information about each agency priority goal
available to the Office of Management and Budget for publication on the
website, with the exception of any information covered by section
1120(b)(2) of this title. In addition to an identification of each agency
priority goal, the website shall also consolidate information about each
agency priority goal, including—

“(1) a description of how the agency incorporated any views and
suggestions obtained through congressional consultations about the
agency priority goal;

“(2) an identification of key factors external to the agency and
beyond its control that could significantly affect the achievement of
the agency priority goal;

“(3) a description of how each agency priority goal will be
achieved, including—

“(A) the strategies and resources required to meet the priority
goal;

“(B) clearly defined milestones;

“(C) the organizations, program activities, regulations,
policies, and other activities that contribute to each goal, both
within and external to the agency;

“(D) how the agency is working with other agencies to
achieve the goal; and

“(E) an identification of the agency official responsible for
achieving the priority goal;

“(4) the performance indicators to be used in measuring or
assessing progress;

“(5) a description of how the agency ensures the accuracy and
reliability of the data used to measure progress towards the priority
goal, including an identification of—

“(A) the means used to verify and validate measured values;

“(B) the sources for the data;

“(C) the level of accuracy required for the intended use of the
data;

“(D) any limitations to the data at the required level of
accuracy; and

“(E) how the agency has compensated for such limitations if
needed to reach the required level of accuracy;

“(6) the results achieved during the most recent quarter and
overall trend data compared to the planned level of performance;

“(7) an assessment of whether relevant organizations, program
activities, regulations, policies, and other activities are contributing as
planned;

“(8) an identification of the agency priority goals at risk of not
achieving the planned level of performance; and

“(9) any prospects or strategies for performance improvement.
“(c) TRANSPARENCY OF FEDERAL GOVERNMENT

Web posting. PRIORITY GOALS AND RESULTS.—The Director of the Office of
Management and Budget shall also make available on the website—
“(1) a brief description of each of the Federal Government priority
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goals required by section 1120(a) of this title;

“(2) a description of how the Federal Government priority goals
incorporate views and suggestions obtained through congressional
consultations;

“(3) the Federal Government performance goals and performance
indicators associated with each Federal Government priority goal as
required by section 1115(a) of this title;

“(4) an identification of the lead Government official for each
Federal Government performance goal;

“(5) the results achieved during the most recent quarter and
overall trend data compared to the planned level of performance;

“(6) an identification of the agencies, organizations, program
activities, regulations, tax expenditures, policies, and other activities
that contribute to each Federal Government priority goal;

“(7) an assessment of whether relevant agencies, organizations,
program activities, regulations, tax expenditures, policies, and other
activities are contributing as planned;

“(8) an identification of the Federal Government priority goals at
risk of not achieving the planned level of performance; and

“(9) any prospects or strategies for performance improvement.
“(d) INFORMATION ON WEBSITE.—The information made

available on the website under this section shall be readily accessible and
easily found on the Internet by the public and members and committees
of Congress. Such information shall also be presented in a searchable,
machine-readable format. The Director of the Office of Management and
Budget shall issue guidance to ensure that such information is provided
in a way that presents a coherent picture of all Federal programs, and the
performance of the Federal Government as well as individual agencies.”.

Sec. 8. Agency Chief Operating Officers
Chapter 11 of title 31, United States Code, is amended by adding after
section 1122 (as added by section 7 of this Act) the following:

“§ 1123. Chief Operating Officers
“(a) ESTABLISHMENT.—At each agency, the deputy head of
agency, or equivalent, shall be the Chief Operating Officer of the agency.
“(b) FUNCTION.—Each Chief Operating Officer shall be
responsible for improving the management and performance of the
agency, and shall—

“(1) provide overall organization management to improve agency
performance and achieve the mission and goals of the agency through
the use of strategic and performance planning, measurement, analysis,
regular assessment of progress, and use of performance information
to improve the results achieved;

“(2) advise and assist the head of agency in carrying out the
requirements of sections 1115 through 1122 of this title and section
306 of'title 5;

“(3) oversee agency—specific efforts to improve management
functions within the agency and across Government; and

“(4) coordinate and collaborate with relevant personnel within and
external to the agency who have a significant role in contributing to
and achieving the mission and goals of the agency, such as the Chief
Financial Officer, Chief Human Capital Officer, Chief Acquisition
Officer/Senior Procurement Executive, Chief Information Officer,
and other line of business chiefs at the agency.”.
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Sec. 9. Agency Performance Improvement Officers and the
Performance Improvement Council

Chapter 11 of title 31, United States Code, is amended by adding after
section 1123 (as added by section 8 of this Act) the following:

“§ 1124. Performance Improvement Officers and the Performance
Improvement Council
“(a) PERFORMANCE IMPROVEMENT OFFICERS.—

“(1) ESTABLISHMENT.—At each agency, the head of the
agency, in consultation with the agency Chief Operating Officer, shall
designate a senior executive of the agency as the agency Performance
Improvement Officer.

“(2) FUNCTION.—Each Performance Improvement Officer shall
report directly to the Chief Operating Officer. Subject to the direction
of the Chief Operating Officer, each Performance Improvement
Officer shall—

“(A) advise and assist the head of the agency and the Chief
Operating Officer to ensure that the mission and goals of the
agency are achieved through strategic and performance planning,
measurement, analysis, regular assessment of progress, and use of
performance information to improve the results achieved;

“(B) advise the head of the agency and the Chief Operating
Officer on the selection of agency goals, including opportunities
to collaborate with other agencies on common goals;

“(C) assist the head of the agency and the Chief Operating
Officer in overseeing the implementation of the agency strategic
planning, performance planning, and reporting requirements
provided under sections 1115 through 1122 of this title and
sections 306 of title 5, including the contributions of the agency to
the Federal Government priority goals;

“(D) support the head of agency and the Chief Operating
Officer in the conduct of regular reviews of agency performance,
including at least quarterly reviews of progress achieved toward
agency priority goals, if applicable;

“(E) assist the head of the agency and the Chief Operating
Officer in the development and use within the agency of
performance measures in personnel performance appraisals, and,
as appropriate, other agency personnel and planning processes and
assessments; and

“(F) ensure that agency progress toward the achievement of
all goals is communicated to leaders, managers, and employees in
the agency and Congress, and made available on a public website
of the agency.

“(b) PERFORMANCE IMPROVEMENT COUNCIL.—

“(1) ESTABLISHMENT.—There is established a Performance
Improvement Council, consisting of—

“(A) the Deputy Director for Management of the Office of
Management and Budget, who shall act as chairperson of the
Council;

“(B) the Performance Improvement Officer from each agency
defined in section 901(b) of this title;

“(C) other Performance Improvement Officers as determined
appropriate by the chairperson; and
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“(D) other individuals as determined appropriate by the
chairperson.

“(2) FUNCTION.—The Performance Improvement Council
shall—

“(A) be convened by the chairperson or the designee of the
chairperson, who shall preside at the meetings of the Performance
Improvement Council, determine its agenda, direct its work, and
establish and direct subgroups of the Performance Improvement
Council, as appropriate, to deal with particular subject matters;

“(B) assist the Director of the Office of Management and
Budget to improve the performance of the Federal Government
and achieve the Federal Government priority goals;

“(C) assist the Director of the Office of Management and
Budget in implementing the planning, reporting, and use of
performance information requirements related to the Federal
Government priority goals provided under sections 1115, 1120,
1121, and 1122 of this title;

“(D) work to resolve specific Governmentwide or crosscutting
performance issues, as necessary;

“(E) facilitate the exchange among agencies of practices that
have led to performance improvements within specific programs,
agencies, or across agencies;

“(F) coordinate with other interagency management councils;

“(G) seek advice and information as appropriate from
nonmember agencies, particularly smaller agencies;

“(H) consider the performance improvement experiences of
corporations, nonprofit organizations, foreign, State, and local
governments, Government employees, public sector unions, and
customers of Government services;

“(I) receive such assistance, information and advice from
agencies as the Council may request, which agencies shall provide
to the extent permitted by law; and

“(J) develop and submit to the Director of the Office of
Management and Budget, or when appropriate to the President
through the Director of the Office of Management and Budget, at
times and in such formats as the chairperson may specify,
recommendations to streamline and improve performance
management policies and requirements.

“(3) SUPPORT.—

“(A) IN GENERAL.—The Administrator of General Services
shall provide administrative and other support for the Council to
implement this section.

“(B) PERSONNEL.—The heads of agencies with
Performance Improvement Officers serving on the Council shall,
as appropriate and to the extent permitted by law, provide at the
request of the chairperson of the Performance Improvement
Council up to 2 personnel authorizations to serve at the direction
of the chairperson.”.

Sec. 10. Format of Performance Plans and Reports

(a) SEARCHABLE, MACHINE-READABLE PLANS AND
REPORTS.—For fiscal year 2012 and each fiscal year thereafter, each
agency required to produce strategic plans, performance plans, and
performance updates in accordance with the amendments made by this
Act shall—
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(1) not incur expenses for the printing of strategic plans, performance
plans, and performance reports for release external to the agency, except
when providing such documents to the Congress;

(2) produce such plans and reports in searchable, machine-readable
formats; and

(3) make such plans and reports available on the website described
under section 1122 of title 31, United States Code.

(b) WEB-BASED PERFORMANCE PLANNING AND
REPORTING.—

(1) IN GENERAL.—Not later than June 1, 2012, the Director of the
Office of Management and Budget shall issue guidance to agencies to
provide concise and timely performance information for publication on
the website described under section 1122 of title 31, United States Code,
including, at a minimum, all requirements of sections 1115 and 1116 of
title 31, United States Code, except for section 1115(e).

(2) HIGH-PRIORITY GOALS.—For agencies required to develop
agency priority goals under section 1120(b) of title 31, United States
Code, the performance information required under this section shall be
merged with the existing information required under section 1122 of title
31, United States Code.

(3) CONSIDERATIONS.—In developing guidance under this
subsection, the Director of the Office of Management and Budget shall
take into consideration the experiences of agencies in making
consolidated performance planning and reporting information available
on the website as required under section 1122 of title 31, United States
Code.

Sec. 11. Reducing Duplicative and Outdated Agency Reporting
(a) BUDGET CONTENTS.—Section 1105(a) of title 31, United States
Code, is amended—

(1) by redesignating second paragraph (33) as paragraph (35); and

(2) by adding at the end the following:

“(37) the list of plans and reports, as provided for under section 1125,
that agencies identified for elimination or consolidation because the plans
and reports are determined outdated or duplicative of other required plans
and reports.”.

(b) ELIMINATION OF UNNECESSARY AGENCY REPORTING.—
Chapter 11 of title 31, United States Code, is further amended by adding
after section 1124 (as added by section 9 of this Act) the following:

“§ 1125. Elimination of Unnecessary Agency Reporting

“(a) AGENCY [IDENTIFICATION OF UNNECESSARY
REPORTS.—Annually, based on guidance provided by the Director of
the Office of Management and Budget, the Chief Operating Officer at
each agency shall—

“(1) compile a list that identifies all plans and reports the agency
produces for Congress, in accordance with statutory requirements or
as directed in congressional reports;

“(2) analyze the list compiled under paragraph (1), identify which
plans and reports are outdated or duplicative of other required plans
and reports, and refine the list to include only the plans and reports
identified to be outdated or duplicative;

“(3) consult with the congressional committees that receive the
plans and reports identified under paragraph (2) to determine whether
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those plans and reports are no longer useful to the committees and

could be eliminated or consolidated with other plans and reports; and

“(4) provide a total count of plans and reports compiled under
paragraph (1) and the list of outdated and duplicative reports
identified under paragraph (2) to the Director of the Office of
Management and Budget.

“(b) PLANS AND REPORTS.—

“(1) FIRST YEAR.—During the first year of implementation of
this section, the list of plans and reports identified by each agency as
outdated or duplicative shall be not less than 10 percent of all plans
and reports identified under subsection (a)(1).

“(2) SUBSEQUENT YEARS.—In each year following the first
year described under paragraph (1), the Director of the Office of
Management and Budget shall determine the minimum percent of
plans and reports to be identified as outdated or duplicative on each
list of plans and reports.

“(c) REQUEST FOR ELIMINATION OF UNNECESSARY
REPORTS.—In addition to including the list of plans and reports
determined to be outdated or duplicative by each agency in the budget of
the United States Government, as provided by section 1105(a)(37), the
Director of the Office of Management and Budget may concurrently
submit to Congress legislation to eliminate or consolidate such plans and
reports.”.

Sec. 12. Performance Management Skills and Competencies

(a) PERFORMANCE MANAGEMENT SKILLS AND
COMPETENCIES.—Not later than 1 year after the date of enactment of
this Act, the Director of the Office of Personnel Management, in
consultation with the Performance Improvement Council, shall identify
the key skills and competencies needed by Federal Government
personnel for developing goals, evaluating programs, and analyzing and
using performance information for the purpose of improving Government
efficiency and effectiveness.

(b) POSITION CLASSIFICATIONS.—Not later than 2 years after the
date of enactment of this Act, based on the identifications under
subsection (a), the Director of the Office of Personnel Management shall
incorporate, as appropriate, such key skills and competencies into
relevant position classifications.

(c) INCORPORATION INTO EXISTING AGENCY TRAINING.—Not
later than 2 years after the enactment of this Act, the Director of the
Office of Personnel Management shall work with each agency, as defined
under section 306(f) of title 5, United States Code, to incorporate the key
skills identified under subsection (a) into training for relevant employees
at each agency.

Sec. 13. Technical and Conforming Amendments

(a) The table of contents for chapter 3 of title 5, United States Code, is
amended by striking the item relating to section 306 and inserting the
following:

“306. Agency Strategic Plans.”
(b) The table of contents for chapter 11 of title 31, United States Code, is

amended by striking the items relating to section 1115 and 1116 and
inserting the following:
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“1115. Federal Government and agency performance plans.
“1116. Agency performance reporting.”.

(c) The table of contents for chapter 11 of title 31, United States Code, is
amended by adding at the end the following:

“1120. Federal Government and agency priority goals.

“1121. Quarterly priority progress reviews and use of performance
information.

“1122. Transparency of programs, priority goals, and results.

“1123. Chief Operating Officers.

“1124. Performance Improvement Officers and the Performance
Improvement Council.

“1125. Elimination of unnecessary agency reporting.”.

Sec. 14. Implementation of this Act
(a) INTERIM PLANNING AND REPORTING.—

(1) IN GENERAL.—The Director of the Office of Management and
Budget shall coordinate with agencies to develop interim Federal
Government priority goals and submit interim Federal Government
performance plans consistent with the requirements of this Act beginning
with the submission of the fiscal year 2013 Budget of the United States
Government.

(2) REQUIREMENTS.—Each agency shall—

(A) not later than February 6, 2012, make adjustments to its
strategic plan to make the plan consistent with the requirements of
this Act;

(B) prepare and submit performance plans consistent with the
requirements of this Act, including the identification of agency
priority goals, beginning with the performance plan for fiscal year
2013; and

(C) make performance reporting updates consistent with the
requirements of this Act beginning in fiscal year 2012.

(3) QUARTERLY REVIEWS.—The quarterly priority progress
reviews required under this Act shall begin—

(A) with the first full quarter beginning on or after the date of
enactment of this Act for agencies based on the agency priority goals
contained in the Analytical Perspectives volume of the Fiscal Year
2011 Budget of the United States Government; and

(B) with the quarter ending June 30, 2012 for the interim Federal
Government priority goals.

(b) GUIDANCE.—The Director of the Office of Management and
Budget shall prepare guidance for agencies in carrying out the interim
planning and reporting activities required under subsection (a), in
addition to other guidance as required for implementation of this Act.
Sec. 15. Congressional Oversight and Legislation

(a) IN GENERAL.—Nothing in this Act shall be construed as limiting
the ability of Congress to establish, amend, suspend, or annul a goal of
the Federal Government or an agency.

(b) GAO REVIEWS.—

(1) INTERIM PLANNING AND REPORTING EVALUATION.—
Not later than June 30, 2013, the Comptroller General shall submit a
report to Congress that includes—

(A) an evaluation of the implementation of the interim planning
and reporting activities conducted under section 14 of this Act; and



864 GPRA Modernization Act of 2010 (P.L. 111-352)

(B) any recommendations for improving implementation of this
Act as determined appropriate.

(2) IMPLEMENTATION EVALUATIONS.—

(A) IN GENERAL.—The Comptroller General shall evaluate the
implementation of this Act subsequent to the interim planning and
reporting activities evaluated in the report submitted to Congress
under paragraph (1).

(B) AGENCY IMPLEMENTATION.—

(i) EVALUATIONS.—The Comptroller General shall
evaluate how implementation of this Act is affecting performance
management at the agencies described in section 901(b) of title
31, United States Code, including whether performance
management is being used by those agencies to improve the
efficiency and effectiveness of agency programs.

(i) REPORTS.—The Comptroller General shall submit to
Congress—

(I) an initial report on the evaluation under clause (i), not
later than September 30, 2015; and
(IT) a subsequent report on the evaluation under clause (i),

not later than September 30, 2017.

(C) FEDERAL GOVERNMENT PLANNING AND
REPORTING IMPLEMENTATION.—

(i) EVALUATIONS.—The Comptroller General shall
evaluate the implementation of the Federal Government priority
goals, Federal Government performance plans and related
reporting required by this Act.

(1) REPORTS.—The Comptroller General shall submit to
Congress—

(I) an initial report on the evaluation under clause (i), not
later than September 30, 2015; and

(IT) subsequent reports on the evaluation under clause (i),
not later than September 30, 2017 and every 4 years thereafter.

(D) RECOMMENDATIONS.—The Comptroller General shall
include in the reports required by subparagraphs (B) and (C) any
recommendations for improving implementation of this Act and for
streamlining the planning and reporting requirements of the
Government Performance and Results Act of 1993.
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