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NORTHWEST ENVIRONMENTAL DEFENSE CENTER 

10015 S.W. Terwilliger Blvd., Portland, Oregon 97219 


Phone: (503) 768-6673 Fax: (503) 768-6671 

www.nedc.org 


June 17, 20 13 

FREEDOM OF INFORMATION ACT REQUEST 

VIA EMAIL: FOIA.resource@nrc.gov 

Donna L. Sealing 
FOIAfPrivacy Officer 
U.S. Nuclear Regulatory Commission 
Mailstop: T-5 F09 
Washington, DC 20555-0001 

RE: 	 Freedom of Information Act Request for Information Concerning ESA Section 7 
Consultation Related to the Relicensing ofthe Columbia Generating Station Nuclear 
Power Plant in Benton County, Washington and Reporting Required Under 
Existing Operating License 

Dear Ms. Sealing: 

Pursuant to the Freedom of Information Act ("FOIA"), 5 U.S.C. § 552 et seq., the 
Northwest Environmental Defense Center ("NEDC") requests copies of public records in the 
custody of the U.S. Nuclear Regulatory Commission ("NRC") identified below. 

NEDC is a nonprofit environmental organization with its principal place of business in 
Portland, Oregon. Established by a group of professors, law students, and attorney alumni at 
Lewis and Clark Law School in 1969, NEDC is an independent organization. The organization's 
members include citizens, attorneys, law students, and scientists. NEDC's mission is to protect 
the environment and natural resources of the Pacific Northwest by providing legal support to 
individuals and grassroots organizations with environmental concerns, and by engaging in 
education, advocacy, and litigation independently and in conjunction with other environmental 
groups. 

Background for Request 

On May 3, 20 I 0, the NRC submitted a letter to the National Marine Fisheries Service 
("NMFS") requesting consultation with the National Oceanic and Atmospheric Administration 
("NOAA"), pursuant to the Endangered Species Act ("ESA"), regarding the relicensing of the 
Columbia Generating Station ("CGS") in Benton County, Washington. On August 23,20 II, 
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NRC submitted a draft supplemental environmental impact statement ("SEIS") and related 
biological assessment ("BA") to NMFS, requesting NMFS's concurrence with the NRC's 
determination that the proposed license renewal for the CGS may affect but is not likely to 
adversely affect ESA-listed Upper Columbia River spring Chinook salmon and steelhead in the 
Columbia River. 

On October 24, 2011, NMFS sent a letter of non-concurrence to the NRC, directing the 
NRC to initiate formal consultation under Section 7(a)(2) of the ESA, 16 U.S.C § 1536(a)(2), 
regarding its decision to issue Amendment No. 225 to Renewed Facility Operating License No. 
NPF-21 ("Operating License"). Prior to October 24, 2011, Energy Northwest submitted various 
reports to NRC pursuant to the Operating License. NEDC is seeking copies of each of these 
letters, including attachments and reports, and any subsequent related communication between 
NRC, NMFS, and Energy Northwest since that time. 

Requested Records 

NEDC respectfully requests copies of any and all records and communications relating to 
consultation under Section 7(a)(2) of the ESA regarding the Operating License renewal ofCGS. 
This includes, but is not limited to, the May 3, 2010 letter from NRC to NMFS, the August 23, 
2011 letter from NRC to NMFS and attached BA, and any documents regarding ESA 
consultation on the license renewal in the custody of NRC 

In addition, NEDC requests copies of any and all reports submitted to NRC from Energy 
Northwest as required under the Operating License and Environmental Protection Plan ("EPP"), 
including but not limited to: 

(i) Annual Radiological Environmental Operating Reports (Operating License 
Specification 5.6.1); 

(ii) Radioactive Effluent Release Reports (Operating License Specification 5.6.2); 
(iii) Post Accident Monitoring Instrumentation Reports (Operating License 

Specification 5.6.4); 
(iv) Reports of Unusual or Important Environmental Events (EPP Section 4.1, written 

report per EPP Section 5.4.2); 
(v) Results of any audits within the last five years (EPP Section 5.1); 
(vi) Annual Environmental Operating Reports for the last five years (EPP Section 

5.4.1); and 
(vii) Any Nonroutine Reports (EPP Section 5.4.2). 

This request applies to all such records in whatever form, including (without limit) 
correspondence, memoranda, notes, telephone conversation notes, email messages and electronic 
files, the release of which is not expressly prohibited by law. It also covers any non-identical 
duplicates of records that, by reason of notation, attachment, or other alteration or supplement, 
include any information not contained in the original record. This request is not exclusive of 
other records that, though not specifically requested, would have a reasonable relationship to the 
subject matter of this request. To save resources and mailing expenses, NEDC requests 
electronic copies of these documents ifavailable. 10 CF.R. § 9.15. 
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Exempted and nonexistent documents 

Please include in your response an explanation of which documents, if any, may be 
privileged or exempt from this FOIA request and why. 10 C.F.R. § 9.27(b). If you should seek 
to prevent disclosure of any of the requested records, NEDC requests that you: (1) identify each 
such document with particularity (including title, subject, date, author, recipient, and parties 
copied); (2) explain in full the basis on which nondisclosure is sought, including applicable 
FOIA or 10 C.F.R. § 9.17 exemption(s); and (3) segregate and provide, per 10 C.F.R. § 9.19(b), 
portions of the records for which you do not claim a specific exemption. 

Request for Fee Waiver 

NEDC requests that you waive all fees in connection with this request. 10 C.F.R. § 
9Al (a)(1). FOIA carries a presumption of disclosure and the fee waiver is designed specifically 
to allow nonprofit public interest groups, such as NEDC, access to government documents 
without the payment of fees. The courts have stated that the statute "is to be liberally construed 
infavor ofwaivers for noncommercial requesters." McClellan Ecological Seepage Situation v. 
Carlucci, 835 F.2d 1282, 1284 (9th Cir. 1987) (quoting 132 Congo Rec. SI4298 (Sept. 30,1986) 
(Sen. Leahy» (emphasis added). See also Judicial Watch v. Rossotti, 326 F.3d 1309,1312 (D.C. 
CiT. 2003). As shown below, NEDC meets FOIA's codified test and NRC's implementing 
regulations for a fee waiver because disclosure of the requested documen~s is both in the public 
interest and not primarily in the commercial interest ofNEDC. 10 C.F.R. § 9AI(c); 5 U.S.c. § 
552(a)( 4)(A )(iii). 

I. 	 The purpose, extent, nature, and likely impact of NEDC's request lead to the 
conclusion that NRC should grant a fee waiver for the request. 

NRC's implementing regulations for requests for waiver or reduction of fees require that 
a requesting party will "(1) Describe the purpose for which the requester intends to use the 
requested information; (2) Explain the extent to which the requester will extract and analyze the 
substantive content of the agency record; (3) Describe the nature ofthe specific activity or 
research in which the agency records will be used and the specific qualifications the requester 
possesses to utilize information for the intended use in such a way that it will contribute to public 
understanding; (4) Describe the likely impact on the public's understanding of the subject as 
compared to the level of public understanding of the subject before disclosure; (5) Describe the 
size and nature of the public to whose understanding a contribution will be made; (6) Describe 
the intended means of dissemination to the general public; (7) Indicate if public access to 
information will be provided free of charge or provided for an access fee or publication fee; and 
(8) Describe any commercial or private interest the requester or any other party has in the agency 
records sought." 10 C.F.R. § 9041 (b). NEDC has provided explanations or descriptions for each 
of these factors below. 

A. 	 NEDC intends to use the requested information to ensure compliance with 
federal and state laws and regulations, thereby protecting natural resources 
of the Pacific Northwest. 
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NEDC's mission is to protect the environment and natural resources of the Pacific 
Northwest through education, advocacy, and litigation. NEDC has an interest in ensuring 
protection of designated critical habitat, threatened or endangered species, and water quality in 
Eastern Washington. This includes ensuring protection of water quality in the Columbia River 
and the listed species that depend on the river. NEDC intends to review and analyze the 
requested documents to ensure that the COS is compliant with the ESA, the Clean Water Act 
("CW A"), and other federal or state laws and regulations. After reviewing the information 
provided, NEDC intends to use its resources and expertise to inform and educate volunteers, 
members, and supporters about the interactions regarding authorizations and renewals for the 
COS. 

B. 	 NEDC will thoroughly extract and analyze the substantive content of the 
requested documents. 

NEDC will complete an in-depth review and analysis of the substantive content of the 
requested documents. NEDC has a long history of tracking federal agency action to ensure 
compliance with federal and state environmental laws and regulations. NEDC will use its 
expertise when reviewing the requested information to extract the information necessary to 
ensure the public gains meaningful insight into the NRC's compliance with various 
environmental laws. 

C. 	 NEDC is uniquely qualified to analyze and disseminate the content of the 
requested documents, thereby providing oversight and assurance to its 
members, supporters, and the public that the CGS is operating pursuant to 
federal and state law. 

NEDC will use the requested agency records to assess the COS's compliance with federal 
and state environmental laws and regulations. NEDC is uniquely qualified to disseminate the 
information to the public. NEDC, long known for its leadership role in ensuring agency 
compliance with federal law, uses a combination of education, research, and advocacy to inform 
the public on how government actions affect Washington's precious natural resources. NEDC 
will draw on its expertise and existing connections to the community in Eastern Washington and 
throughout the Pacific Northwest to disseminate this information. The analysis of the 
substantive content of the requested documents and dissemination of this analysis to NEDC's 
members, supporters, and the general public will result in a significant contribution to public 
understanding of the COS's compliance with federal and state environmental laws and 
regulations. 

D. 	 Public understanding of the CGS's compliance with federal and state 
environmental laws will be significantly greater post-disclosure. 

NEDC regularly tracks federal agency compliance with environmental laws. The 
requested documents present a particularly unique opportunity for the public to learn about and 
understand the NRC's procedures as they relate to the only nuclear energy generating station in 
the Pacific Northwest. By analyzing the requested information, as it relates to the requirements 
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of federal and state environmental laws, and then disseminating the results among NEDC's 
members, supporters, and the community in the Pacific Northwest, the public will have a greater 
understanding of the operations and effects of the CGS with regard to habitat of threatened or 
endangered species. Because the public does not have this understanding before disclosure and 
before NEDC's analysis and dissemination, disclosure of the requested documents to NEDC will 
result in significantly greater public understanding. 

E. 	 NEDC's analysis will contribute greater understanding to a large audience of 
members, supporters, and interested public citizens. 

NEDC's analysis will reach over 600 members and supporters in the Pacific Northwest 
through the dissemination of the requested records and NEDC's analysis of those records. In 
addition, this new information and analysis will be available to the general public. Specifically, 
NEDC will reach many professionals with scientific and legal expertise who regularly write, 
speak, and teach on environmental compliance and other issues regarding environmental quality. 

F. 	 NEDC will disseminate its analysis of the requested documents through 
online media, newsletters, public comments, and presentations. 

The information will be disseminated to the public through our website (www.nedc.org), 
electronic news bulletins, newsletter, and other publications, all of which are available free of 
charge to interested parties. See Carney v. us. Dept. ojJustice, 19 F.3d 807, 814 (2d Cir. 1994) 
(observing that the relevant inquiry is "whether [the] requester will disseminate the disclosed 
records to a reasonably broad audience of persons interested in the subject"). See also Forest 
Guardians v. Us. Dept. ojInterior, 416 F.3d 1173, 1178 (lOth Cir. 2005) (finding requester's 
publication of online newsletter and intent to create website using requested records, among 
other things, sufficient for dissemination purposes). The analysis resulting from disclosure of the 
requested documents is also likely to be discussed in public comments or presentations. 

G. 	 NEDC will provide its analysis of the requested documents free of charge. 

NEDC currently does not and has no plans to charge for access to the information it will 
obtain through this request or the materials generated as a result of its analysis of these 
documents. 

H. 	 NEDC has no commercial interest in the requested documents. 

As a 501(c)(3) nonprofit organization, NEDC does not have any commercial or private 
interest in the agency records sought. NEDC is unaware of any commercial interest by any other 
party in the requested documents. 

II. 	 NEDC's request meets the criteria for a waiver of fees. 

NEDC qualifies for a fee waiver because the requested information is likely to 
significantly contribute to the public understanding of government operations or activities. 
Under the FOIA, an agency shall waive the fee associated with the document production if the 
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release of the information is in the "public interest." 5 U.S.c. § 552(a)(4)(A)(iii) ("documents 
shall be furnished without any charge ... if disclosure of the information is in the public 
interest"). Under its implementing regulations, NRC considers three factors to determine 
whether to approve or deny a fee waiver request: "(1) How the subject of the requested agency 
records concerns the operations or activities of the Federal Government; (2) How the disclosure 
of the information is likely to contribute significantly to public understanding of Federal 
Government operations or activities; (3) The extent to which, the requester has a commercial 
interest that would be furthered by the disclosure of the requested agency records; and whether 
that commercial interest exceeds the public interest in disclosure." 10 C.F.R. § 9.41(d). Because 
disclosure of the information NEDC requests herein meets these three factors, NRC should grant 
NEDC a fee waiver. 

A. 	 The subject of the requested records directly and clearly concerns the 
operations or activities of the Federal Government. 

NEDC's request concerns the operations and activities of the government. 10 C.F.R. § 
9.41 (d)(]). The requested documents relate to NRC's communications, determinations, and 
decisions regarding the application of the ESA to various federal authorizations and renewals for 
the CGS. Such recommendations and communications relate precisely to the type of operation 
or activity contemplated by the FOIA fee waiver provision. See, e.g., Natural Res. Defense 
Council v. E.P.A., 581 F. Supp. 2d 491 (S.D.N.Y. 2008) (granting a fee waiver for a request for 
EPA's records concerning pesticides program, agency evaluation thereof and reliance on agency 
communication with other sources to make that evaluation). The documents NEDC seeks reflect 
the NRC's information gathering, communication, and evaluation processes, and therefore 
concern the operations or activities of the Federal Government. 

The documents NEDC seeks likely contain specific questions, instructions, or 
interpretations by NRC and/or NMFS regarding the application of the ESA in the context of 
nuclear power plant relicensing. Through consultation under section (7)(a)(2) of the ESA, 
federal agencies such as the NRC are required to ensure that actions will not negatively affect 
listed marine wildlife and anadromous fish. Due to this requirement, NRC holds information 
related to ESA consultation with NMFS, including the BA for the CGS's relicensing. Such 
information regarding NRC's decision-making and interpretations of the ESA constitutes 
operations or activities of the government. 

B. 	 The disclosure of the requested information is likely to contribute 
significantly to public understanding of Federal Government operations or 
activities. 

Disclosure of the information requested by NEDC is likely to contribute significantly to 
public understanding of government operations and activities. 10 C.F .R. § 9.41 (d)(2). To the 
best ofNEDC's knowledge, the requested information is not already in the public domain. The 
information contained in the requested documents will allow the public access to the NRC's 
decision-making process when reviewing the CGS's Operating License; specifically the NRC's 
actions pursuant to its duties pursuant to Section 7 of the ESA .. Thus, access to this information 
will help the public better understand the information NRC relied upon to reach the "not likely to 
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adversely affect" finding, and whether or not the consultations complied with environmental 
laws. After obtaining and analyzing the documents requested, NEDC will use its knowledge and 
expertise to inform and educate its members and the public regarding the ESA consultation 
process related to the CGS's relicensing. 

The information in the requested documents and subsequent analysis thereofwill provide 
a basis for public understanding of the ESA consultation requirements in the unique context of 
the relicensing of a nuclear energy generating station. Such information is not only informative 
to NEDC's members and the general public, but it is critical to assure the public that the agencies 
are implementing the ESA as Congress intended. The requested information will help explain 
the application of the ESA to protect against the potential adverse impacts of the CGS on the 
environment in Eastern Washington. 

In addition, when determining whether disclosure of the requested information will 
contribute significantly to public understanding, a guiding test is "whether the requester will 
disseminate the disclosed records to a reasonably broad audience of persons interested in the 
subject." Carneyv. us. Dept. o/Justice, 19 F.3d 807, 815 (2d Cir. 1994). As noted above, 
NEDC will disseminate the disclosed records and any resulting legal analysis to over 600 
members and supporters, as well as the general public, through, inter alia, its website 
(www.nedc.org), newsletters, and presentations. The disclosure of NRC's communications and 
consultation determinations under the ESA and Energy Northwest's reporting to NRC for the 
CGS will contribute to public knowledge that did not exist pre-disclosure. Because NEDC will 
disseminate this new information to a reasonably broad audience of persons interested in the 
subject, the contribution to public knowledge resulting from this disclosure will be significant. 

NEDC's analysis and dissemination of this information to the public will increase public 
understanding to a significant extent. NEDC has a consistent record of significantly increasing 
public understanding of the effects of federal agency action on protecting the environment. 
NEDC will disseminate the disclosed information to professionals with scientific and legal 
expertise who regularly write, speak, teach, and advocate on species conservation and the 
protection of water quality in the Pacific Northwest. In addition, NEDC employs and 
collaborates with environmental lawyers who specialize in the ESA, including Section 7 
consultations, who will evaluate the legal and factual sufficiency of the consultation process 
under the ESA. With this analysis, the requested documents will significantly enhance the 
public's understanding of NRC's consultation process and application of the CWA to the CGS's 
relicensing. Thus, the requested information will also significantly inform the public about 
ongoing discussions between NRC and NMFS regarding the application of federal and state 
environmental laws and regulations to the CGS. 

C. 	 NEDC has no commercial interest in the requested agency records and even 
if it did, the public interest in disclosure would outweigh any commercial 
interest. 

NRC's regulations examine two factors with regard to an organization's commercial 
interest in determining if a fee waiver is appropriate. 10 C.F.R. § 9.41 (d)(3). 
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First, the regulations analyze the extent to which the requester's commercial interest 
would be furthered by obtaining the records requested. As a 501 (c )(3) nonprofit organization, 
NEDC has no commercial, trade, or profit interest in the material requested. NEDC will not be 
paid for, or receive other commercial benefits from the publication or dissemination of the 
material requested. Therefore, NEDC does not seek this information for any use that furthers a 
commercial interest. 

Second, the regulations analyze whether an organization's commercial interest in the 
requested materials outweighs the public interest. As stated, NEDC does not have a commercial 
interest in the disclosure of the documents. Even if, assuming arguendo, NEDC has some 
"commercial" interest in the documents requested, a complete fee waiver would still be 
appropriate because NEDC's primary interest in the material is to inform the public about the 
operations and activities of NRC that affect the environmental quality in Eastern Washington. 
There is great public interest in the release of the materials sought. The requested documents 
will provide previously unavailable information regarding NRC's communication with NMFS 
during the consultation phase of the ESA requirement and reports submitted by Energy 
Northwest for activities and impacts of the CGS. Therefore, a fee waiver is appropriate. 

Conclusion 

As provided by FOIA, 5 U.S.C. § 552(a)(6)(A)(i), and the NRC's regulations, 10 C.F.R. 
§ 9.25(a), I trust that I shall receive a reply to this request within 20 business days of receipt. 
Thank you for your time and attention in this matter, and I look forward to hearing from you 
shortly. If you have any questions, feel free to contact NEDC at (503) 768-6673. 

Sincerely, 

lsi JeffSpeir 
Jeff Speir 
Law Clerk 
Northwest Environmental Defense Center 
10015 SW Terwilliger Blvd. 
Portland, OR 97219 
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