
From: Williams, Kevin

Sent. Thursday, April 21, 2011 9:32 AM
To: Williams, Evelyn
Subject: Re: Hi, I will probably need to use your charger again.., thanks, E

It is by your phone.

Sent from an NRC BlackBerry

Kevin Williams
S (b)(6)

--- -- Original Message -----
From: Williams, Evelyn

To: Williams, Kevin

Sent: Thu Apr 21 09:25:52 2011

Subject: Re: Hi, I will probably need to use your charger again.., thanks, E

Ok/a double thank you! E

Sent from an NRC Blackberry

E. Williams, Branch Chief

AMB/PMDA/NSIR

F (b)(6) I

--- -- Original Message -----
From: Williams, Kevin

To: Williams, Evelyn

Sent: Thu Apr 21 09:23:23 2011

Subject: RE: Hi, I will probably need to use your charger again.., thanks, E

No problem, I will put in your office. On a separate note, I talked with Jane and Bill today and they said there is not a

need to move the people out of the OPS Center and the room on the 10th floor (T1OC2) does not need to be set up as a

stand-alone area at this time.

Kevin

--- -- Original Message -----

From: Williams, Evelyn
Sent: Thursday, April 21, 2011 9:18 AM

To: Williams, Kevin

Subject: Hi, I will probably need to use your charger again.., thanks, E

Sent from an NRC Blackberry

E. Williams, Branch Chief



AMB/PMDA/NSIRF (b)(6) I
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6,

From:
Sent:
To:
Subject:
Attachments:

Williams, Kevin
Thursday, April 21, 2011 1:28 PM

Dudek, Michael

TASKER 4892
TASKER 4892.docx

I made some editorial changes but I would use this to close out the action.

Kevin



&

TASKER 4892

Identify differences between the US and Japanese approaches to protective measures. The insights
obtained from this review would be used to prepare for future meetings on PMT-related matters with
our Japanese counterparts. *Attached are two documents ("special measures" and Japan Convention
(see pages 106 -120) that were handed out at the meeting last Friday with NISA, MEXT and JNES and
Japan's protective measures requirements.

Response

(b)(5)



(b)(5)



(b)(5)



From: Powell, Marion
Sent: Friday, April 22, 2011 2:51 PM
To: (b)(6)

Subject: RE: T&L

Hi~

Has Jackie Jones (HR) been made aware of your specific payroll issue?

From: ()6
Sent: Friday, April 22 2011:43 PM
To: Powell, Marion
Subject: FW: T&L

Hi Marion,
Per Tabitha's out of office message, I am forwarding this to you.
Please see below.
T ou,

From (b)(6)

Sent: Friday, April 22, 2011 2:42 PM
To: Howard, Tabitha
Subject: FW: T&L

Hi Tabitha,
Do you know when we should expect to see pay corrections for PP07 (salary cap issues)?
Thanks,

From: Williams, Kevin
Sent: Friday, April 22, 2011 2:39 PM
To:I (b)(6)
Subject: T&L

You were on the list for PP06 so you should have been compensated. As you indicated you were not so I
would suggest that you contact Tabitha so she can direct you to the right person. There were others that had a
problem with their T&L.

Kevin



From: Sullivan, Randy
Sent Wednesday, April 27, 2011 1:33 PM
To: Williams, Kevin
Subject: here ya go

This is a general answer, if more is needed, more time is needed

thanks

Randolph Sullivan, CHP

1



Commission questions

(b)(5)



(b)(5)



Subject:
Location:

FW: New Plant Working Group (NPWG) Meeting (placeholder)
NEI Office at 1776 Eye St NW, Washington DC

Start:
End:
Show Time As:

Recurrence:

Meeting Status:

Wed 4/27/2011 2:00 PM
Wed 4/27/2011 4:00 PM
Tentative

(none)

Not yet responded

Organizer: Schofer, Fred

When: Wednesday, April 27, 2011 2:00 PM-4:00 PM (GMT-05:00) Eastern Time (US & Canada).
Where: NEI Office at 1776 Eye St NW, Washington DC

Note: The GMT offset above does not reflect daylight saving time adjustments.

Kevin,

Originally I had told Mark I would listen in on this meeting by phone. However, I now have aF (b)(6)

(b)(6) at the same time.

If you think it is worth the time perhaps Bruce or Tony could call in and listen. See agenda below.

Sorry I am unable to cover this meeting.

Dan

----- Original Appointment -----
From: Schofer, Fred
Sent: Monday, April 25, 2011 2:26 PM
To: Schofer, Fred; Barss, Dan; Ader, Charles; Bergman, Thomas; Correia, Richard; Dudes, Laura; Flanders, Scott;
Matthews, David
Cc: Akstulewicz, Frank; Burton, William; Chokshi, Nilesh; Clark, Theresa; Hsia, Anthony; Layton, Michael; Madden,
Patrick; McKirgan, John; Miller, Chris; Shuaibi, Mohammed; Tappert, John; Coe, Doug; Coyne, Kevin; Thaggard, Mark;
Wilson, Jerry; Libby, Earl
Subject: FW: New Plant Working Group (NPWG) Meeting (placeholder)
When: Wednesday, April 27, 2011 2:00 PM-4:00 PM (GMT-05:00) Eastern Time (US & Canada).
Where: NEI Office at 1776 Eye St NW, Washington DC

When: Wednesday, April 27, 2011 2:00 PM-4:00 PM (GMT-05:00) Eastern Time (US & Canada).
Where: NEI Office at 1776 Eye St NW, Washington DC

Note: The GMT offset above does not reflect daylight saving time adjustments.

1



FYI - in case you do not have this.

----- Original Appointment -----
From: Schofer, Fred
Sent: Thursday, March 17, 2011 1:30 AM
To: Schofer, Fred; Ader, Charles; Bergman, Thomas; Correia, Richard; Dudes, Laura; Flanders, Scott; Matthews, David
Cc: Akstulewicz, Frank; Burton, William; Chokshi, Nilesh; Clark, Theresa; Hsia, Anthony; Layton, Michael; Madden,
Patrick; McKirgan, John; Miller, Chris; Shuaibi, Mohammed; Tappert, John; Coe, Doug; Coyne, Kevin; Thaggard, Mark;
Wilson, Jerry; Libby, Earl
Subject: New Plant Working Group (NPWG) Meeting (placeholder)
When: Wednesday, April 27, 2011 2:00 PM-4:00 PM (GMT-05:00) Eastern Time (US & Canada).
Where: NEI Office at 1776 Eye St NW, Washington DC

When: Wednesday, April 27, 2011 2:00 PM-4:00 PM (GMT-05:00) Eastern Time (US & Canada).
Where: NEI Office at 1776 Eye St NW, Washington DC

Note: The GMT offset above does not reflect daylight saving time adjustments.

Update includes Final Agenda & Bridge Line information

When: Wednesday, April 27, 2:00 PM-4:00 PM (GMT-05:00) Eastern Time (US & Canada).

Where: NEI Office, 1776 I Street NW, Washington DC (near Farragut North Metro Stop - Red Line)

Bridge line information
Dial in number: 888-469-0510
Passcode: )

For those traveling down to NEI offices, we will meet in the OWFN lobby at I PM and leave from there for the
Metro.

NRC DISCUSSION TOPICS NPWG CATEGORY 3 PUBLIC MEETING / TELECONFERENCE
4/27/2011, 2 PM -4 PM

MEETING LOCATION: NEI OFFICES, WASHINGTON DC

1. Introductions, opening remarks, and review agenda - F. Schofer / D Matthews (5 minutes)

2. Mandatory Hearing Process for COL Proceedings Update - D. Matthews (15 minutes)

3. Changes during Construction - J. Wilson (10 minutes)

4. Path Forward for the Construction Reactor Oversight Process Assessment Program - L. Dudes (15 minutes)

5. ITAAC Demonstration Project Lessons Learned and Path Forward - L. Dudes (15 minutes)

6. Security Measures during New Reactor Construction - F. Schofer (10 minutes)

7. Industry Identified Issues - NPWG (30 minutes)

8. Public Questions & Comments - Public (15 minutes)

2



Expected industry questions:

* Fukushima impacts on new plants - D. Matthews

0 Functional Arrangement ITAAC - L. Dudes

3



From: (b)(6) I

Sent: Thursday, April 28, 2011 6:47 AM
To: Williams, Kevin
Subject: FW: Payroll still not fixed

FYI

Ned

Fromi (b)(6)

Sent: Thursday, April 28, 2011 6:43 AM
To: Powell, Marion
Cc: Wright, Lisa (Gibney)
Subject: FW: Payroll still not fixed

Marion

I see Tabitha will be out of the office until next week.

I have had a problem with T&L getting my OT corrected for working in the Operations Center supporting the
Japan response. OCFO was to have had this corrected from last pay period.

Thanks

(b)(6)

HRMS 10837

From:J (b)(6)

Sent: Thursday, April 28, 2011 6:40 AM
To: Howard, Tabitha
Subject: Payroll still not fixed

Tabitha

Just got my latest pay slip and I am still not receiving the correct OT for supporting the Ops Center

Thanks

I (b)(6)



From: Murray, Charles
Sent: Thursday, April 28, 2011 11:43 AM
To: (b)(6)

Subject: FW: Pay Cap Issue for the Japan Assistance Effort
Attachments: JapanTsunamiSalaryCapEmployees_04012011.xlsx

From: Howard, Tabitha
Sent: Thursday, April 14, 2011 10:06 AM
To: Wright, Ned; Murray, Charles
Cc: Ma, May; Powell, Marion
Subject: FW: Pay Cap Issue for the Japan Assistance Effort

From: Howard, Tabitha
Sent: Thursday, April 14, 2011 10:03 AM
To: Jones, Jackie
Subject: FW: Pay Cap Issue for the Japan Assistance Effort

Ms. Jackie,

I have highlighted their names on the list that Bridget sent on Wednesday April 6.

From: Curran, Bridget
Sent: Wednesday, April 06, 2011 7:08 AM
To: Davidson, Lawrence; Jones, Jackie; Matheson, Mary
Cc: Howard, Tabitha; Ma, May
Subject: FW: Pay Cap Issue for the Japan Assistance Effort

Good Morning,

I was told late yesterday afternoon that a (b)(6) needed to be added to this list, as he is in Japan
supporting this effort. I have included b( te lis or pay period 8 -> March 27 - April 9, 2011.

Hopefully that will be it for NSIR until next week.

Thanks,

Bridget Curran
Program Analyst
NS! R/PMDA/FM B
301-415-1060

From: Curran, Bridget
Sent: Tuesday, April 05, 2011 3:10 PM
To: Davidson, Lawrence; Jones, Jackie; Matheson, Mary
Cc: Howard, Tabitha; Ma, May; Rheaume, Cynthia; McDermott, Brian; Layton, Michael; Holahan, Patricia;

1



Mark; Williams, Kevin; Erlanger, Craig; Abraham, Susan; Brown, Cris; Powell, Marion
Subject: RE: Pay Cap Issue for the Japan Assistance Effort

l am re-sending this list. I just received some corrected time cards for pay period 6 for DPR -(b)(6)
(b)(6) I've changed the spreadsheet to include them for pay period 6. LJ

Thank you for your patience!

bridget

From: Curran, Bridget
Sent: Tuesday, April 05, 2011 2:13 PM
To: Davidson, Lawrence; Jones, Jackie; Matheson, Mary
Cc: Howard, Tabitha; Ma, May; Rheaume, Cynthia; McDermott, Brian; Layton, Michael; Holahan, Patricia; Thaggard,
Mark; Williams, Kevin; Erlanger, Craig; Abraham, Susan; Brown, Cris; Powell, Marion
Subject: FW: Pay Cap Issue for the Japan Assistance Effort

Good Afternoon,

I have attached NSIR's list of employees who have supported the Japan effort in Pay Periods 6 & 7, as well as those who
are currently supporting this effort in the current pay period - 8.

We have compared the Ops Center Watch List to the NSIR staff list, as well as the information in HRMS, as some NSIR
employees who are supporting the Japan effort are not doing so in the Ops Center, but are charging to the correct TAC.

Next week, we will provide another list of NSIR employees who are/will be supporting this effort in pay period 9.

Please let us know if you have any questions.

Thanks,

Bridget Curran
Program Analyst
NSIR/PMDA/FMB
301-415-1060

From: Ma, May
Sent: Tuesday, April 05, 2011 10:32 AM
To: Curran, Bridget; Howard, Tabitha; Powell, Marion; Williams, Kevin; Abraham, Susan; Holahan, Patricia; Layton,
Michael; McDermott, Brian; Rheaume, Cynthia; Caldwell, Robert; Erlanger, Craig; Morris, Scott; Thaggard, Mark; Brown,
Cris; Dudek, Michael; Riffle, Deani; Shropshire, Alan; Valencia, Sandra; VandenBerghe, John; Williamson, Linda
Cc: Jones, Jackie; Davidson, Lawrence
Subject: Pay Cap Issue for the Japan Assistance Effort

Divisions,

FMB has received many emails and calls regarding how to capture staff names who need to have bi-weekly
and annual salary caps lifted (as it is challenging for Offices to figure out who will trigger the "caps"). While we

are working with OCFO/HR on clarifications, here is what we propose to do:

1) We will provide to OCFO on bi-weekly basis a list of NSIR staff who are supporting the Japan effort

(regardless of pay grade).

2



2) FMB will develop a "Bi-weekly and Annual Salary Cap staff list". This list will be consistent with the

staff names on the Watch List.
3) The "Bi-weekly and Annual Salary Cap staff list" will be sent to managers for a quick turnaround

review/update on Monday weekly.

4) From divisions' responses, we will provide an updated list to the OCFO.

If you have any question or comments, please let me, Bridget, or Tabitha know.

Thanks,
May

Sincerely,

May

May Ma, Chief

NSIR/PM DA/FM B

301-415-7266

3
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From:

Sent:
To:
Subject:

Norris, Michael
Thursday, April 28, 2011 11:47 AM
Bowers, Anthony
Fw: QUERY: Pay Discrepancies

Mike
Sent from NRC blackberry

(b)(6)

From: Anderson, Joseph
To: Powell, Marion
Cc: Williams, Kevin; Wright, Lisa (Gibney); Norris, Michael; Mroz (Sahm), Sara; Anderson, James
Sent: Thu Apr 28 08:29:00 2011
Subject: QUERY: Pay Discrepancies

Marion: We still may a number of significant pay discrepancies associated with the Fukushima Dai-ichi Event
response. For example, enclosed is a summary from (b)(6) outlining estimated pay shortage. Several other staff
in my branch also have significant pay issues where time cards have been revised but pay shortages still exist ())

(b)(6) . What is currently being done to address these shortages, and if needed, who do I

need to escalate this to ensure satisfactory resolution?

Thank you for your assistance in working towards resolution. Please don't hestitate to call me to discuss matter further
or to engage members of my staff.

Joseph D. Anderson, Chief
Operating Reactor Licensing and Outreach Branch
Division of Preparedness and Response
Office of Nuclear Security & Incident Response
U.S. Nuclear Regulatory Commission

Mail Stop: T-3B46M
Washington, DC 20555-0001
Telephone: 301.415.4114
Blackberry. (b)(6)

E-mail: ioseph.andersonanrc.qov

This message is for the designated recipient only and may contain privileged or confidential information. If you have received it in error, please
notify the sender immediately and delete the original. Any other use of this e-mail by you is prohibited.

From: I (b)(6)
Sent: Thursday, April 28, 2011 7:38 AM
To: Anderson, Joseph
Subject: Mike's pay

Pay period 9 still has the pay cutback due to exceeding the bi-weekly cap.

Summary of pay periods:

1



(b)(6)

Any assistance would be appreciated, Christmas is coming.

(b)(6)

Division of Preparedness and Response
Office of Nuclear Security and Incident Response
U.S. Nuclear Regulatory Commission

2



Attachment Marlon Powell.vcf(3337 bytes ) cannot be converted to
PDF format.
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From: Williams, Kevin
Sent: Thursday, April 28, 2011 11:47 AM
To: Sullivan, Randy
Subject: Re: Commission questions for Brian

That is not needed. Thanks for taking car of that. I will use the time for something else.

Sent from an NRC BlackBerry
Kevin Williams

(b)(6)

From: Sullivan, Randy
To: Williams, Kevin
Sent: Thu Apr 28 11:45:35 2011
Subject: RE: Commission questions for Brian

If we want to discuss it with BC's I am happy to support, but I stuck my head in his office and he engaged

Randolph Sullivan, CHP

From: Williams, Kevin
Sent: Thursday, April 28, 2011 11:44 AM
To: Sullivan, Randy
Subject: Re: Commission questions for Brian

Okay, when I asked him, he said he had not talked to you so I said I would set something up.

Sent from an NRC BlackBerry
Kevin Williams

(b)(6)

From: Sullivan, Randy
To: Williams, Kevin
Cc: Kahler, Robert
Sent: Thu Apr 28 11:37:57 2011
Subject: RE: Commission questions for Brian

Already did

I Owe some talking points

Randolph Sullivan, CHP

From: Williams, Kevin
Sent: Thursday, April 28, 2011 11:12 AM
To: Sullivan, Randy; Kahler, Robert
Subject: Fw: Commission questions for Brian



Plan on talking to Brian around 3 regarding the two questions he inquired about.

Kevin

Sent from an NRC BlackBerry
Kevin Williams

[ (b)(6)

From: McDermott, Brian
To: Williams, Kevin
Sent: Thu Apr 28 06:30:46 2011
Subject: Re: Commission questions for Brian

Would like to walk through with Randy or others. 30 min discussion.

Brian

Brian J. McDermott
I (b)(6) 1(mobile)

From: Williams, Kevin
To: McDermott, Brian
Sent: Wed Apr 27 13:52:02 2011
Subject: Commission questions for Brian

Does this answer the mail or were you looking for more detail?

Kevin

2



Commission questions.

(b)(5)



(b)(5)



From: Sullivan, Randy
Sent: Thursday, April 28, 2011 1:14 PM
To: Williams, Kevin
Subject: RE: talking point for Brian

Do not know,

He did send the query to FEMA, but he did not delete what I gave him either...

Would be surprised if he gets a FEMA answer

duck

Randolph Sullivan, CHP

From: Williams, Kevin
Sent: Thursday, April 28, 2011 12:03 PM
To: Sullivan, Randy
Subject: Re: talking point for Brian

Overall looks good. Looked at this on my BB so it appears that the last 2 bullets are similar. Was Brian relying on FEMA
for the chemical info or was he okay with what you provided?

Sent from an NRC BlackBerry
Kevin Williams

S (b)(6)

From: Sullivan, Randy
To: Kahler, Robert; Williams, Kevin; Milligan, Patricia
Sent: Thu Apr 28 11:58:06 2011
Subject: talking point for Brian

Wanna take a look? <<Evacuation beyond the EPZ talking points.docx>>

Randolph Sullivan, CHP

Ox
1.



Evacuation beyond the EPZ talking points

(b)(5)



From: Musico, Bruce

Sent: Thursday, April 28, 2011 4:32 PM

To: Moulding, Patrick; Price, Sarah
Cc: Comar, Manny; Weisman, Robert; Williams, Kevin; TurkeyCOL Resource; Robinson,

Edward; Bowers, Anthony

Subject: RE: (b)(5) Motion to Amend Contentions [Attorney-Client Privilege]

(b)(5)

k I In Y11
1ý ý ý\ V~ f



(b)(5)

That's it.
Bruce

From: Moulding, Patrick
Sent: Thursday, April 21, 2011 11:54 AM
To: Musico, Bruce
Cc: Barss, Dan; Comar, Manny; Price, Sarah; Weisman, Robert
Subject: -(b)(5) Motion to Amend Contentions [Attorney-Client Privilege]

Bruce,

(b)(5)

2



(b)(5)

Thanks,
Pat

Patrick Moulding
Office of the General Counsel
U.S. Nuclear Regulatory Commission
Mail Stop O-15-D-21
Washington, DC 20555-0001
301-415-2549 (phone)
301-415-3725 (fax)
Patrick.Mouldinqa~nrc..qov

NOTE: This email may contain ATTORNEY-CLIENT INFORMATION
DO NOT RELEASE UNLESS THE COMMISSION DETERMINES OTHERWISE
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INTRODUCTION

Pending before this Licensing Board are three Petitions to Intervene challenging a

combined license application (COLA) filed by Florida Power & Light Company (FPL) for two

nuclear power reactors, Turkey Point Units 6 and 7, to be located near Homestead, Florida.

The Petitions to Intervene were filed by: (1) Mark Oncavage, Dan Kipnis, Southern Alliance for

Clean Energy, and National Parks Conservation Association (hereinafter referred to collectively

as Joint Petitioners); (2) Citizens Allied for Safe Energy, Inc. (CASE); and (3) Village of

Pinecrest, Florida (Pinecrest), which also requests, in the alternative, to participate as an

interested local governmental body.

For the reasons discussed below, we conclude: (1) Joint Petitioners establish standing

and proffer one admissible contention; (2) CASE establishes standing and proffers two

admissible contentions; and (3) Pinecrest establishes standing but fails to proffer an admissible

contention. We therefore grant Joint Petitioners' and CASE's Petitions to Intervene, and we
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deny Pinecrest's Petition to Intervene. We grant, however, Pinecrest's request to participate as

an interested local governmental body.

1. PROCEDURAL BACKGROUND

On June 30, 2009, FPL submitted an Application for a combined license (COL) for two

AP1000 pressurized water nuclear reactors to be located adjacent to the existing Turkey Point

power plants, Units 1 through 5, at the Turkey Point site near Homestead, Florida. See Letter

from Mano K. Nazar, Senior Vice President and Chief Nuclear Officer, FPL, to Michael Johnson,

Director, NRC Office of New Reactors (June 30, 2009). The Application references the

standard design certification for the AP1000 issued to Westinghouse Electric Company, as

amended, including Revisions 16 and 17. The proposed nuclear reactors would be known as

Turkey Point Units 6 and 7.1

On August 3, 2009, the NRC Staff published a notice in the Federal Register of the

receipt and availability of the Application. See 74 Fed. Reg. 38,477 (Aug. 3, 2009). On

September 4, 2009, the Staff accepted the Application for docketing. See 74 Fed. Reg. 51,621

(Oct. 7, 2009).

On June 14, 2010, the NRC issued a Notice of Hearing and Opportunity to Petition for

Leave to Intervene, which provided members of the public sixty days from the date of

publication to file a petition for leave to intervene in this proceeding. See Florida Power & Light

Company, Combined License Application for the Turkey Point Units 6 & 7, Notice of Hearing,

1 Units 6 and 7 would, as planned, be located on a 218-acre plant area situated within

the approximately 11,000-acre Turkey Point plant property in Miami-Dade County, Florida,
located about 25 miles south of Miami and 9 miles southeast of Homestead. Units 1 through 5
occupy about 195 acres on the Turkey Point plant property. Units 1 and 2 are natural gas/oil
steam electric generating units that have been in service since 1967 and 1968, respectively.
Units 3 and 4 are pressurized water nuclear reactor units that have been in service since 1972
and 1973, respectively. Unit 5 is a natural gas combined-cycle unit that began operating in
2007. See Turkey Point Units 6 & 7 COL Application, Part 3 -- Environmental Report, Rev. 0 at
3.1-1 [hereinafter cited as ER].
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Opportunity To Petition for Leave to Intervene and Associated Order Imposing Procedures for

Access to Sensitive Unclassified Non-Safeguards Information and Safeguards Information for

Contention Preparation, 75 Fed. Reg. 34,777 (June 18, 2010) [hereinafter Notice of Hearing].

In response to the Notice of Hearing, the following entities filed a Petition to Intervene:

(1) Joint Petitioners;2 (2) CASE; 3 and (3) Pinecrest, which requested, in the alternative, to

participate as an interested local governmental body pursuant to 10 C.F.R. § 2.315(c). 4

FPL opposes all three Petitions, arguing that none proffers an admissible contention. 5

The NRC Staff opposes the Petitions of Joint Petitioners and Pinecrest on the ground that they

2 Joint Petitioners' Petition for Intervention (Aug. 17, 2010) [hereinafter Joint Pet.].

3 CASE [Revised] Petition to Intervene and Request for a Hearing (dated Aug. 17, 2010)
[hereinafter CASE Rev. Pet.]. CASE filed its revised Petition on August 20 to replace its original
August 17 Petition, which may be fairly characterized as a working draft rather than a finished
product. Compare CASE Rev. Pet. with CASE Petition to Intervene and Request for a Hearing
(Aug. 17, 2010). As FPL correctly states, the Revised Petition "corrects many of the numerous
errors in the original Petition, making CASE's Petition easier to follow and more readable."
FPL's Motion to Strike Proposed Contention 8 in CASE's Revised Petition to Intervene in Turkey
Point Units 6 and 7 Combined Construction and Operating License Application (Sept. 13, 2010)
at 1 n.1 [hereinafter FPL Motion to Strike Proposed Contention 8]. For that reason, neither FPL
nor the NRC Staff objects to CASE's reliance on the Revised Petition, to the extent the Revised
Petition does not advance late-filed arguments that were not included in the original Petition.
See id. at 1-2; NRC Staffs Answer to FPL Motion to Strike (Sept. 21, 2010). We agree that
CASE's Revised Petition is "easier to follow and more readable," and we therefore will treat it as
CASE's originally filed Petition, except to the extent it advances late-filed arguments.

4 Petition by the Village of Pinecrest, Florida for Leave to Intervene in a Hearing on
FPL's Combined Construction and Operating License Application for Turkey Point Units 6 & 7,
or in the Alternative, Participate as a Non-Party Local Government (Aug. 16, 2010) [hereinafter
Pinecrest Pet.]. Pursuant to section 2.315(c), a local governmental body that is not admitted as
a party shall, upon request, be permitted to participate in a hearing as an interested non-party.
In that capacity, its representative may, inter alia, "introduce evidence, interrogate witnesses
where cross-examination by the parties is permitted, advise the Commission without [being
required] to take a position with respect to the issue, file proposed findings ... , and petition for
review by the Commission .... 10 C.F.R. § 2.315(c).

5 FPL's Answer Opposing Joint Petitioners' Petition to Intervene and Request for
Hearing on Turkey Point Units 6 & 7 Combined Construction and Operating License Application
(Sept. 13, 2010) at 4 [hereinafter FPL Answer to Joint Pet.]; FPL's Answer Opposing CASE's
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fail to proffer an admissible contention.6 The NRC Staff avers, however, that CASE proffers two

admissible contentions and, accordingly, the Staff does not oppose granting CASE's Petition.7

And if a hearing is granted, the Staff does not oppose Pinecrest's request to participate as an

interested local governmental body. See NRC Staff Answer to Pinecrest Pet. at 17.

Joint Petitioners and CASE filed timely Replies, reiterating that they satisfy the

requirements to intervene in this proceeding. 8 Pinecrest also filed a timely Reply, arguing

principally that it desires to participate as an interested local governmental body pursuant to 10

C.F.R. § 2.315(c) (see supra note 4) even if its contentions are deemed inadmissible. 9

On October 12, 2010, FPL moved to strike portions of the Replies filed by Joint

Petitioners and CASE, arguing that the Replies included new issues and claims not found in,

Revised Petition to Intervene and Request for Hearing in Turkey Point Units 6 and 7 Combined
Construction and Operating License Application (Sept. 13, 2010) at 2 [hereinafter FPL Answer
to CASE Rev. Pet.]; FPL's Answer Opposing Pinecrest's Petition to Intervene in the Turkey
Point Units 6 & 7 Combined Construction and Operating License Application Proceeding (Sept.
9, 2010) at 2 [hereinafter FPL Answer to Pinecrest Pet.].

6 NRC Staffs Answer to "Petition for Intervention" of Joint Petitioners (Sept. 13, 2010) at

1 [hereinafter NRC Staff Answer to Joint Pet.]; NRC Staff's Answer to Petition to Intervene by
Pinecrest (Sept. 10, 2010) at 1 [hereinafter NRC Staff Answer to Pinecrest Pet.].

7 NRC Staff's Answer to CASE Petition to Intervene and Request for a Hearing
(Sept. 13, 2010) at 1,49, 59 [hereinafter NRC Staff Answer to Case Rev. Pet.].

8 Joint Petitioners' Reply to FPL Answer Opposing Petition to Intervene and NRC Staff

Answer to Petition for Intervention (Oct. 1, 2010) at 1 [hereinafter Joint Petitioners Reply]; CASE
Reply to FPL's Answer Opposing CASE's Revised Petition to Intervene and Request for
Hearing in Turkey Point Units 6 and 7 Combined Construction and Operating License
Application (Sept. 29, 2010) at 45 [hereinafter CASE Reply to FPL Answer]; CASE Reply to
NRC Staff s Answer to "CASE Petition to Intervene and Request for a Hearing" (Sept. 29, 2010)
[hereinafter CASE Reply to NRC Staff Answer]. The Replies filed by Joint Petitioners and
CASE were timely pursuant to this Board's unpublished Order granting an extension of time.
See Licensing Board Order (Granting, In Part, Joint Petitioners' and CASE's Motions for
Extension of Time) (Sept. 17, 2010) (unpublished).

9 Pinecrest's Reply to FP&L's Answer Opposing its Petition to Intervene in the Turkey
Point Units 6 & 7 Combined Construction and Operating License Application Proceeding (Sept.
16, 2010) at 1 [hereinafter Pinecrest Reply].
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and beyond the scope of, the Petitions to Intervene.10 The NRC Staff agrees in part with FPL's

motions.1" Joint Petitioners and CASE oppose FPL's motions. 12

On November 8, 2010, this Board issued an Order that listed questions on contention

admissibility for the participants to address at oral argument. See Licensing Board Order

(Outlining Format and Questions for Oral Argument) (Nov. 8, 2010) (unpublished). On

November 19, 2010, we held oral argument in Homestead, Florida. See Licensing Board

Transcript, FPL Turkey Point, Units 6 & 7 at 18-265 (Nov. 19, 2010) [hereinafter cited as Tr.].

II. APPLICABLE LEGAL STANDARDS

To participate in this proceeding as an intervenor, a petitioner must (1) establish

standing, and (2) proffer at least one admissible contention. See 10 C.F.R. § 2.309(a).

Immediately below, we summarize the legal standards governing standing and contention

admissibility. We then apply these standards to the Petitions to Intervene filed by Joint

Petitioners (infra Part Ill), CASE (infra Part IV), and Pinecrest (infra Part V).

10 FPL's Motion to Strike Portions of Joint Petitioners' Reply to FPL Answer Opposing

Petition to Intervene and NRC Staff Answer to Petition to Intervene (Oct. 12, 2010) at 1
[hereinafter FPL Motion to Strike Portions of Joint Petitioners' Reply]; FPL's Motion to Strike
Portions of CASE's Reply to FPL's Answer Opposing Revised Petition to Intervene and Request
for Hearing (Oct. 12, 2010) at 1 [hereinafter FPL Motion to Strike Portions of CASE Reply].

11 NRC Staffs Answer to FPL Motion to Strike Portions of Joint Petitioners' Reply (Oct.
21, 2010) at 1; NRC Staff's Answer to FPL Motion to Strike Portions of CASE's Reply (Oct. 21,
2010) at 1.

12 Joint Petitioners' Answer in Opposition to FPL Motion to Strike Portions of Joint

Petitioners' Reply to FPL Answer Opposing Petition to Intervene and NRC Staff Answer to
Petition to Intervene (Oct. 22, 2010) at 1; CASE Answer in Opposition to FPL Motion to Strike
Portions of CASE's Reply to FPL's Answer to CASE's Answer to FPL's Answer Opposing
Revised Petition to Intervene and Request For Hearing (Oct. 22, 2010) at 2 [hereinafter CASE
Answer to FPL Motion to Strike Portions of CASE Reply].
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A. LEGAL STANDARDS GOVERNING STANDING

In this case, the following three categories of petitioners seek to establish standing:

(1) individuals who live within 50 miles of the proposed reactors, (2) organizations seeking

representational standing on behalf of members who live within 50 miles of the proposed

reactors, and (3) a municipality whose residents live within 50 miles of the proposed reactors.

We discuss the legal standards governing standing for each of these entities in turn.

1. Legal Standards Governing Standing for Individuals The standing requirements

for NRC adjudicatory proceedings derive from the Atomic Energy Act (AEA), which requires the

NRC to provide a hearing "upon the request of any person whose interest may be affected by

the proceeding." 42 U.S.C. § 2239(a)(1)(A).

Under the general standing requirements in our implementing regulations, a petitioner

must state (10 C.F.R. § 2.309(d)(1)):

(i) The name, address and telephone number of the requestor or petitioner;

(ii) The nature of the requestor's/petitioner's right under the [relevant
statute] to be made a party to the proceeding;

(iii) The nature and extent of the requestor's/petitioner's property, financial or
other interest in the proceeding; and

(iv) The possible effect of any decision or order that may be issued in the
proceeding on the requestor's/petitioner's interest.

In determining whether a petitioner has demonstrated standing, the Commission applies

contemporaneous judicial concepts of standing, which require a petitioner to "(1) allege an

'injury in fact' that is (2) 'fairly traceable to the challenged action' and (3) is 'likely' to be

,redressed by a favorable decision."' Sequoyah Fuels Corp. and Gen. Atomics (Gore,

Oklahoma Site), CLI-94-12, 40 NRC 64, 71-72 (1994) (quoting Lu an v. Defenders of Wildlife,

504 U.S. 555, 560-61 (1992) (citations and internal quotations omitted)). In the context of

reactor licensing proceedings, however, a petitioner is deemed to have standing pursuant to the
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Commission's so-called "proximity" presumption rule by showing that he or she resides in, or

frequents the area within, a 50-mile radius of the facility. See PPL Bell Bend, L.L.C. (Bell Bend

Nuclear Power Plant), CLI-10-07, 71 NRC __, _ (slip op. at 6) (Jan. 7, 2010).

2. Legal Standards Governing Representational Standing for Organizations An

organization may establish standing to intervene based on a theory of representational

standing. To demonstrate representational standing, an organization must: (1) show that at

least one of its members might be affected by the proceeding, which can be accomplished by

showing that a member satisfies either the 50-mile "proximity" presumption or traditional

standing elements; (2) identify that member by name and address; and (3) show that the

member has authorized the organization to represent him or her and to request a hearing on his

or her behalf. See Consumers Energy Co. (Palisades Nuclear Power Plant), CLI-07-18, 65

NRC 399, 409 (2007); GPU Nuclear Inc. (Oyster Creek Nuclear Generating Station), CLI-00-06,

51 NRC 193, 202 (2000). Additionally, the interests the "organization seeks to protect must be

germane to its own purpose," and "neither the asserted claim nor the requested relief must

require an individual member to participate in the organization's legal action." Palisades CLI-

07-18, 65 NRC at 409; see also Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage

Installation), CLI-99-10, 49 NRC 318, 323 (1999).13

3. Legal Standards Governing Standing for Municipalities Pursuant to Commission

regulation, a municipality is deemed to have standing in a reactor licensing proceeding that

involves a facility located within its boundaries. See 10 C.F.R. § 2.309(d)(2).

13 An organization may also establish organizational standing. See Int'l Uranium (USA)

Corp. (White Mesa Uranium Mill), CLI-01-21, 54 NRC 247, 252 (2001). Organizational
standing, however, is not implicated in this proceeding.
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Where, as here, a municipality seeks to participate in a reactor licensing proceeding that

does not involve a facility within the municipality's boundaries, it can, for purposes of

establishing standing, rely on the 50-mile "proximity" presumption to the same extent as an

individual14 or an organization. 15 Thus, a municipality satisfies Commission standing

requirements in a reactor licensing proceeding by showing either that its residents live within 50

miles of the facility, or that its boundaries extend to within 50 miles of the facility.

B. LEGAL STANDARDS GOVERNING CONTENTION ADMISSIBILITY

For a timely-filed contention to be admissible, it must satisfy the requirements in 10

C.F.R. § 2.309(f). Pursuant to those standards, an admissible contention must: (1) "[plrovide a

specific statement of the issue of law or fact to be raised"; (2) "[pjrovide a brief explanation of

the basis for the contention"; (3) "[d]emonstrate that the issue raised in the contention is within

the scope of the proceeding"; (4) "[d]emonstrate that the issue raised ... is material to the

findings the NRC must make to support the action that is involved in the proceeding";

(5) "[p]rovide a concise statement of the alleged facts or expert opinions ... together with

references to the specific sources and documents on which the requestor/petitioner intends to

rely"; and (6) "provide sufficient information to show that a genuine dispute exists ... on a

14 See Power Auth. of the State of New York (James A. FitzPatrick Nuclear Power Plant

and Indian Point Nuclear Generating No. 3), CLI-00-22, 52 NRC 266, 295 (2000) (Commission
recognizes that the Town of Cortlandt established standing in a license transfer proceeding
because it is the "locus of the Indian Point 3 plant and therefore is in a position analogous to
that of an individual living or working within a few miles of a plant").

15 See Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-

98-13, 48 NRC 26, 33-34 (1998) (Commission recognizes that a governmental body's interest in
protecting the individuals and territory that fall under that body's authority establishes an
organizational interest for standing purposes). Pursuant to the rationale in Private Fuel Storage,
it may reasonably be presumed that the interests a municipality seeks to represent on behalf of
its residents are germane to its own purposes. See id. at 32; accord Carolina Power & Light Co.
(Shearon Harris Nuclear Power Plant), LBP-99-25, 50 NRC 25, 29 (1999).
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material issue of law or fact," including "references to specific portions of the application.., the

petitioner disputes ... or, if the petitioner believes that the application fails to contain

information on a relevant matter as required by law, the identification of each failure . 10

C.F.R. § 2.309(f)(1).1
6

The multi-factor contention-admissibility test in section 2.309(f)(1) -- which is 'strict by

design"' (Amerqen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-06-24, 64

NRC 111, 118 (2006)) -- was crafted by the Commission to "raise the threshold bar for an

admissible contention." Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3), CLI-

99-11,49 NRC 328, 334 (1999). Under the previous contention-admissibility rule, a contention

could be admitted and litigated "based on little more than speculation .... Admitted intervenors

often had negligible knowledge of nuclear power issues and, in fact, no direct case to present,

but instead attempted to unearth a case through cross-examination." Id. "Congress therefore

called upon the Commission to make 'fundamental changes' in its public hearing process to

assure that 'hearings serve the purpose for which they were intended: to adjudicate genuine,

substantive safety and environmental issues placed in contention by qualified intervenors."' Id.

(quoting H.R. Rep. No. 97-177, at 151 (1981)). The Commission thus "toughened its contention

[admissibility] rule [in 1989 to] ... ensure that only intervenors with genuine and particularized

concerns participate in NRC hearings." Id.17

16 A contention must be rejected if: (1) it constitutes an attack on applicable statutory

requirements; (2) it challenges the basic structure of the Commission's regulatory process or is
an attack on the regulations; (3) it merely expresses the petitioner's view of what a governing
policy ought to be; (4) it seeks to raise an issue improper for adjudication in the proceeding or
not applicable to the facility in question; or (5) it seeks to raise an issue that is not concrete or is
otherwise not litigable. See Philadelphia Elec. Co. (Peach Bottom Atomic Power Station, Units
2 and 3), ALAB-216, 8 AEC 13, 20-21 (1974).

17 As the Commission has instructed, the contention-admissibility rule serves to ensure

that admitted contentions (1) focus on real disputes that can be resolved in an adjudication,
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That the Commission's contention-admissibility rule is designedly strict is not to say that

it should serve as a "fortress to deny intervention." Oconee, CLI-99-11, 49 NRC at 335 (quoting

Peach Bottom, 8 AEC at 21). Rather, consistent with section 2.309(f), licensing boards are

bound to admit for litigation "contentions that are material and supported by reasonably specific

factual and legal allegations." Id.

Ill. JOINT PETITIONERS ESTABLISH STANDING, AND THEY PROFFER ONE
CONTENTION, CONTENTION 2, THAT IS ADMISSIBLE IN PART

A. JOINT PETITIONERS ESTABLISH STANDING

Joint Petitioners consist of two individuals, Mark Oncavage and Dan Kipnis, and two

organizations, Southern Alliance for Clean Energy (SACE) and National Parks Conservation

Association (NPCA). We conclude that all four entities satisfy Commission standing

requirements.1 8

First, Mr. Oncavage and Mr. Kipnis established their standing pursuant to the proximity

presumption rule (see supra Part II.A.1), because they both submitted declarations

demonstrating they live within 50 miles of the Turkey Point site. See Joint Pet., Exh. 1,

Declaration of Mark Peter Oncavage at para. 2 (Aug. 13, 2010); Declaration of Daniel C. Kipnis

at para. 2 (Aug. 12, 2010) [hereinafter Joint Pet. Exh. 1].

Relying on the theory of representational standing (see supra Part II.A.2), SACE and

NPCA both showed the interests they seek to protect in this proceeding are germane to their

(2) establish a sufficient factual and legal foundation to warrant further inquiry, and (3) put other
parties on notice of the disputed issues so they will know precisely those claims they must
support or oppose. See Oconee, CLI-99-11, 49 NRC at 334.

18 Neither FPL nor the NRC Staff challenges the standing of the four entities who

comprise Joint Petitioners. See FPL Answer to Joint Pet. at 7; NRC Staff Answer to Joint Pet.
at 9-10.
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organizational purposes, 19 and they both provided the names of members who (1) established

standing to intervene in their own right by satisfying the proximity presumption rule, and

(2) authorized SACE and NPCA, as appropriate, to represent their interests in this proceeding,

thus absolving them from participating as individuals. See Joint Pet. Exh. 1. SACE and NPCA

therefore satisfy the standards for representational standing.

B. JOINT PETITIONERS PROFFER ONE CONTENTION, CONTENTION 2, THAT IS
ADMISSIBLE IN PART

Each of Joint Petitioners' proffered contentions alleges a deficiency in FPL's

Environmental Report (ER). Before addressing the admissibility of those contentions, we

provide a brief discussion of the standards governing the environmental documents prepared by

an applicant and the NRC Staff.

Pursuant to Commission regulations that implement the National Environmental Policy

Act (NEPA), 42 U.S.C. §§ 4331 et secq., every COL application must be accompanied by an ER

to aid the Commission in its preparation of an Environmental Impact Statement (EIS) in

compliance with section 102(2) of NEPA. See 10 C.F.R. § 51.14(a).20 An ER must discuss:

(1) the impacts of the proposed action on the environment; (2) adverse environmental effects of

19 SACE identifies itself as a non-profit, public-interest organization that "promotes

responsible energy choices to solve global warming problems and ensure[s] clean, safe, and
healthy communities throughout the southeast." Joint Pet. at 2. NPCA identifies itself as a non-
profit, public interest organization that is committed to preserving our nation's parks, including
Biscayne National Park and Everglades National Park. Id. at 2-3.

20 In enacting NEPA, Congress's twin aims were to: (1) require an agency to consider

every significant aspect of the environmental impact of a proposed action; and (2) ensure the
agency will inform the public that it has considered environmental concerns in its decision-
making process. See Baltimore Gas & Elec. Co. v. NRDC, 462 U.S. 87, 97 (1983). To effect
these aims, NEPA requires an agency to "take a 'hard look' at the environmental consequences
before taking a major action" and to report the result of that hard look in an EIS. Id. Section
102(2) of NEPA, 42 U.S.C. § 4332(2), prescribes the scope of environmental concerns that
must be considered in the EIS.
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the proposed action that cannot be avoided; (3) alternatives to the proposed action; (4) the

relationship between local short-term uses of the environment and the maintenance and

enhancement of long-term productivity; and (5) any irreversible and irretrievable commitments

of resources associated with the proposed action. See 10 C.F.R. § 51.45(b). The ER shall

"include an analysis that considers and balances the environmental effects of the proposed

action, the environmental impacts of alternatives to the proposed action, and alternatives

available for reducing or avoiding adverse environmental effects." Id. § 51.45(c). The ER "must

also contain an analysis of the cumulative impacts of the activities to be authorized by the

[COL]." Id.. The ER shall discuss environmental impacts "in proportion to their significance" (10

C.F.R. § 51.45(b)(1)), and it "should contain sufficient data to aid the Commission in its

development of an independent analysis." Id. § 51.45(c).

Guided by the above standards, we now analyze the admissibility of the NEPA

contentions proffered by Joint Petitioners.

1. Contention NEPA 1 Is Not Admissible Joint Petitioners proffer the following

contention, which they characterize as Contention NEPA 1, relating to the alleged

environmental impacts of FPL's proposed radial collector wells: "The ER fails to adequately

address direct, indirect, and cumulative impacts of the radial collector wells on the Biscayne

Aquifer and the Biscayne Bay Ecosystem." Joint Pet. at 9. In support of Contention NEPA 1,

Joint Petitioners advance five discrete underlying contentions, which they label as Contentions

NEPA 1.1 through NEPA 1.5. We address these five underlying contentions in turn, concluding

that none is admissible and, accordingly, that Contention NEPA 1 is not admissible.

Preliminarily, because all five contentions underlying Contention NEPA 1 concern FPL's

proposed radial collector wells, we will examine the purpose and construction of those wells as

described in the ER. During normal operations of proposed Units 6 and 7, FPL intends to
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dissipate waste heat by mechanical draft cooling towers. Two sources of makeup cooling water

will be available: (1) the primary source will consist of reclaimed water (discussed infra Part

III.B.2) that will be used after it is processed by the Miami-Dade Water and Sewer Department

(MDWASD) and conveyed via pipelines to the Turkey Point site; and (2) the secondary source --

which will be used when reclaimed water is inadequate in quantity or quality to meet the needs

of the cooling system -- will consist of four radial collector wells designed principally to withdraw

seawater from under Biscayne Bay. See ER at 5.2-1, 5.2-8.

The radial collector wells will be located on the Turkey Point peninsula adjacent to

Biscayne Bay. See ER Figure 3.1-3. Each well will consist of a central reinforced concrete

caisson extending below ground level with lateral pipes projecting from the caisson and

extending horizontally for a length of up to 900 feet in the Biscayne Aquifer at a depth of about

40 feet below the bottom of Biscayne Bay. The radial collector wells are designed to withdraw

seawater from the Biscayne Aquifer, which would be recharged by water flowing downward from

Biscayne Bay. As designed, the four wells collectively would provide up to about 86,400

gallons/minute of cooling water -- or approximately 124 million gallons/day -- and would meet

100 percent of the cooling tower needs to operate Units 6 and 7 if the primary source of cooling

water were unavailable. See ER at 2.3-2, 2.3-46, 5.2-8, tbl. 3.3-2.21

a. Contention NEPA 1.1 Is Not Admissible Contention NEPA 1.1 alleges

that "[t]he ER provides insufficient data to aid the Commission in assessing the impacts of the

radial collector well system to the Biscayne Bay ecosystem due to the ER's failure to specify the

21 The ER indicates that about 60 million gallons/day of reclaimed water would be

necessary to provide cooling for the operation of Units 6 and 7 (ER at 5.2-16), whereas the
amount of seawater makeup from the radial collector wells to provide such cooling could be up
to about 124 million gallons/day. See ER at 5.2-17; Tr. at 203. The difference in required
makeup water to provide cooling is the result of the higher blow down flow necessary when
seawater is used in the cooling system. See ER at 3.4-2 to 3.4-3.
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frequency and amount of water the radial collector wells will withdraw from the Biscayne

Aquifer." Joint Pet. at 10. Joint Petitioners advance the following three arguments for this

contention. First, Joint Petitioners claim the ER fails adequately to discuss whether the amount

of reclaimed water from MDWASD will be sufficient to serve as the primary source of cooling

water for Units 6 and 7, and relatedly, it fails adequately to discuss whether the radial collector

wells will be a feasible, secondary source of cooling water. See id. at 15. Second, Joint

Petitioners assert that "[w]ithout any information on the amount of water that will be withdrawn

[by the radial collector wells] and how often it will be withdrawn," FPL fails to provide the NRC

with adequate information to assess the impacts on the "salinity regime of the Bay and the

benthic flora and fauna that may be adversely affected by a disruption of this regime." Id. at 11-

12. Third, Joint Petitioners assert that, contrary to FPL's assumption, the radial collector wells

might withdraw fresh water from the Biscayne Aquifer or Biscayne Bay, which might, in turn,

affect the salinity of the Bay and impact the Bay's ecosystem. See id. at 13-14.

FPL and the NRC Staff argue that Contention NEPA 1.1 is inadmissible. See FPL

Answer to Joint Pet. at 26-40; NRC Staff Answer to Joint Pet. at 12-18. We agree.

First, contrary to Joint Petitioners' assertion, the ER comprehensively discusses

(1) whether reclaimed water from MDWASD will be adequate to serve as the primary source of

cooling water for Units 6 and 7, and (2) whether the radial collector wells will be a feasible,

secondary source of cooling water. As discussed in the ER (see ER at 5.2-16), the South

Florida Water Management District (SFWMD) water use permit -- which expires in 2027 --

requires MDWASD to increase the use of reclaimed water to at least 170 million gallons/day for

reuse projects.22 Also included in the permit "is the requirement that MDWASD work with FPL

22 See also ER at 5.2-16 (SFWMD estimates that by 2025 MDWASD will increase the

reclaimed water available for reuse to 193 million gallons/day).
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to provide up to 70 [million gallons/day] of reclaimed water" (id.), which would be more than

enough for the operation of Units 6 and 7. See id. (the ER indicates the amount of reclaimed

water FPL would need from MDWASD for the operation of Units 6 and 7 would be about 60

million gallons/day); accord ER at 3.4-2. The ER acknowledges that occasions might arise

when, in light of demands from other reuse projects, reclaimed water from MDWASD "may not

be sufficient to meet all of the water demand for the operation of Units 6 and 7." ER at 5.2-16.

"To compensate for this potential shortfall, a second source for makeup water would consist of

[four] radial collector wells that would withdraw saltwater from under Biscayne Bay." Id. The ER

indicates the four wells collectively would be able to provide 100 percent of the cooling water

necessary for operation of Units 6 and 7. See ER at 5.2-17. We conclude the above discussion

in the ER refutes the first argument underlying NEPA Contention 1.1. To the extent Joint

Petitioners attempt to rely on that argument, NEPA Contention 1.1 is inadmissible pursuant to

10 C.F.R. § 2.309(f)(1 )(vi) for failure to identify a genuine dispute regarding a material issue of

law or fact. See FPL Answer to Joint Pet. at 26-30; NRC Staff Answer to Joint Pet. at 16-18.23

Nor does the admissibility of NEPA Contention 1.1 fare any better under the second

argument advanced by Joint Petitioners. Joint Petitioners criticize the ER for failing to provide

"any information on the amount of water that will be withdrawn [by the radial collector wells] and

how often it will be withdrawn" (Joint Pet. at 11) -- a failure Joint Petitioners assert deprives the

NRC Staff of information it needs to assess the impacts on the salinity regime of the Biscayne

Bay ecosystem. Id. at 11-12. Once again, Joint Petitioners' assertion ignores critical factual

23 To the extent Joint Petitioners assert the ER fails to consider alternative sources of

cooling water (Joint Pet. at 15), they ignore the ER's discussion on that topic. See ER at 9.4-17
to 9.4-21, tbl. 9.4-4. Joint Petitioners fail to challenge any aspect of that discussion and, thus,
fail to identify a genuine dispute with the ER, contrary to 10 C.F.R. § 2.309(f)(1)(vi). See FPL
Answer to Joint Pet. at 38-40; NRC Staff Answer to Joint Pet. at 17-18.
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information in the ER. Although it is true that it fails to specify the volume of water that will be

withdrawn by the radial collector wells at any given time, the ER indicates a total maximum flow

rate using all four wells of 124 million gallons/day, which assumes no reclaimed water is

provided by MDWASD. See ER at 2.3-46, 3.4-3; see also supra note 21. Joint Petitioners do

not dispute this analysis. Nor do they provide supporting information to dispute the ER's

conclusion that effects on the salinity regime of Biscayne Bay based on operation of the radial

collector wells at maximum flow rate will be minimal.

The ER states in pertinent part:

Operation of radial collector wells installed beneath Biscayne Bay would not
impact the water quality of the Bay. Although recharge would occur from the
bay, it is estimated to be a small percentage of natural freshwater recharge.
Effects on salinity of the bay, based on the predicted amount of withdrawal
versus the natural recharge, would be minimal.

Monitoring wells would be installed and used to monitor the groundwater level
and water quality at and near the radial collector well locations to ensure impacts
to local water quality, particular[ly] surface water quality, are minimal.

Impacts to water quality from operation of the radial collector wells would be
SMALL and not require mitigation.

ER at 5.2-21.24 The ER also states:

24 Notably, as FPL explains, the ER's conclusion that the radial collector wells would

have minimal "[e]ffects on salinity of the Bay" (ER at 5.2-21) is consistent with the findings of a
salinity impact analysis FPL included with material it provided to the State of Florida in its Site
Certification Application, which stated:

The salinity impact analysis shows that operation of the radial collector wells will
have no significant adverse impact on the average salinity of the Bay. Salinity
changes attributable to the radial collector wells (changes that are calculable, but
not likely measureable), tend to moderate the extreme salinity variations.
Because the radial collector wells reduce the salinity extremes, they tend to
move the system back toward the more natural salinity condition that existed
before the development.

FPL Answer to Joint Pet. at 36 n.12 (quoting Joint Pet., Exh. 23, Florida Department of
Environmental Protection, 3rd Round Plant and Non-Transmission Completeness Responses
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Based on groundwater modeling .... the radial collector wells would be
recharged at a rate ranging from 92 to 100 percent (114 [million gallons/day] to
124 [million gallons/day at maximum flow]) from Biscayne Bay. This would be
predominantly localized in the area of the radial collector wells. The remaining
recharge would be from groundwater beneath the plant property. The amount of
saltwater used (up to approximately 124 [million gallons/day] if 100 percent
saltwater) compared to the size of the saltwater resource available would be
insignificant. Impacts to Biscayne Bay surface waters would be SMALL and
would not require mitigation.

Monitoring of the water quality from radial collector wells would be performed to
determine whether the water being pumped is saltwater by monitoring the
groundwater elevation data in the near shore areas adjacent to the radial
collector well locations.

ER at 5.2-17. To the extent Contention NEPA 1.1 asserts the ER fails to provide information

regarding the amount of water the radial collector wells will withdraw and the impact of such

withdrawal on the salinity of the Biscayne Bay ecosystem, that assertion is refuted by the above

discussion in the ER. Accordingly, we conclude this aspect of Contention NEPA 1.1 is not

admissible pursuant to 10 C.F.R. § 2.309(f)(1 )(vi) for failing to identify a genuine dispute

regarding a material issue of law or fact. See FPL Answer to Joint Pet. at 32; NRC Staff Answer

to Joint Pet. at 13-16.25

FPL-Turkey Point Units 6 & 7 Site Certification Application at 8 (July 2010)). Although this
analysis is not discussed in the ER, Joint Petitioners provided a general discussion of it in their
Exhibit 23. In analyzing the admissibility of a proffered contention, a licensing board need not
turn a blind eye to those portions of a petitioner's exhibits that might militate against
admissibility. See Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power
Station), ALAB-919, 30 NRC 29, 48 (1989), vacated on other grounds, CLI-90-04, 31 NRC 333
(1990) ("[Bloards must do more than uncritically accept a party's mere assertion that a particular
document supplies the basis for its contention, without even reviewing the document itself to
determine if it... appears to support a litigable contention.").

25 We emphasize that, as relevant here, preparation of the ER is the first step in the

NEPA process. Its purpose is to aid the NRC Staff in the performance of its NEPA
responsibilities, which consist of preparing the draft EIS (10 C.F.R. §§ 51.70, 51.71), releasing
the draft EIS to the public for comments (id. §§ 51.73, 51.74), and preparing and distributing the
final EIS after receipt and consideration of comments. Id. §§ 51.90, 51.91, 51.93, 51.94. A
decision by a licensing board rejecting a contention challenging the adequacy of a portion of an
ER does not necessarily mean the NRC will satisfy its NEPA obligations by simply importing
that portion of the ER into the EIS. Rather, the EIS must comply with NEPA and the above-
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Finally, we conclude Contention NEPA 1.1 is not admissible pursuant to the third

argument advanced by Joint Petitioners, who allege that, contrary to FPL's assumption, the

radial collector wells might withdraw fresh water from the Biscayne Aquifer and Biscayne Bay,

which might, in turn, affect the salinity of the Bay and impact the Bay's ecosystem. See Joint

Pet. at 13-14. To the extent Joint Petitioners allege the ER does not contemplate the possibility

of withdrawing fresh water, they are incorrect. The ER explicitly states the radial collector wells

will withdraw water from the Biscayne Aquifer which, in turn, will be recharged from Biscayne

Bay, and that the recharge from the Bay would include some fresh water. See ER at 5.2-21.

But the ER states the freshwater recharge from the bay is "estimated to be a small percentage

of natural freshwater recharge" and, accordingly, the impact on the salinity of the Bay "would be

minimal." Id. Thus, the predicate of the claim underlying Joint Petitioners' contention (i.e., that

the ER does not contemplate that the radial collector wells will withdraw fresh water) is factually

incorrect. Moreover, Joint Petitioners fail to refute with supporting facts the ER's conclusion that

the impact of any withdrawal of fresh water by the wells will be minimal. We therefore conclude

Contention NEPA 1.1, pursuant to its third underlying argument, fails to identify a genuine

dispute regarding a material issue of law or fact, contrary to 10 C.F.R. § 2.309(f)(1)(vi). See

FPL Answer to Joint Pet. at 36-38; NRC Staff Answer to Joint Pet. at 13-14.26

cited Commission regulations, which describe the scope of the "detailed statement" (42 U.S.C.
§ 4332(2)(C)) that must be contained in the EIS. When the NRC Staff issues the EIS,
Commission regulations provide an opportunity to either amend admitted contentions or proffer
new contentions based on "data or conclusions in the NRC draft or final [EIS] .. . or any
supplements relating thereto, that differ significantly from the data or conclusions in the
applicant's documents." 10 C.F.R. § 2.309(f)(2).

26 In their effort to support the admissibility of Contention NEPA 1.1, Joint Petitioners

rely on comments and questions provided to FPL by state agencies in the context of FPL's
separate Site Certification Application. See, eq., Joint Pet. at 12-14. It is well established,
however, that the mere existence of such comments and questions, if generated by the NRC
Staff, do not, in and of themselves, establish grounds for a litigable contention. See Nuclear
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b. Contention NEPA 1.2 Is Not Admissible Contention NEPA 1.2 alleges

that "[tihe ER provides insufficient data to aid the Commission in assessing the impacts of the

radial collector well system on the Biscayne Bay ecosystem due to the ER's failure to provide

sufficient aquifer testing and groundwater modeling to support the ER's conclusions." Joint Pet.

at 15. Joint Petitioners advance two arguments for this contention. First, they assert that the

ER's reliance on the results of an Aquifer Performance Test (APT) is misplaced, because the

APT used a well-pumping rate that was about 1/10th of the pumping rate of the radial collector

wells, and the APT's geological interpretations of the Biscayne Aquifer are flawed in any event.

Id. at 15-18. Second, they allege that the ER's reliance on groundwater modeling is misplaced,

because the model's assumptions of steady state, constant-head boundary, and constant

density do not represent actual conditions and, accordingly, cannot predict environmental

impacts caused by operation of the radial collector wells. See id. at 18-20.

FPL and the NRC Staff argue that Contention NEPA 1.2 is inadmissible. See FPL

Answer to Joint Pet. at 41-46; NRC Staff Answer to Joint Pet. at 18-21. We agree.

First, we agree with FPL that Joint Petitioners' attack on the ER's alleged reliance on the

APT is "unfounded." See FPL Answer to Joint Pet. at 41. FPL points out that the APT referred

to by Joint Petitioners "is not a part of FPL's ER," because the APT report was not completed

until August 2009, several months afterthe filing of the COL Application in June 2009. Id.27

Mqmt. Co., LLC (Monticello Nuclear Generating Plant), CLI-06-06, 63 NRC 161,164 (2006).
This principle applies a fortiori in the context of comments and questions generated by a state
agency that is examining a state application to determine compliance with state legal and
technical standards. Here, Joint Petitioners fail to explain why these comments and questions
proffered by the state agency demonstrate a material deficiency in FPL's COL Application.

27 FPL explains the APT was part of a report it provided to the Florida Department of

Environmental Protection, which administers and oversees the processing of FPL's Site
Certification Application under Florida's Power Plant Siting Act. See FPL Answer to Joint Pet. at
20-22, 41 n.16. FPL observes (id. at 42) that Joint Petitioners discuss Miami-Dade County's
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Accordingly, states FPL, the ER neither refers to nor relies on the APT, and contrary to Joint

Petitioners' assertion, the APT "could not have had any bearing on the conclusions reached in

the ER regarding the salinity effects of radial collector well operation." Id. Joint Petitioners do

not challenge FPL's statement that the ER neither refers to nor relies on the APT. We therefore

conclude that Joint Petitioners' first argument in support of Contention NEPA 1.2 fails to

demonstrate a genuine dispute with the ER involving the APT. See 10 C.F.R. § 2.309(f)(1)(vi).

Joint Petitioners' second argument in support of Contention NEPA 1.2 claims the ER

relies on a groundwater model that uses flawed assumptions. Unlike the APT, the groundwater

model is referenced and relied on in the ER. See ER at 2.3-35 to 2.3-36. But, in attacking the

groundwater model, Joint Petitioners fail to identify specific portions of the ER they dispute,

relying instead almost exclusively on comments from state agencies seeking additional

information as part of their review of FPL's site certification application under Florida's Power

Plant Siting Act. See Joint Pet. at 18-20. Neither Joint Petitioners, nor the relevant portions of

the state agency comments referenced by Joint Petitioners, explain how any alleged

deficiencies in the groundwater modeling assumptions in the ER are significant for purposes of

NEPA review and, thus, material to this proceeding.28

comments, but they fail "to tie the County's comments to the ER's discussion of the
environmental impacts" in a manner that satisfies Commission admissibility standards. We
agree.

28 To the extent Joint Petitioners rely on documents that did not originate with Florida

agencies (see Joint Pet. at 19) (citing Joint Pet., Exh. 7, Joan A. Browder et al., Biscayne Bay
Conceptual Ecological Model, 25 Wetlands 854 (2005); Joint Pet., Exh. 8, Environmental
Changes Associated with a Florida Power Plant), those documents -- like the documents from
the state agencies -- fail to explain how alleged deficiencies in the groundwater modeling
assumptions would likely be material to. this proceeding. Nor do Joint Petitioners allege facts or
provide expert opinions in support of such an explanation. See NRC Staff Answer to Joint Pet.
at 20 n.9.
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Moreover, Joint Petitioners fail directly to challenge the explanations FPL provided in its

COL Application for the groundwater modeling assumptions it employed and the conclusions it

reached. In this regard, FPL used a MODFLOW groundwater model, which the ER describes

as "a constant-density, three-dimensional finite-difference model, with modular capability to add

various equation solvers and boundary conditions to the basic model." ER at 2.3-34. As Joint

Petitioners observe, FPL used this groundwater model "to evaluate the origin of the water when

the radial collector wells would be in operation and the resultant drawdown and velocities where

the bay and aquifer meet." Joint Pet. at 18.29 Despite stating the model's particularized

purpose, Joint Petitioners fail to challenge its determination that "approximately 92 to 100

percent of recharge to the radial collector wells would come from Biscayne Bay and up to 8

percent" would come from groundwater. ER at 5.2-9. Nor do Joint Petitioners challenge the

ER's determination that the "flow rate at the sediment-water interface resulting from the radial

collector well operation would be approximately 0.00001 foot per second." ER at 5.3-2.

Finally, Joint Petitioners fail to challenge the reasons underlying FPL's decision to

employ model assumptions based on steady state, constant-head boundary, and constant

density. For example, regarding the steady-state assumption, the COL Application explains that

the average groundwater levels measured between June 2008 and January 2009 are assumed

to represent steady-state conditions for the Units 6 and 7 site and can therefore be used as the

calibration targets for a steady-state simulation. See Turkey Point Units 6 and 7 COL

Application, Part 2 FSAR [Final Safety Analysis Report] Section 2.4.12, app. 2CC, Rev. 0, at

29 In addition to simulating the impacts of operation of the radial collector wells, FPL

states that it used the MODFLOW model "to simulate the impacts of construction dewatering,
[and] construction of Units 6 [and] 7 (site grade increase and use of diaphragm walls for
groundwater control)." ER at 2.3-35. As stated in the ER (id.), the results of the model
simulations are in the COL Application in FPL's Final Safety Analysis Report Section 2.4.12,
Appendix 2CC.
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2CC-25 [hereinafter FSAR]. Regarding FPL's use of the constant-head boundary assumption,

the COL Application states that the model assumes the "groundwater level in the grid cells

coinciding with Biscayne Bay" is fixed, and it explains this level "is based on the average level

from tidal monitoring at Virginia Key." See FSAR Section 2.4.5, app. 2CC at 2CC-22.

Regarding the constant-density assumption, the COL Application indicates that for the limited

purposes of the model -- i.e., evaluating the zone of influence of the radial collector wells and

the approach velocity of the water -- FPL concluded the density variations would be insignificant

compared to the hydraulic gradient caused by the pumping and, accordingly used a constant-

density model, choosing seawater as the reference fluid. See FSAR Section 2.4.5, app. 2CC at

2CC-7, 2CC-26.

Joint Petitioners fail to explain why the assumptions underlying FPL's groundwater

model are deficient, nor do they point to specific errors in the model, much less provide alleged

facts or expert opinions to support a position that a specified error exists. We therefore

conclude that Contention NEPA 1.2, to the extent it is grounded on alleged flawed assumptions

in the groundwater model, fails to explain the materiality of the claim (10 C.F.R.

§ 2.309(f)(1 )(iv)), fails to provide facts or expert opinions to support a position (id.

§ 2.309(f)(1 )(v)), and fails to identify a genuine dispute with the ER. Id. § 2.309(f)(1 )(vi). 30

30 Joint Petitioners also attack the MODFLOW groundwater model because it does "not
assess the changes in salinity over time and space in the Bay." Joint Pet. at 20. As discussed
above in text, however, the groundwater model is not intended to analyze the salinity regime in
Biscayne Bay or the Biscayne Aquifer. Rather, it analyzes the origin of the water when the
radial collector wells are in operation and the resultant draw down and velocities where the Bay
and aquifer meet. A discussion of the impact of the wells on the salinity regime is provided
elsewhere in the ER. See supra Part IIl.B.l.a.
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c. Contention NEPA 1.3 Is Not Admissible Contention NEPA 1.3 asserts

"[tihe ER provides insufficient data on the current species diversity, abundance, and habitat

utilization in Biscayne Bay, and particularly in the vicinity of the radial wells, to aid the

Commission in assessing the impacts of the radial collector well system to the Biscayne Bay

ecosystem." Joint Pet. at 20. Underlying this contention are two arguments. First, in what we

will refer to as the "wildlife species" argument, Joint Petitioners assert the ER lacks

"comprehensive, seasonally based biological studies on... wildlife utilization ... and...

species abundance for the area within and surrounding the proposed radial wells." Id. Joint

Petitioners acknowledge the ER includes avian surveys from 1972 and between 2005-2009, but

they view those surveys as deficient for not including "any information on bird utilization of the

area surrounding the plant site during the April-June breeding season," as well as details on the

level of site usage by the wood stork. Id. at 21 (referencing, inter alia, ER at tbl. 2.4-1).

Second, in what we will refer to as the "seagrass and benthic fauna" argument, Joint Petitioners

complain that the ER improperly lacks a "baseline survey of seagrass cover and benthic fauna

in the vicinity of the proposed radial collector wells." Id. at 20-21. Without these data, Joint

Petitioners assert the ER lacks an environmental baseline for purposes of evaluating the

environmental impacts from the radial collector wells. Id. at 21-22.

FPL and the NRC Staff argue that Contention NEPA 1.3 is not admissible. See FPL

Answer to Joint Pet. at 46-52; NRC Staff Answer to Joint Pet. at 22-25. We agree.

With regard to Joint Petitioners' "wildlife species" argument, we find it significant that the

ER states "[w]ildlife species existing near the radial collector wells and associated pipeline

corridor would be similar to those observed on the Turkey Point plant property." ER at 2.4-16.

Joint Petitioners do not attack the ER's conclusion that wildlife species existing near the radial

collector wells "would be similar" to those species on the rest of the plant property. See id. Nor
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do they attack the ER's analyses of wildlife species on the rest of the plant property.31 Rather,

Joint Petitioners would prefer if the ER contained particularized studies that focused on species

near the radial collector wells. In an effort to support that preference, Joint Petitioners rely on

the following statement made by Miami-Dade County incident to its review of FPL's Site

Certification Application: "studies are needed to properly document the use and value of the

habitat in order to understand the potential impacts of the proposed project on flora and fauna of

the region." Joint Pet., Exh. 3, Miami-Dade County Third Completeness Comments for Plant

and Non-Transmission Line Portions of the FPL Site Certification Application - Turkey Point

Units 6 & 7 at 9 (May 28, 2010). That statement, however, falls far short of rendering

Contention NEPA 1.3 admissible. That statement -- which was made by a state agency

requesting additional information in the context of a state licensing proceeding (see supra note

26) -- does not suggest that wildlife species near the radial collector wells are significantly

different from, or exist at significantly different population levels than, wildlife species in other

areas of the Turkey Point property. Nor does that statement indicate it is reasonably

foreseeable that wildlife species on the Turkey Point property (or near the radial collector wells)

will be impacted by the radial collector well system. Accordingly, we conclude that Contention

31 See, e.q., ER at 2.4-8 ("Wildlife species found within the Turkey Point plant property

are common to the region and would be expected to be found in off-site project areas
associated with Units 6 & 7: access roads, reclaimed water pipelines, transmission corridors
and FPL owned fill source .... Although the Turkey Point plant property hosts such potential
disease vectors as ticks and mosquitoes, no vector-borne diseases resulting from them are
known.); ER at 2.4-9 ("Four federally-listed species have been observed within the Turkey Point
plant property: American crocodile, Eastern indigo snake, Florida manatee, and wood stork. As
described below, several state-listed species have also been observed. Approximately 170
animal and plant species are either federal- or state-listed as endangered, threatened, or
candidates, or designated (not listed) species of concern for Miami-Dade County, with the vast
majority being plant species."); ER at 2.4-15 ("The industrial wastewater facility supports a
variety of aquatic species typical of a shallow, subtropical, hypersaline environment, including
phytoplankton, zooplankton, marine algae, rooted plants, crabs, and estuarine fish .... ").
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NEPA 1.3, to the extent it is grounded on the "wildlife species" argument, is not admissible

because Joint Petitioners fail to raise a genuine dispute of material fact with the ER, contrary to

10 C.F.R. § 2.309(f)(1 )(vi). See FPL Answer to Joint Pet. at 46-48; NRC Staff Answer to Joint

Pet. at 22-23.32

With regard to Contention NEPA 1.3's "seagrass and benthic fauna" argument, the ER

notes the presence of seagrasses near Turkey Point (see ER at 2.4-15, 2.4-16, 2.4-19), and,

based on groundwater modeling, it specifically concludes the impact of the radial collector wells

on aquatic vegetation in general, as well as on "aquatic species," will be small. See ER at 5.3-3.

Joint Petitioners provide no alleged facts or expert opinions to challenge that modeling or

conclusion. Although they allege that "[h]ypersaline conditions resulting from the withdrawal of

freshwater via radial wells may adversely affect those seagrass communities" (Joint Pet. at 22),

this allegation rests on and simply repeats an underlying assertion (i.e., that the radial collector

wells may create harmful hypersaline conditions) for which Joint Petitioners failed to provide

adequate support in Contention NEPA 1.1 (see supra Part III.B.1 .a), and for which they fail to

32 We note that Joint Petitioners' arguments challenging the ER's avian surveys are

inadequate to render Contention NEPA 1.3 admissible. Joint Petitioners assert (Joint Pet. at
21) that the ER's avian surveys -- located in Table 2.4-1 -- should include numbers during the
April-June breeding season, as well as surveys beyond 1972 and 2005-2009. But Joint
Petitioners do not identify a deficiency in the "recent, but limited surveys between 2005-2009"
(id.), nor do they say what is wrong with the avian studies that have been conducted during the
months of April through June (see ER at tbl. 2.4-1), aside from baldly asserting the studies
should include "comprehensive seasonal data." Joint Pet. at 21. Joint Petitioners dismiss the
ER's discussion of the wood stork as nothing more than "opportunistic observations" (id.), but
they fail to acknowledge that the ER summarizes the presence of the wood stork near Turkey
Point (see ER at 2.4-10) and that the wood stork is included in FPL's general avian surveys.
See ER at tbl. 2.4-1. Finally, Joint Petitioners fail to explain why information regarding avian
"feeding, roosting, nesting, and breeding behavior" (Joint Pet. at 21) is required to appear in the
ER beyond what already appears for the wood stork specifically (see ER at 2.4-10) and birds in
general (ER at tbl. 2.4-1) to develop a sufficient baseline for understanding impacts of the
proposed action on such species. Accordingly, Joint Petitioners have not raised a genuine
dispute of material fact or law with this aspect of Contention NEPA 1.3.
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provide adequate support here. We therefore conclude that Contention NEPA 1.3, as explained

by the "seagrass and benthic fauna" argument, is not admissible because it fails to show a

genuine dispute exists on a material issue of law or fact, contrary to 10 C.F.R. § 2.309(f)(1)(vi). 33

Contention NEPA 1.3 is therefore not admissible.

d. Contention NEPA 1.4 Is Not Admissible Contention NEPA 1.4 asserts

"[t]he ER [at 2.4-14 to 2.4-31] provides insufficient data on the habitat conditions and habitat

requirements in the Biscayne Bay, and particularly in the vicinity of the radial wells, to aid the

Commission in assessing the impacts of the radial collector well system to the Biscayne Bay

ecosystem." Joint Pet. at 22. This contention is grounded on an argument that is substantially

identical to the "seagrass and benthic fauna" argument underlying Contention NEPA 1.3;

namely, according to Joint Petitioners, "[s]uch data is necessary to [establish an environmental

baseline and to] determine the extent to which the radial wells' disruption of the Bay's salinity

regime may impact specific species and their habitats." Id. In particular, Joint Petitioners assert

that [h]ypersaline conditions resulting from the withdrawal of fresh water via radial wells may

adversely affect th[e] seagrass communities." Id.

FPL and the NRC Staff argue that Contention NEPA 1.4 is not admissible. See FPL

Answer to Joint Pet. at 53-57; NRC Staff Answer to Joint Pet. at 25-26. We agree.

Contention NEPA 1.4, like Contentions NEPA 1.1 and 1.3, arises from a concern that the

radial collector wells will change the "Bay's salinity regime" and thereby impact aquatic species

33 Joint Petitioners juxtapose seemingly inconsistent arguments regarding the salinity
conditions required for the survival of seagrasses. On the one hand, they claim that seagrasses
"require a consistent salinity regime" (Joint Pet. at 21) (emphasis added), and shortly thereafter
they declare that "sensitive seagrasses require a variable salinity regime." Id. at 22 (emphasis
added). From these disparate statements, one might reasonably conclude that the "seagrass"
component of Contention NEPA 1.3 is also not admissible because it fails to provide a "specific
statement of the issue of law or fact to be raised." 10 C.F.R. § 2.309(f)(1)(i).
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and their habitats. See Joint Pet. at 22. For the same reason we concluded Contention NEPA

1.3 is not admissible (supra Part III.B.1 .c), Contention NEPA 1.4 is not admissible; namely,

contrary to 10 C.F.R. § 2.309(f)(1)(vi), Joint Petitioners fail to show a genuine dispute exists on

a material issue of law or fact. Additionally, Contention NEPA 1.4 is inadmissible because,

contrary to 10 C.F.R. § 2.309(f)(1)(v), Joint Petitioners fail to provide alleged facts or expert

opinions for the notion that the radial collector wells will have an impact, much less a significant

impact, on the Bay's salinity regime.34

e. Contention NEPA 1.5 Is Not Admissible Contention NEPA 1.5 asserts

that "[t]he ER provides insufficient data on the direct, indirect and cumulative impacts of the

radial collector wells." Joint Pet. at 23. Joint Petitioners raise the following claims of omission in

support of this contention: (1) the ER fails to discuss the existing hypersaline plume emanating

from the current cooling canal operations that might, in combination with the radial collector

wells, impact the groundwater and surface water (id. at 23-24); (2) the ER fails to discuss how

the radial collector wells may adversely affect the successful implementation of the

Comprehensive Everglades Restoration Plan (CERP), and specifically the Biscayne Bay

Coastal Wetlands (BBCW) Project (id. at 24-25);35 and (3) the ER fails to discuss the potential

impacts of sea level rise on the radial collector well system. Id. at 25-26.36

3 Joint Petitioners assert (Joint Pet. at 22) that seagrass communities may be affected
by "[h]ypersaline conditions resulting from the withdrawal of fresh water via radial wells." But
they allege no facts or expert opinions to support a conclusion that the withdrawal of fresh water
by the radial wells will create hypersaline conditions. Nor do they address the ER's conclusion
(ER at 5.2-21) that the impact of any withdrawal of fresh water by the radial wells will be
minimal. See supra Part IIl.B.l.a.

35 The ER states that, pursuant to the Federal Water Resources Development Act,
CERP was authorized in 2000 "to guide the restoration, protection, and preservation of the
water resources of central and southern Florida." ER at 2.3-5. CERP will include more than 60
projects that will necessitate more than 30 years of construction. See id. These projects will
accomplish CERP's goal by "captur[ing] and stor[ing] freshwater flows in surface and
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FPL and the NRC Staff argue that Contention NEPA 1.5 is not admissible. See FPL

Answer to Joint Pet. at 57-63; NRC Staff Answer to Joint Pet. at 27-36. We agree.

First, Joint Petitioners err in claiming (Joint Pet. at 23-24) the ER fails to discuss the

hypersaline plume beneath the Turkey Point plant that might, in combination with the radial

collector wells, impact the groundwater and surface water. The ER explicitly discusses the

possibility of discharges of hypersaline water from the cooling canals into the aquifer. See ER

at 5.2-22.37 Further, the ER explicitly concludes that impacts on groundwater quality due to

operation of the radial collector wells will be small (see ER at 5.2-23), and impacts on surface

water quality due to operation of the radial collector wells will be minimal. See ER at 5.2-21;

see also ER at 5.2-17, 5.2-19. Joint Petitioners do not address these portions of the ER, nor do

they provide adequate information to show a genuine dispute with the ER. This aspect of

Contention NEPA 1.5 is therefore not admissible pursuant to 10 C.F.R. § 2.309(f)(1)(vi).

subsurface reservoirs" and "direct[ing the freshwater] to the wetlands, lakes, rivers, and
estuaries of south Florida while also ensuring future urban and agricultural water supplies." Id.
The BBCW Project is one such project, which "is designed to rehydrate wetlands and reduce
point source discharge to Biscayne Bay by the installation of spreader swales, flow ways,
levees, culverts, and filling existing canals. The project [covers 13,600 acres and] includes the
operation of pump stations and stormwater treatment areas." ER at 5.11-2.

36 To the extent Contention NEPA 1.5 also argues the ER contains no discussion of the

direct, indirect, and cumulative impacts the operation of the radial collector wells might have on
groundwater, surface water, disruption of saltwater regime, and benthic flora and fauna (see
Joint Pet. at 23), this argument is substantially identical to claims raised and rejected in
Contentions NEPA 1.2 and 1.3. See supra Parts IIl.B.l.b and IIl.B.l.c. To the extent
Contention NEPA 1.5 argues the ER fails to discuss environmental impacts that might result
from construction of the radial wells (Joint Pet. at 23), it is factually incorrect. See, e.q., ER at
4.3-23.

37 The ER does not use the term "hypersaline plume." Rather, it observes that "water in
the industrial wastewater facility is hypersaline with salinity concentrations approximately twice
that of Biscayne Bay." ER at 2.3-11. Because the "Biscayne aquifer beneath the Turkey Point
plant property is connected hydrologically to both Biscayne Bay and the cooling canals of the
industrial wastewater facility," the ER acknowledges that "[p]otential seepage would flow into the
Biscayne aquifer which contains saltwater and receives hypersaline water from the industrial
wastewater facility." ER at 5.2-22 to 5.2-23; see also infra note 70 (describing cooling canals).



- 29 -

Moreover, because Joint Petitioners fail to explain why a radial collector well's capture or

redirection of water affected by hypersaline water, even if it were to occur, would be significant

to FPL's conclusion regarding groundwater quality, this aspect of their contention is not

admissible pursuant to 10 C.F.R. § 2.309(f)(1)(iv). See FPL Answer to Joint Pet. at 60-61; NRC

Staff Answer to Joint Pet. at 30-31.

In their second argument underlying Contention NEPA 1.5, Joint Petitioners claim (Joint

Pet. at 24-25) the ER fails to discuss how the radial collector wells may adversely affect the

successful implementation of CERP, and specifically the BBCW Project. They are incorrect.

The ER, in fact, discusses the cumulative environmental impact of radial collector wells and

CERP. In its analysis of cumulative surface water effects, the ER states that "CERPs would

rehydrate wetlands that provide water flow into Biscayne Bay, positively impacting Biscayne

Bay." ER at 5.11-5. After mentioning the potential cumulative impact from the Everglades

Mitigation Bank (EMB) and reiterating that impacts "on Biscayne Bay from operation of the

radial collector wells would be SMALL" (id.), the ER concludes that "the cumulative impact on

Biscayne Bay would be SMALL." Id. In its analysis of cumulative groundwater effects, the ER

states that, "[c]onsidering the impact from the radial collector wells and the impacts to

groundwater resources from the other projects considered for cumulative impacts [e.g., CERPs

and EMB], the cumulative impact to groundwater resources would be SMALL." ER at 5.11-6;

see also ER at 5.11-7. In their discussion of Contention NEPA 1.5, Joint Petitioners do not cite

any of these portions of the ER, nor do they contradict FPL's reasoning and conclusions with

respect to the anticipated positive impacts of CERP regarding cumulative impacts.

In sum, although Joint Petitioners assert that radial collector well operations may

disadvantage CERPs by "extract[ing] fresh water from the aquifer" (Joint Pet. at 25), they fail,

contrary to 10 C.F.R. § 2.309(f)(1)(vi), to provide sufficient information showing either that
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(1) the likely effects of such extractions would adversely impact the implementation of CERP or

the BBCW Project, or (2) the ER is flawed in concluding that operation of the radial collector

wells, when considered in conjunction with the "positive impacts to water quality" resulting from

CERP, would have no adverse cumulative impacts. Contention NEPA 1.5 is therefore not

admissible pursuant to Joint Petitioners' second argument.38

Finally, the third argument underlying Contention NEPA 1.5 does not render the

contention admissible. Joint Petitioners claim that "sea level rise could affect these radial well

operations.... during a time when the ecosystem will be subject to increased saltwater

intrusion." Joint Pet at 25-26. But they provide no alleged facts or expert opinions to support

the notion that radial collector well operations might be affected by sea level rise, contrary to 10

C.F.R. § 2.309(f)(1)(v). Additionally, they provide no explanation of what "direct, indirect, or

cumulative impact" has been omitted from the ER or why such an omission would be

environmentally significant and thus material to the outcome of this proceeding, contrary to 10

C.F.R. § 2.309(f)(1)(iv) and (vi). See FPL Answer to Joint Pet. at 62-63; NRC Staff Answer to

Joint Pet. at 34-36.

Contention NEPA 1.5 is therefore not admissible.39

38 Relying on Exhibit 10 (Joint Pet. at 24) (citing Joint Pet., Exh. 10, Florida Department
of Environmental Protection, FPL Turkey Point 6 & 7 Completeness Determination (Plant) at 4
(Jan. 13, 2010)), Joint Petitioners assert that operation of the radial collector wells could be
"detrimental to CERP objectives of restoring more fresh water flow to Biscayne Bay." Even if we
assumed arquendo that this exhibit provided the necessary alleged facts to satisfy section
2.309(f)(1 )(iv) and (v), we would still rule this aspect of Contention NEPA 1.5 is not admissible
pursuant to section 2.309(f)(1)(vi), because Joint Petitioners fail to show the existence of a
genuine dispute of fact with the ER's relevant analyses and conclusions.

39 FPL has moved to strike portions of Joint Petitioners' Reply that allegedly add new
assertions regarding (1) the adequacy of the ER's analysis of the impacts to Biscayne Bay
salinity levels (Joint Petitioners Reply at 12-13; FPL Motion to Strike Portions of Joint
Petitioners' Reply at 6); (2) unaddressed concerns by Florida regarding the saltwater plume
underneath Turkey Point (see Joint Petitioners Reply at 15-17; FPL Motion to Strike Portions of
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2. Contention NEPA 2 Is Admissible in Part In Contention NEPA 2, Joint

Petitioners allege "[t]he ER fails to adequately address the direct, indirect, and cumulative

impacts of the reclaimed wastewater system on groundwater, air, surface water, wetlands, and

CERP." Joint Pet. at 26. Joint Petitioners then break this contention into three underlying

contentions -- Contentions NEPA 2.1 through NEPA 2.3 -- that challenge various aspects of the

ER's discussion of the reclaimed wastewater system. We address the three underlying

contentions in turn, concluding that Contention NEPA 2.1 is admissible in part, but the

remainder of Contention NEPA 2 is not admissible.

At the outset, to provide a factual backdrop for our analysis, we examine the purpose

and proposed operation of the reclaimed wastewater system. As stated in the ER and as

previously noted (supra Part III.B.1), FPL plans to use reclaimed wastewater from MDWASD as

the principal source of makeup cooling water for mechanical draft towers that would dissipate

waste heat generated by proposed Units 6 and 7. See ER at 1.1-3. The reclaimed wastewater

will be conveyed by pipelines to the Turkey Point site after it is processed by MDWASD. See

ER at 5.2-1, 5.2-7. FPL plans to discharge some of the reclaimed wastewater into the Boulder

Zone of the Lower Floridan Aquifer, which is approximately 2,800 feet below ground, via

underground injection wells. See ER at 2.3-2, 2.3-15 to 2.3-16, 5.2-9. The Floridan Aquifer is

one of two aquifers under proposed Units 6 and 7 at Turkey Point, and is divided into the

following three levels, in descending order: the Upper Floridan Aquifer, the middle confining

Joint Petitioners' Reply at 7), and (3) sea level rise leading to increased groundwater intrusion.
See Joint Petitioners Reply at 23-24; FPL Motion to Strike Portions of Joint Petitioners' Reply at
7-8). We grant FPL's motion pertaining to the first two matters, because those assertions did
not appear in the Joint Petitioners' original Petition. With regard to third matter, we deny FPL's
motion, finding that, contrary to FPL's assertion, Joint Petitioners referred to increased saltwater
intrusion as a result of sea level rise in their Petition to Intervene, which could plausibly entail
increased saltwater intrusion into groundwater. See Joint Pet. at 25. Nevertheless, even
considering the information in Joint Petitioners' Reply, we conclude Contention 1.5 is not
admissible for the reasons discussed above in text.
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unit, and the Lower Floridan Aquifer. See ER at 2.3-16, 2.3-18 to 2.3-19, 2.3-32. The ER

describes the Floridan Aquifer as "a vertically continuous sequence of interbedded carbonate

rocks of Tertiary age that are hydraulically interconnected by varying degrees and with

permeabilities several orders of magnitude greater than the hydrogeologic systems above and

below." ER at 2.3-15. The "highly permeable" Boulder Zone of the Lower Floridan Aquifer is

capped by "thick confining units." ER at 2.3-19. The ER indicates the "Upper Floridan Aquifer is

a major source of potable groundwater in much of Florida." ER at 2.3-18, 2.3-32.

Under a delegation by the U.S. Environmental Protection Agency (EPA), the Florida

Department of Environmental Protection (FDEP) controls the permitting of discharge of

wastewater via injection wells into the Boulder Zone in Florida. See ER at 2.3-19; Joint Pet.

Exh. 12, 70 Fed. Reg. 70,513, 70,515-16 (Nov. 22, 2005). As Class I injection wells under EPA

regulations, FPL's injection wells at Turkey Point would be "required to have a dual-zone

monitoring system that consists of a zone open below the deepest USDW [Underground Source

of Drinking Water] and a zone located in the USDW for geochemical and pressure monitoring."

ER at 2.3-47. Further, the ER states that

[t]he injection wells would be installed in accordance with an FDEP
underground injection well permit and local permit requirements. The injection
casing in the deep injection wells for Units 6 & 7 would be seated at a greater
depth than other regional injection wells to maximize the thickness of the
confining strata between the injection zone and base of the USDW. The current
standard practice of grouting the pilot hole would also be employed to prevent
the possible development of the double borehole conditions.

.... The monitoring program objective would be to detect vertical migration of
injected fluids into the Upper Floridan aquifer through the confining layer
overlying the Boulder Zone.

ER at 5.2-11. Based on the requirements of this monitoring program and results obtained from

the program, the ER concludes that "potential impacts from the operation of the deep well
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injection wells to groundwater would be SMALL and not warrant mitigation beyond that

described previously." Id.

a. Contention NEPA 2.1 Is Admissible In Part In Contention NEPA 2.1,

Joint Petitioners assert "[t]he ER fails to adequately identify, analyze, and discuss the potential

impacts on groundwater quality of injecting polluted wastewater into the Floridan Aquifer via

underground injection wells." Joint Pet. at 26. This contention focuses on alleged impacts from

the "upward migration of injectate and infiltration of contaminants" caused by use of

underground injection wells to insert "plant liquid effluents, including chemical and radioactive

waste, into the Lower Floridan Aquifer." Joint Pet. at 26. First, Joint Petitioners insist the ER

does not explain what the impacts to groundwater would be from injection of radioactive

isotopes. Id. at 30. Second, Joint Petitioners argue that the ER does not disclose "a complete

and accurate assessment" of the final destinations, types, formulations, and toxicities of

pollutants which the treated wastewater would emit. Id. at 28-30. Third, Joint Petitioners

challenge FPL's assumption that treated wastewater inserted by the proposed injection wells

into the Boulder Zone would remain separate from groundwater and sources of drinking water,

citing documents from the EPA concerning nearby sites that experienced vertical migration of

water between the Boulder Zone and Upper Floridan water when injection wells such as those

proposed for Turkey Point were used. Id. at 27-28.

FPL and the NRC Staff argue that Contention NEPA 2.1 is not admissible. See FPL

Answer to Joint Pet. at 66-76; NRC Staff Answer to Joint Pet. at 38-46. We conclude that

Contention NEPA 2.1 is admissible in part.

We begin by addressing those aspects of Contention NEPA 2.1 that are not admissible,

followed by that aspect of the contention we conclude is admissible. First, Joint Petitioners

claim the ER "does [not] discuss potential impacts to groundwater quality of discharging
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radioactive materials into the Lower Floridan Aquifer." Joint Pet. at 30. They are incorrect.

Regarding radioactive effluents, the ER states the "Boulder Zone is currently not a source for

potable water and there is no viable pathway for the injection well releases to reach potable

water. Hence, there is no liquid effluent pathway dose due to normal plant operations." ER at

5.4-2. For so-called "off-normal operations," the ER includes a "conceptual exposure scenario[,

which] considers a receptor created by the drilling of a water supply well into the Boulder Zone

for potable water use," and declares that this hypothetical, "[a]lthough unrealistic .... is

considered to bound any other potential exposure scenarios, such as vertical migration from the

Boulder Zone to potable water aquifers despite the presence of dual zone monitoring wells." Id.

(emphasis added). Using the LADTAP II computer program, FPL concludes that

[t]he resulting maximum doses per unit are 2.5 mrem to the total body, 2.4 mrem
to the thyroid, and 3.1 mrem to the liver of a child. Even though these doses are
not due to normal operations, they conform to the 10 CFR 50, Appendix I
guidelines of 3 mrem total body and 10 mrem organ.

ER at 5.4-3.

Joint Petitioners neither acknowledge nor challenge this bounding analysis or its

conclusion. 4
3 Although they cite Revision 17 of the AP1000 Design Control Document (DCD)

(see Joint Pet. at 29-30), they ignore the fact that it contains the radiological effluents expected

to be emitted. See Westinghouse AP1000 Design Control Document Rev. 17 -- Tier 2 Ch.11 --

Radioactive Waste Management -- Section 11.2, Liquid Waste Management Systems (Sept. 22,

2008) at tbl. 11.2-7. Because the ER, through its reference to the DCD, in fact, contains the

discussion on radiological constituents and radiological impacts that Joint Petitioners claim is

40 In their Reply Brief, Joint Petitioners challenge for the first time FPL's reliance on the

LADTAP II computer program. See Joint Petitioners Reply at 28. We agree with FPL that this
new argument exceeds the scope of what Joint Petitioners advanced in their original Petition,
and we therefore decline to consider it. See FPL Motion to Strike Portions of Joint Petitioners'
Reply at 8.
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missing, this aspect of Contention NEPA 2.1 is inadmissible pursuant to 10 C.F.R.

§ 2.309(f)(1 )(vi) for failing to raise a genuine dispute of material fact or law with the ER.

Second, Joint Petitioners claim that FPL's ER fails to address certain chemicals typically

found in treated wastewater, such as "arsenic, cadmium, copper, lead, manganese, mercury,

nickel, silver, and zinc." Joint Pet. at 28. Joint Petitioners again are incorrect. The ER contains

a list of chemicals and their respective concentrations that FPL anticipates will be in the

wastewater (see ER at tbl. 3.6-2), and that list includes each of the above chemicals (although it

omits some other constituents that we discuss below). This aspect of Contention NEPA 2.1 is

thus not admissible pursuant to 10 C.F.R. § 2.309(f)(1)(vi) for failing to raise a genuine dispute

of material fact or law with the ER.

Third, Joint Petitioners claim the ER fails to analyze the presence of "pharmaceuticals

and personal care products ('PPCPs') [that] are routinely found in treated municipal

wastewater." Joint Pet. at 28-29. But Joint Petitioners fail to support their assertion that PPCPs

routinely are found in treated municipal wastewater. 41 This aspect of Contention NEPA 2.1 is

thus not admissible pursuant to 10 C.F.R. § 2.309(f)(1 )(vi) for failing to provide adequate

supporting information to demonstrate a genuine dispute of material fact or law.

41 In an effort to support their assertion that PPCPs are routinely found in municipal

wastewater, Joint Petitioners provide an "id." cite (Joint Pet. at 29) that refers to two tables in
their Exhibit 14, which is entitled "United States Environmental Protection Agency, EPA 816-R-
03-010, Relative Risk Assessment of Management Options for Treated Wastewater in South
Florida (Apr. 2003)" [hereinafter EPA Relative Risk Assessment]. We were unable to find a
reference to PPCPs in those tables. Although Joint Petitioners' Exhibit 12, entitled
"Underground Injection Control Program - Revision to the Federal Underground Injection
Control Requirements for Class I Municipal Disposal Wells in Florida, 70 Fed. Reg. 70,513
(Nov. 22, 2005)" [hereinafter EPA Final Rule], states that pharmaceutical products and
disinfection byproducts "may be present in treated municipal wastewater" (70 Fed. Reg. at
70,525) (emphasis added), Joint Petitioners did not ground this aspect of their contention on the
EPA Final Rule, which appears to provide only conjectural support in any event.
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We now turn to the admissible aspect of Contention NEPA 2.1. First, we conclude

Contention NEPA 2.1 presents "a specific statement of the issue of law or fact to be raised or

controverted" (10 C.F.R. § 2.309(f)(1)(i)), as we have revised and narrowed it: namely, the ER

fails to analyze and discuss the potential impacts on groundwater quality of injecting into the

Floridan Aquifer via underground injection wells heptachlor, ethylbenzene, toluene, selenium,

thallium, and tetrachloroethylene, which have been found in injection wells in Florida but are not

listed in FPL's ER as wastewater constituent chemicals. See Joint Pet. at 26, 28 (citing EPA

Relative Risk Assessment at app. 1, tbl. 1-1 and 1-2).

Second, Contention NEPA 2.1 includes "a brief explanation of [its] basis" (10 C.F.R.

§ 2.309(f)(1 )(ii)) insofar as Joint Petitioners assert that there has been migration of fluid between

the Boulder Zone and the Upper Floridan Aquifer and FPL's ER improperly fails to discuss the

impact to the Upper Floridan Aquifer of the above-specified chemicals that have been typically

found in Florida wastewater. See Joint Pet. at 26-28.

Third, Contention NEPA 2.1 is within the scope of this proceeding, as required by 10

C.F.R. § 2.309(f)(1)(iii). The Notice of Hearing states it concerns FPL's COL Application for

Turkey Point Units 6 and 7. See Notice of Hearing, 75 Fed. Reg. at 34,778. Because

Contention NEPA 2.1 raises a challenge to FPL's ER, which is a required portion of FPL's COL

Application (see 10 C.F.R. § 51.50(c)), Contention NEPA 2.1 is within the scope of this

proceeding.

Fourth, Contention NEPA 2.1 satisfies the materiality requirement of 10 C.F.R.

§ 2.309(f)(1)(iv). As previously stated (supra Section Ill.B), FPL's ER must describe, inter alia,

(1) reasonably foreseeable environmental impacts, which shall be discussed in proportion to

their significance; and (2) adverse environmental effects that cannot be avoided should the

proposal be implemented. See 10 C.F.R. § 51.45(b)(1)-(2). Here, Joint Petitioners have
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asserted (with adequate supporting information, as discussed below) that certain specified

chemicals might be in the wastewater discharged via deep injection wells into the Boulder Zone

of the Lower Floridan Aquifer, and that the wastewater could possibly migrate into the Upper

Floridan Aquifer, contaminating the groundwater (including potential drinking water) with these

chemicals. Although FPL's ER discusses other chemicals in the wastewater (ER at tbl. 3.6-2), it

fails to address the particular chemicals identified by Joint Petitioners, let alone analyze the

likely impact of those particular chemicals on the groundwater. It cannot be gainsaid that, to the

extent these chemicals are in the wastewater, their impact on groundwater -- if significant -- is

material to the findings the NRC must make in deciding whether to grant FPL's COL Application.

FPL has an obligation to discuss in the ER any such environmental impact caused by these

chemicals in proportion to their significance. The ER is silent, however, with respect to these

particular chemicals and their resulting impact.

Fifth, Contention NEPA 2.1 provides alleged facts or expert opinions as required by 10

C.F.R. § 2.309(f)(1)(v) to support the claims that the wastewater contains chemical

contaminants that are not discussed in the ER, and that when FPL discharges the wastewater

via the deep injection wells, the chemicals might migrate from the Boulder Zone to the Upper

Floridan Aquifer. Joint Petitioners attached three documents to support these assertions: two

sections from an EPA Relative Risk Assessment of the threat from deep injection wells in

Florida (see EPA Relative Risk Assessment) and an announcement of a final rule issued by the

EPA, based on that assessment, to impose an alternative method that operators of such wells

may use when dealing with these threats. See EPA Final Rule. The EPA Relative Risk

Assessment lists chemical effluents - including those specified in Contention NEPA 2.1 as

revised -- that have been found in treated wastewater in Miami-Dade County, Florida, where

FPL seeks to build Units 6 and 7. See EPA Relative Risk Assessment at Al -6 to Al-11. And
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the EPA Final Rule acknowledges that fluids discharged via deep injection wells have migrated

in some cases from the Boulder Zone to the Upper Floridan Aquifer. See EPA Final Rule, 70

Fed. Reg. at 70,516. Moreover, FPL's ER also supports the possibility that fluids could migrate

from the Boulder Zone to the Upper Floridan Aquifer. See ER at 2.3-15 (describing Floridan

Aquifer as "a vertically continuous sequence of interbedded carbonate rocks of Tertiary age that

are hydraulically interconnected by varying degrees").

In our view, the above documents are adequate at the contention admissibility stage to

support a claim that (1) it is reasonably foreseeable that the chemicals specified by Joint

Petitioners are in the wastewater, and (2) the release of these chemicals into the Boulder Zone

by the injection wells may have an environmental impact. Accordingly, we believe Joint

Petitioners have provided "a concise statement of the alleged facts ... which support [their]

position on the issue" as well as specific references to "sources and documents on which" they

purport "to rely to support [their] position on the issue." See 10 C.F.R. § 2.309(f)(1)(v). 42

Finally, Contention NEPA 2.1 satisfies the requirement in 10 C.F.R. § 2.309(f)(1)(vi) to

show that a genuine dispute exists on a material issue of law or fact. Contention NEPA 2.1

hinges on the premise that wastewater injected into the Boulder Zone can migrate, with its

chemical contaminants, up to the Upper Floridan Aquifer, which could be a source of drinking

42 To be sure, the presence of these chemicals in wastewater in Miami-Dade County

does not necessarily mean they will be present in the wastewater at the Turkey Point site. Nor
is it clear that any such chemicals, to the extent they are present in the wastewater, will
necessarily have a significant environmental impact. Nevertheless, Turkey Point's location
within Miami-Dade County at least raises a question whether these chemicals are constituents
of the wastewater at Turkey Point. And if these chemicals are in the wastewater, the
information provided by Joint Petitioners provides adequate support under 10 C.F.R.
§ 2.309(f)(1)(v) for their claim that wastewater and its chemical contaminants can migrate to the
Upper Floridan Aquifer.
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water.43 In particular, Joint Petitioners have shown that a genuine dispute of fact exists as to

(1) whether the wastewater used by FPL will, like other wastewater found in Miami-Dade

County, contain heptachlor, ethylbenzene, toluene, selenium, thallium, and tetrachloroethylene,

which are not listed in FPL's ER as wastewater constituent chemicals (see Joint Pet. at 28)

(citing EPA Relative Risk Assessment at app. 1, tbl. 1-1 and 1-2); and (2) whether the

wastewater discharged via deep well injection will, along with these particular chemical

contaminants, migrate from the Boulder Zone to the Upper Floridan Aquifer. See id. at 27-28.

The ER fails to discuss these chemicals or their impact on the groundwater.

FPL and the NRC Staff point to the effectiveness of FPL's monitoring programs to avoid

environmental impacts (including the comprehensiveness of the Florida licensing process

required to obtain permits for these deep injection wells) and the fact that the Boulder Zone lies

deep below the Upper Floridan Aquifer, to demonstrate that migration and its related

environmental impacts are not likely. See FPL Answer to Joint Pet. at 69-72; NRC Staff Answer

to Joint Pet. at 39-40. To the extent the chemicals specified by Joint Petitioners are in the

wastewater, however, we do not view the existence of the monitoring programs to necessarily

be an adequate substitute for the ER's failure to discuss these chemicals and their potential

43 Joint Petitioners refer to the Lower Floridan Aquifer as a source of drinking water.
See Joint Pet. at 26-27. We agree with the NRC Staff (NRC Staff Answer to Joint Pet. at 38
n.18) that Joint Petitioners intended to refer, instead, to the Upper Floridan Aquifer as a possible
source of drinking water. See ER at 2.3-18, 2.3-32. Although there is information in the ER
discounting the possibility that the Upper Floridan Aquifer in the vicinity of Turkey Point is a
possible source of drinking water (see ER at 2.3-31, 2.3-48), there is no question that the
"Upper Floridan aquifer is a major source of potable groundwater in much of Florida." ER at
2.3-18, 2.3-32. Under these circumstances, we believe that, if FPL's wastewater contains
chemical contaminants that migrate to the Upper Floridan Aquifer, there is a genuine dispute of
fact as to the impact of such migration on drinking water. In any event, FPL's failure to discuss
the impact, vel non, of the migration of the specified chemicals on groundwater renders the ER
deficient.
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impacts. This is especially so in light of the ER's explicit analyses of other specific chemicals

expected to be discharged and their respective concentrations. See ER at tbl. 3.6-2.

Nor is the admissibility of Contention NEPA 2.1 foreclosed by the ER's conclusion that

"[b]ased on the above analyses, potential impacts from the operation of the deep well injection

wells to groundwater would be SMALL and not warrant mitigation beyond that described

previously." ER at 5.2-11. The concerns embedded in this contention, which are adequately

supported for purposes of contention admissibility, are that (1) the ER does not exclude the

possibility that wastewater can migrate to the Upper Floridan Aquifer, and (2) the ER's failure to

mention particular chemical contaminants that are likely contained in the wastewater renders

the ER's analyses deficient and its conclusion questionable."

We therefore conclude that Contention NEPA 2.1, as revised supra p. 36, is

admissible. See Crow Butte Res., Inc. (North Trend Expansion Project), CLI-09-12, 69

NRC 535, 552 (2009) (citations omitted) ("Our boards may reformulate contentions to

'eliminate extraneous issues or to consolidate issues for a more efficient proceeding."').

b. Contention NEPA 2.2 Is Not Admissible Contention NEPA 2.2 is a

contention of omission alleging that "[t]he ER fails to discuss the impacts associated with the

construction of pipelines to convey the reclaimed wastewater to the plant's wastewater

treatment facility." Joint Pet. at 30. This contention has three underlying arguments: (1) "there

44 It is to be acknowledged that that there is information in the record that tends to
weaken a conclusion that wastewater will migrate to the Upper Floridan Aquifer and cause
environmental harm. See, e.g., EPA Final Rule, 70 Fed. Reg. at 70,518-19; Tr. at 223-25. At
this juncture, however, Joint Petitioners need not prove wastewater will migrate to the Upper
Floridan Aquifer and adversely impact the environment. They need simply provide sufficient
support to raise a genuine issue of disputed fact. In our judgment, they have satisfied that
burden. In this regard, we note that the ER contains a bounding analysis that purports to show
the environmental impact of radiological effluents would not be significant (see ER at 5.4-2 to
5.4-3), but it contains no analogous analysis showing the environmental impact of non-
radiological chemical effluents would not be significant.
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is no discussion in the ER as to how the construction and operation of pipelines within [the

wetlands south of SW 256 Street] will impact these wetlands" (Joint Pet. at 30); (2) "the ER fails

to discuss how the construction and operation of pipelines within the nearly 5 mile long segment

of the corridor that is collocated with the existing FPL transmission right-of-way will impact the

extensive mangrove wetlands" (id. at 30-31); and (3) "[t]here is no mention in the ER of the

potential conflict the placement of these pipelines [on the east side of the L-31 right-of-way for

the Comprehensive Everglades Restoration Project (CERP) Biscayne Bay Coastal Wetlands

(BBCW) Project] poses to [that] Project." Id. at 31.

FPL and the NRC Staff argue that Contention NEPA 2.2 is not admissible. See FPL

Answer to Joint Pet. at 76-80; NRC Staff Answer to Joint Pet. at 47-50. We agree.

Regarding the first two arguments underlying Contention NEPA 2.2, Joint Petitioners err

in asserting (1) the ER contains "no discussion" as to impact of the pipelines on wetlands south

of SW 256 Street (Joint Pet. at 30), and (2) the ER "fails to discuss" how the construction and

operation of these pipelines within the corridor that is collocated with the existing FPL

transmission right-of-way will impact the mangrove wetlands. Id. at 30-31. The ER describes

the pipelines as being "72-inch diameter or equivalent," and states they "would extend

approximately 9 miles to bring reclaimed water from the SDWWTP [South District Wastewater

Treatment Plant] to the FPL reclaimed water treatment facility." ER at 4.3-10.45 The ER then

discusses the impact of the pipelines and measures to mitigate such impacts:

For about 6.5 miles of their length, the pipelines would be collocated with the
existing Clear Sky-to-Davis transmission line right-of-way and adjacent road and
canal rights-of-way, although most of the route is classified as wetland habitat.
The pipelines would generally be trenched beneath an existing access road on

45 See also ER at 4.3-9 (discussing overall impacts on wetland habitats of construction
of Units 6 and 7 and ancillary facilities, and a three-pronged approach to wetland mitigation that
FPL will employ).
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the west side of the transmission line right-of-way. Upon completion, the
disturbed portions of the corridor would be graded to the contours of the
surrounding landscape and allowed to revegetate or returned to previous land
uses where appropriate. Clearing of new corridors and/or expansion of existing
corridors would include use of standard industry construction practices to reduce
impacts to sensitive habitats .... [including] employing silt fences, mulching,
slope texturing, vegetated buffer strips, reseeding areas of disturbed soils, and
avoiding wetlands and other sensitive habitats to the extent practical.
Endangered manatees may exist in any of the SFWMD canals crossed by this
pipeline corridor. Any required mitigation for wetland loss would likely include
wetland enhancement, land swapping, and/or purchase of [Everglades Mitigation
Bank (EMB)] credits.

Id. The ER concludes that, because "the pipelines would be collocated with existing rights-of-

way along much (approximately 6.5 miles) of its route, disturbed soils would be revegetated,

and standard industry construction practices would be employed .... impacts of the reclaimed

water pipelines on terrestrial resources would be SMALL." Id.

The ER acknowledges that construction of the reclaimed water pipelines generally

"would alter the surface water flow in the vicinity during construction activities." ER at 4.2-19. In

particular, "the storage of excavated soils and/or spoils, stockpiling fill material, and the storage

of equipment and supplies could impact surface water flow." Id. "Use of a stormwater detention

basin would also alter the surface water flow." Id. Dewatering of surface water could also be

required during the excavation necessary to trench pipelines beneath an existing access road,

and the ER states that "[d]isposal of the water after it passes through a detention basin could

alter the surface drainage downstream of the detention basin." Id. The ER concludes, however,

that the impacts on surface water from these construction activities would be temporary

because "disturbed areas would be recontoured and restored to preconstruction conditions." Id.
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In short, states the ER, impacts to surface water "would be SMALL and would not require

additional mitigation other than those described above." Id.46

The ER also acknowledges possible impacts to wetlands from drainage ditches

constructed during installation of the pipelines, but observes that such impacts would be

mitigated by

restoration of the excavated trench with native wetland soils. Wetland soils
removed during trench excavation would be stockpiled and replaced following
pipeline installation to allow the natural vegetative community to re-establish on
the canal bank. The replacement of native soils at original grade would result in
no net loss of wetland acreage or wetland functions following pipeline installation.

ER at 4.3-22.

The above discussion reveals that Joint Petitioners are incorrect in claiming the ER fails

to discuss impacts to wetlands related to the construction and operation of the reclaimed water

pipelines. Moreover, Joint Petitioners neither explain how an environmental impact attributable

to the proposed action has been inadequately addressed in the ER, nor do they identify a

dispute with the conclusions in the ER. Accordingly, to the extent Contention NEPA 2.2 is

grounded on the first two arguments advanced by Joint Petitioners, it is not admissible for failing

to raise a genuine dispute of material fact or law, contrary to 10 C.F.R. § 2.309(f)(1)(vi).

46 Regarding mitigative measures to ameliorate the impact on surface waters, the ER

states (ER at 4.2-23):

During any required dewatering activities along the. .. water pipelines,
surface water flow could be affected because of the release of groundwater to
the ground surface or to nearby surface water bodies. As a mitigative measure,
sheet piles could be used to limit the extent of potential impacts to surrounding
areas where needed. Water from potential dewatering activities along the
corridors could be released to a detention pond, surface pool, or other type of
sediment trap before the release to a permitted outfall under any required
NPDES [National Pollutant Discharge Elimination System] permit requirements
and SWPPPs [Stormwater Pollution Prevention Plans] for the construction
activities.
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Regarding the third argument underlying Contention NEPA 2.2, Joint Petitioners fail to

provide alleged facts or expert opinions to support the existence of a "potential conflict" between

placement of the pipelines and the CERP BBCW Project. See Joint Pet. at 31. Joint Petitioners

rely on their Exhibit 15 to support the existent of a "potential conflict."47 That reliance is

misplaced, because Exhibit 15 appears to contemplate that FPL's use of the right-of-way can be

accomplished without affecting the CERP BBCW Project. See Joint Pet., Exh. 15 at 14

("[P]lease provide documentation demonstrating that the use of the L-31 E Canal right-of-way is

unavoidable and that the pipeline project will be designed, installed, operated, and maintained in

such a way as to avoid impacts to... CERP [BBCW] Project .... ). In any event, Joint

Petitioners fail to provide alleged facts or expert opinions, via Exhibit 15 or any other

submission, necessary to show that it is reasonably foreseeable, rather than simply speculative,

that installation of the reclaimed water pipelines would result in a conflict with the CERP BBCW

Project. This aspect of Contention 2.2 is therefore not admissible pursuant to 10 C.F.R.

§ 2.309(f)(1 )(v).48

Contention 2.2 is thus not admissible.49

47 See Joint Pet. at 31 (citing Joint Pet., Exh. 15, South Florida Water Management
District Third Completeness Review -- Part A Responses, FPL Turkey Point Units 6 & 7, PAO3-
45A3, Site Certification Application, Power Plant & Associated Facilities (Non-Electrical) at 14
(May 28, 2010) [hereinafter Joint Pet., Exh. 151).

48 Even if Joint Petitioners had alleged facts or expert opinions to support the existence
of a "potential conflict," they fail to explain why the environmental significance of these impacts
would contradict the ER's conclusions, contrary to 10 C.F.R. § 2.309(f)(1)(iv).

49 We grant FPL's request to disregard arguments at pages 30-32 in Joint Petitioners'
Reply to the extent they seek to expand the scope of Contention NEPA 2.2 from a contention of
omission to a contention of adequacy. See infra note 53 (discussing distinction between
contentions of omission and adequacy); FPL Motion to Strike Portions of Joint Petitioners' Reply
at 8; see Tr. at 226-27.
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c. Contention NEPA 2.3 Is Not Admissible Contention NEPA 2.3 asserts

that "[t]he ER fails to discuss the impacts to CERP associated with the use of reclaimed

wastewater to cool Units 6 [and] 7." Joint Pet. at 31. Specifically, Joint Petitioners allege that

the ER "fails to discuss" whether the use of up to 90 million gallons daily of reclaimed water from

the South District Water Treatment Plant would adversely affect the CERP, and specifically the

BBCW Project, whose objective "is to restore fresh water flows in and around the littoral zone of

Biscayne Bay." Id. at 31-32. See supra note 35 (discussing CERP and BBCW Project).

FPL and the NRC Staff argue that Contention NEPA 2.3 is not admissible. See FPL

Answer to Joint Pet. at 80-83; NRC Staff Answer to Joint Pet. at 51-54. We agree.5 0

First, Contention NEPA 2.3 is inadmissible pursuant to 10 C.F.R. § 2.309(Q(1 )(v),

because Joint Petitioners fail to allege facts or proffer expert opinions to support their assertion

that FPL's use of reclaimed water might adversely affect the ability of Miami-Dade County to

50 If Contention NEPA 2.3 were construed, arquendo, to fault FPL for failing to discuss
the impact of its proposed project solely on Florida's restoration projects, we believe it would not
raise a disputed issue of material fact or law. The NRC regulations implementing NEPA require
an applicant to submit an ER discussing "[t]he impact of the proposed action on the
environment" (10 C.F.R. § 51.45(b)(1) (emphasis added)) and "'appropriate alternatives to
recommended courses of action in any proposal which involves unresolved conflicts concerning
alternative uses of available resources"' (id. § 51.45(b)(3)) (citing NEPA § 102(2)(E), 42 U.S.C.
§ 4332(2)(E)). We agree with FPL and the NRC Staff that this regulation requires an analysis of
the environmental impacts of and alternatives to the proposed action; it does not extend to the
impacts on another ongoing or proposed restoration effort in isolation from environmental
impacts. See FPL Answer to Joint Pet. at 80-81; NRC Staff Answer to Joint Pet. at 51. This
conclusion does not mandate summary rejection of Contention NEPA 2.3, however, because
we construe it as arguing that the ER failed to discuss the impact the use of reclaimed water will
have on fresh water flows around Biscayne Bay due to its impact on the CERP BBCW Project.
So viewed, we believe this contention warrants further analysis regarding its admissibility.

Curiously, Joint Petitioners premise Contention NEPA 2.3 on the notion that Units 6 and
7 will use "as many as 90 million gallons of reclaimed water per day." Joint Pet. at 32. As
discussed supra note 21, however, the ER contemplates that only 60 million gallons of
reclaimed water per day will be necessary to provide cooling for the operation of Units 6 and 7.
See also supra Part III.B.1 .a.
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restore fresh water flows in and around the littoral zone of Biscayne Bay by providing freshwater

to the CERP BBCW Project. See Joint Pet. at 31-32. Joint Petitioners refer to their Exhibits 16

and 4051 to support this assertion, but neither of these documents supports the notion that the

BBCW Project (and hence, the fresh water flows around Biscayne Bay) would likely be

adversely affected by FPL's use of reclaimed water. Moreover, contrary to Joint Petitioners'

apparent belief that the BBCW Project is wholly dependent on treated wastewater from Miami-

Dade County, Exhibit 16 states (Joint Pet., Exh. 16 at 16) that "due to the water quality issues..

. other potential sources of water to provide required freshwater flows to southern and central

Biscayne Bay should be investigated before pursuing the reuse facility as a source [for BBCW]."

Second, because Joint Petitioners fail to explain the potential impact of FPL's proposed

use of treated wastewater on the CERP BBCW Project (and hence on the environment), they

also fail to demonstrate that any such impact would be material to the findings the NRC must

make in this proceeding, contrary to 10 C.F.R. § 2.309(f)(1)(iv). And even if some impact were

reasonably foreseeable, Joint Petitioners do not explain why such impacts would be so

potentially significant as to warrant analysis in the ER. See Private Fuel Storaqe, L.L.C.

(Independent Spent Fuel Storage Installation), CLI-02-25, 56 NRC 340, 348 (2002) (NEPA

demands a discussion on the environmental impact of any proposed major federal action

"'significantly affecting the quality of the human environment."') (quoting 42 U.S.C.

§ 4332(2)(C)(i)).

Finally, Joint Petitioners err in asserting the ER contains "no discussion" of other

potential sources of water that could be used instead of reclaimed water. See Joint Pet. at 32.

51 See Joint Pet. at 31-32 (citing Joint Pet., Exh. 16, "Central and Southern Florida

Project, Comprehensive Everglades Restoration Plan, Project Management Plan, Biscayne Bay
Coastal Wetlands (Aug. 2002) [hereinafter Joint Pet., Exh. 16], and Joint Pet., Exh. 40, MWH,
Biscayne Bay Coastal Wetlands Rehydration Pilot Project, Preliminary Engineering Report
(June 2009)).
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Section 3.3 of the ER contains an extensive discussion of the radial collector wells, which FPL

will use as an alternative or supplemental source of water. Additionally, Section 9.4.2.3 of the

ER states: "Potential [circulating water system] sources were identified and organized into five

categories based on the original source of the makeup water supply. These identified potential

alternative makeup water sources are those water bodies or water sources within proximity to

the proposed plant site that are capable of supplying the makeup water needs of the units." ER

at 9.4-15. The ER considered marine sources, groundwater sources, reclaimed water sources,

onsite surface water sources, and offsite surface water sources, and it performed an "initial

environmental screening of the alternative designs ... to eliminate those systems that are

unsuitable for use at the Units 6 [and] 7 site." Id. Contention NEPA 2.3 fails to acknowledge

these analyses, much less identify a genuine dispute with them, thus rendering this contention

inadmissible pursuant to 10 C.F.R. § 2.309(f)(1)(vi). We thus conclude Contention NEPA 2.3 is

not admissible.

In sum, we conclude Contention NEPA 2 is admissible in part. Specifically, Contention

NEPA 2.1, as revised supra p. 36, is admissible; however, the remainder of Contention NEPA 2

is not admissible.

3. Contention NEPA 3 Is Not Admissible Contention NEPA 3 asserts the "ER fails

to adequately address the direct, indirect, and cumulative impacts of constructing and operating

the transmission lines associated with Units 6 and 7 on [1] wetlands (including the Everglades),

[2] wildlife (including wading birds, migratory birds, and federally endangered and threatened

species), and [3] CERP," the Comprehensive Everglades Restoration Plan. Joint Pet. at 32.

Regarding impacts to wetlands, Joint Petitioners claim the ER fails to address impacts the

transmission lines will have on sheet flow, vegetation, hydrology, and flood plain characteristics,

which Joint Petitioners claim could "result in decreased stormwater capacity and altered surface
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water flows," as well as "visual impacts to visitors of Everglades National Park." Id. at 34-35.

Regarding impacts to wildlife, Joint Petitioners claim the ER fails to discuss the effect the

transmission lines will have on "aquatic species (fisheries, amphibians, invertebrates), birds

(including tree island rookeries), and ... federally listed species, including the wood stork,

eastern indigo snake, and Florida panther." Id. at 34. Finally, Joint Petitioners state that

construction of the transmission lines might require FPL to construct fill roads that may impede

implementation of "Alternative 0" to CERP, which "calls for additional surface water flows east

of U.S. [Route] 1 to be diverted southward through existing wetland slough systems to hydrate

wetlands to the south." Id. at 35-36. Joint Petitioners claim the "ER fails to discuss the potential

impacts of constructing fill roads in this area." Id. at 36.52

FPL and the NRC Staff argue that Joint Petitioners' Contention NEPA 3 is not

admissible. See FPL Answer to Joint Pet. at 84-91; NRC Staff Answer to Joint Pet. at 54-64.

We agree.

We begin our analysis by examining the nature of Contention NEPA 3 to determine

whether it should be characterized as a contention of omission, a contention of adequacy, or

both.53 We conclude it is one of omission. Our conclusion is driven by our examination of the

52 Joint Petitioners acknowledge FPL has not selected the route it will use for its

transmission lines, and the choice of the corridor is within the jurisdiction of state agencies.
They correctly observe, however, that the impacts of the possible routes must be analyzed for
FPL to give the NRC the requisite information to make an informed decision on FPL's license.
See Joint Pet. at 36 & n.6 (citing Calvert Cliffs' Coordinating Committee, Inc. v. U.S. Atomic
Energy Comm'n, 449 F.2d 1109, 1123 (D.C. Cir. 1971)).

53 A contention of omission is one that alleges an application suffers from an improper
omission, whereas a contention of adequacy raises a specific substantive challenge to how
particular information or issues have been discussed in the application. See AmerGen Energy
Co., L.L.C. (Oyster Creek Nuclear Generating Station), LBP-06-16, 63 NRC 737, 742 (2006). It
is possible for a contention to contain an omission component and an adequacy component.
See id. at 742 n.7.
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contention, including its underlying arguments. See Duke Energy Corp. (McGuire Nuclear

Station, Units 1 & 2; Catawba Nuclear Station, Units 1 & 2), CLI-02-28, 56 NRC 373, 383 n.45

(2002).

First, with regard to the impacts on wetlands, Joint Petitioners assert the ER contains

"no discussion of the impacts from the construction, operation, and maintenance of the lines

other than general statements that the corridor would traverse wetlands and that these wetlands

would be impacted. There is no discussion with respect to the specific impacts to these

wetlands . Joint Pet. at 33-34 (emphasis added).54 Second, with regard to the impacts on

wildlife, Joint Petitioners assert the ER contains "no discussion of the potential impacts to

federally listed species, including the wood stork, eastern indigo snake, and Florida panther."

Id. at 34 (emphasis added). Nor, assert Joint Petitioners, does the ER contain any discussion

regarding the impacts on "aquatic species" or "birds." Id."5 Third, Joint Petitioners claim the

"ER fails to discuss the potential impacts of constructing fill roads" on "Alternative 0" of the

54 See also Joint Pet. at 33 ("Although the transmission line component of the project
threatens to impact more than 300 acres of wetlands ... the ER fails to discuss ... impacts of
constructing and operating the transmission lines .... ); id. at 35 ("[T]ransmission lines could
alter the hydrology and flood plain characteristics within these areas .... None of these impacts
[is] considered.").

'5 See also Joint Pet. at 34 ("There is no discussion of the potential impacts to [Wood
Stork] rookeries."); id. at 35 ("The ER fails to discuss ... the potential impacts to the panther
and other protected species.").
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CERP. Id. at 36 (emphasis added).56 When we examine Contention NEPA 3 in its entirety, we

are compelled to characterize it as a contention of omission.57

So viewed, it is not admissible pursuant to its underlying three arguments. First, Joint

Petitioners err in asserting the ER contains "no discussion" (Joint Pet. at 34) regarding the

impacts the proposed transmission lines will have on wetlands. For example, the ER states:

Although impacts to wetlands could potentially occur, they would be limited by
careful siting and construction practices to avoid and minimize adverse effects.
Where wetland impacts do occur, compensatory mitigation, as required by state
and federal agencies, would be provided. Given the careful consideration of land
use in the route selection process (Subsection 2.2.2) and the availability of a
viable method for mitigation, impacts to offsite land use would be SMALL.

ER at 4.1-7.58 The ER contains extensive discussion of practices that will be employed during

construction of the transmission lines. See ER at 4.2-14 to 4.2-18. With regard to wetlands, the

ER states FPL would use "restrictive land-clearing processes in forested wetland areas" and

"turbidity screens and erosion-control devices in areas of wetlands and water resources" (ER at

4.1-6, 4.2-15), concluding that the impacts from construction of the transmission lines would be

small. ER at 4.2-18.

56 See also Joint Pet. at 36 ("The ER's failure to discuss the specific impacts of [the]

transmission lines in these corridors violates 10 C.F.R. § 51.45 because it fails to provide the
Commission with the necessary information [with] which to make an informed decision of the
impacts and alternatives of the project.").

57 The sole indicia that conceivably could militate in favor of construing Contention
NEPA 3 as a contention of adequacy is where Joint Petitioners use the phrase "fails to
adequately address" (Joint Pet. at 32) in the contention itself. But when this isolated phrase is
juxtaposed against the remainder of Joint Petitioners' discussion of Contention NEPA 3, it is
simply not enough, standing alone, to add an adequacy component to the contention.
Moreover, Joint Petitioners' use of this phrase can be reconciled with our conclusion that
Contention NEPA 3 is a contention of omission, because if an ER improperly omits discussion
of a topic, it fails a fortiori adequately to address that topic.

58 Joint Petitioners do not challenge the ER's conclusion that compliance with state and

federal requirements will ultimately lead to small impacts.
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The ER also addresses reasonably foreseeable impacts on surface and groundwater

resources from operation of the transmission lines. It states in relevant part:

Potential operational impacts along the offsite portions of the proposed
transmission rights-of-way would be similar to the segments on the Turkey Point
plant property. During operations, potential impacts from maintaining hydrologic
flow could occur. As described in Section 3.7, FPL regularly inspects
transmission lines. Vehicular traffic could result in the rutting of the access roads
along the rights-of-way, which could impact surface flow in the vicinity of
disturbances. Should soil disturbance be required during maintenance
operations within the rights-of-way, silt fence technology would be used to
minimize impacts to nearby surface waterbodies/drainage features.

To reduce the potential for erosion through surface water runoff, areas of
disturbed soils would be repaired, areas recontoured, and vegetative cover
reestablished, if necessary, in a timely manner. Accordingly, impacts to
hydrologic flow from operation of the offsite transmission lines would be SMALL
and would not require further mitigation.

It could be necessary to perform maintenance that would require excavating and
dewatering along the transmission lines. The dewatering activity could create
temporary drawdown of the water table. Dewatering could impact areas off the
right-of-way. However, the water table and flow would return to normal once
dewatering ceased. Impacts to groundwater hydrologic flow from operation of
the offsite transmission lines would be SMALL and would not require mitigation.

ER at 5.2-13. Finally, in its discussion of the transmission corridors, the ER acknowledges the

possibility for visual impacts to occur, and concludes that such impacts will be small. See ER at

4.4-5 to 4.4-7 (concluding "the presence of these new lines would have a SMALL impact and

would not warrant additional mitigation measures").

In short, the ER contains a relatively extensive discussion regarding the impact of

transmission lines on wetlands. Joint Petitioners' assertion to the contrary is factually incorrect,

and to the extent Contention NEPA 3 is premised on that error, it is inadmissible pursuant to 10

C.F.R. § 2.309(f)(1)(vi) for failing to raise a genuine dispute of fact.

Contention NEPA 3 is likewise inadmissible as a contention of omission to the extent it

argues that FPL's ER contains "no discussion" of the potential impacts to federally listed species
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(e.g., the wood stork, the eastern indigo snake, and the Florida panther), to aquatic species, or

to birds. See Joint Pet. at 34. Chapter 2 of the ER provides extensive information on wood

storks, the eastern indigo snake, and the Florida panther, stating in relevant part:

[Wood storks] feed by touch, literally bumping into their prey, and thus require
shallow wetlands relatively clear of vegetation in order to forage efficiently. They
are seen in low numbers in the shallow portions of the industrial wastewater
facility during the winter months .... They do not nest on or near the Turkey
Point plant property but have historically nested in two colonies. . . near (within 5
miles) the proposed Turkey Point-to-Levee transmission corridors[.] Portions of
both corridors fall within the core foraging areas of both colonies (radius of 18.4
miles around each colony). Wood storks could also be found within aquatic
habitats associated with the access roads, reclaimed water pipelines, and FPL-
owned fill source ....

The Eastern indigo snake ... inhabits a variety of habitats in the southeastern
United States from scrub and sandhill to wet prairies and mangrove swamps.
Their existence is frequently linked to gopher tortoise populations and use of their
subterranean burrows. Indigo snakes have been observed south of the industrial
wastewater facility in the Everglades Mitigation Bank (in 2004) and within an area
... adjacent to the FPL child daycare facility (in 1981). Eastern indigo snakes
could also be found within appropriate habitats found near the access roads,
reclaimed water pipelines, FPL-owned fill source, and transmission corridors....

The Florida panther.., inhabits the Everglades region. Their population size
within the region is estimated at fewer than 60 animals. They use a combination
of upland hammocks and dense saw palmetto thickets and prey on deer and
feral hogs. While there have been no confirmed sightings on the Turkey Point
plant property, there have been more than 60 sightings of panthers over the last
20 years in the Everglades National Park (ENP) area crossed by the two
alternative routes for the Clear Sky-to-Levee transmission corridor.

ER at 2.4-10 to 2.4-11.

In addition to discussing the local population of wood storks, eastern indigo snakes, and

Florida panthers, the ER describes FPL's conclusions as to the impacts of construction of the

transmission lines on these species, concluding that the impacts due to temporary disturbance

to the wetlands would be "SMALL and mitigated by standard industry construction practices."
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See ER at 4.3-14. As to impacts on these species resulting from the operation of the

transmission lines, the ER states:

Based on the maintenance procedures established by FPL and the analysis of
transmission system operation impacts on terrestrial resources the NRC
completed for the [Generic Environmental Impact Statement (GELS)] (NUREG-
1437), potential impacts associated with routine right-of-way maintenance
activities on terrestrial resources would be SMALL. However, the presence of
known populations of certain threatened and endangered species near these
right-of-way would result in agency consultations and possible mitigation actions,
as discussed in Subsection 4.3.1.3.1.

ER at 5.6-4. See also ER Section 4.3.1.3 (terrestrial ecological impacts, including with respect

to animal species); ER Section 4.3.2.3.3 (aquatic ecological impacts including with respect to

aquatic species); ER Section 5.6.1 (environmental impacts of transmission systems on

terrestrial resources, including with respect to avian species).

In short, contrary to the second argument underlying Contention NEPA 3, FPL's ER

contains information -- indeed, a significant amount of information -- regarding the impact of

transmission lines on endangered species, aquatic species, and birds. Because Joint

Petitioners fail to raise a genuine dispute of fact with regard to FPL's conclusions or the

information leading to these conclusions, this aspect of Contention NEPA 3 is inadmissible

pursuant to 10 C.F.R. § 2.309(f)(1)(vi).

Finally, in the third argument underlying Contention NEPA 3, Joint Petitioners state the

"ER fails to discuss the potential impacts [on Alternative 0 to CERPI of constructing fill roads"

incident to building the transmission lines. See Joint Pet. at 35-36. Joint Petitioners are

incorrect. Incident to the ER's analysis of the cumulative impact on the wetlands of constructing

the transmission lines, the ER observes that (1) the purpose of CERP "is to make beneficial

hydrologic alterations that would have large beneficial surface water impacts," and (2) the

Everglades Mitigation Bank (EMB) "continue[s] to preserve wetlands and would not contribute or

detract from surface water and water use impacts." ER at 4.7-5. In constructing the
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transmission lines, states the ER, FPL would use "environmental best management practices,

including erosion-control devices, matting to reduce compaction caused by equipment, use of

wide-track vehicles when crossing wet-lands, and restoration activities after construction," and

the impacts caused by such construction would be "temporary and localized." Id. The ER

concludes the "cumulative impacts to surface water [of building the transmission lines] would be

positive and LARGE owing to the EMB and CERP projects. The hydrologic alterations resulting

from construction of Units 6 [and] 7 would be only a SMALL detractor to this overall beneficial

impact of restoring wetlands in the area." ER at 4.7-5 to 4.7-6.59

Although the ER does not specifically mention "Alternative 0" to CERP, Joint Petitioners

fail to show the absence of a specific discussion of Alternative 0 is a material omission, and

they fail to provide supporting information to show a genuine factual dispute with the analysis

and conclusion in the ER as to the cumulative impacts (taking CERP into account) of

constructing the transmission lines. These failures are fatal to the admissibility of Contention

NEPA 3, as propounded by its third argument, pursuant to 10 C.F.R. § 2.309(f)(1)(iv) and (vi). 60

59 The ER also includes a discussion of the impact from transmission line corridors on
water quality in relation to CERP. See ER at 4.7-7 ("The application of the erosion and pollution
prevention plans and environmental best management practices to the CERP projects would
minimize impacts to water quality to those that are SMALL and temporary. The cumulative
impact to surface water quality, should any of these individual SMALL, temporary impacts
become additive, would also be SMALL given the application of control measures that protect
water quality.").

60 In their Reply, Joint Petitioners argue Contention NEPA 3 is not merely a contention

of omission; rather, it "raises a clear issue with the ER's adequacy .... " Joint Petitioners Reply
at 41. We disagree. As explained supra notes 54-57 and accompanying text, guided by the
fact that all three arguments underlying Contention NEPA 3 explicitly assert omissions in the
ER, coupled with the fact that, as originally pleaded, Contention NEPA 3 did not identify an
allegedly deficient portion of the ER, much less explain or discuss with specificity the alleged
deficiency, we conclude Contention NEPA 3 is fairly characterized as a contention of omission.
We therefore grant FPL's request that we disregard Joint Petitioners' belated attempt in their
Reply to expand the scope of Contention NEPA 3 by alleging it contains an inadequacy
component. See FPL Motion to Strike Portions of Joint Petitioners' Reply at 9.
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4. Contention NEPA 4 Is Not Admissible Contention NEPA 4 claims "[t]he ER fails

to adequately address the direct, indirect, and cumulative impacts of constructing and operating

the access roads associated with Units 6 [and] 7 on wetlands and wildlife." Joint Pet. at 36.

Joint Petitioners acknowledge the ER states that construction and operation of access roads

could result in "vegetation loss and temporary habitat destruction." Id. at 37 (quoting ER at 4.1-

6). They also acknowledge the ER concludes that "land use impacts from the improvements

associated with the construction of Units 6 [and] 7 would be SMALL and not require additional

mitigation." Id. (quoting ER at 4.1-11). Joint Petitioners nevertheless assert the ER's

conclusion is deficient, because it allegedly lacks "any support or analysis -- besides the bare

assurance of local government approval, the granting of easements, and the use of best

management practices." Joint Pet. at 37. Additionally, Joint Petitioners claim Section 4.1 of the

ER is deficient because it fails to consider that access road construction and operation will result

in the "disruption of ecological corridors, disruption of sheetflow, degradation of conservation

lands (due to the disruption of management activities from access limitations), increased road-

kill, increased colonization of invasive/exotic plant species, and increased dumping and all

terrain vehicle/off road vehicle use (by providing access opportunities for unauthorized

persons)." Id.;Tr. at 174.

FPL and the NRC Staff argue that Contention NEPA 4 is not admissible. See FPL

Answer to Joint Pet. at 92-104; NRC Staff Answer to Joint Pet. at 64-70. We agree.

First, contrary to Joint Petitioners' position, the ER provides substantial "support [and]

analysis" for FPL's conclusion that the impacts of the access roads on wetlands and wildlife will

be small. For example, the ER (1) describes the extent of the road expansion, i.e., how long the

roads will be, over how many acres they are expected to traverse, and where they are expected

to traverse (see ER at 2.4-5 to 2.4-6, 4.1-4, 4.3-1, 5.1-5); (2) outlines what mitigative measures
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are likely to be taken on wetlands due to road expansion (see ER at 2.4-16, 4.1-9 to 4.1-11, 4.2-

6, 4.3-8 to 4.3-9, 4.3-25, 4.6-6, 10.1-4); and (3) acknowledges permanent and temporary

wetland habitat losses will occur as a result of this expansion. See ER at 4.3-9, 4.3-14 to 4.3-

15; see also FPL Answer to Joint Pet. at 95-98; NRC Staff Answer to Joint Pet. at 66 n.25.

Unlike Joint Petitioners, we view the above cited sections of the ER as more than a

consideration of simply "'vegetation loss and temporary habitat destruction"' (Joint Pet. at 37)

(quoting ER at 4.1-6), or "the bare assurance of local government approval, the granting of

easements, and the use of best management practices." Id. Accordingly, to the extent

Contention NEPA 4 attacks as deficient FPL's discussion in support of its conclusion that the.

impacts of the access roads on wetlands and wildlife will be small, we conclude it fails to raise a

genuine dispute of material fact with the relevant portions of the ER, contrary to 10 C.F.R.

§ 2.309(f)(1)(vi).

The remainder of Contention NEPA 4 is in the nature of a contention of omission,

alleging the ER fails to discuss specific aspects of the impact of access roads on wildlife and

wetlands.61 Yet, the ER contains much of what the Joint Petitioners assert is absent. The ER,

in fact, addresses the impacts FPL's access roads will have on wildlife. In particular, the ER:

(1) surveys avian and reptile populations in existing access roads and the transmission line

corridors (see ER at 2.4-7 to 2.4-8); (2) describes the possible path for new roads and road

61 In support of the contention, Joint Petitioners use language such as "there is also no

information in the ER regarding," "the ER also contains no information on," "[t]here is no
discussion and analysis of ... nor discussion of," and "the ER fails to consider." Joint Pet. at
37-38. In particular, Joint Petitioners assert the ER does not include information "regarding the
potential overlap of wildlife corridors with the proposed access roads," as well as endangered
species affected by the roads such as the Eastern Indigo Snake and Florida Panther. Id. at 37.
They also assert "the ER fails to consider the implementation of wildlife protection measures
such as fencing, signage, reduced speed limits, and wildlife underpasses to eliminate or
minimize mortalities from road-kill." Id. at 38.
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improvements to assist in minimizing environmental impacts by preferring to use existing

rights-of-way (see ER at 4.1-10); (3) identifies species that have, or have had, habitats

proximate to access roads, such as crocodiles, wood storks, Eastern indigo snakes, and Florida

panthers (see ER at 2.4-10 to 2.4-11, 2.4-13, 4.3-5, 4.3-14); and (4) recognizes the threat that

traffic on these roads would pose to crocodiles. See ER at 4.3-15, 4.6-6. Moreover, the ER

includes plans for mitigating impacts to wildlife and wildlife habitats from access roads such as:

(1) monitoring for species occurrence (see ER at 4.3-5); (2) installing warning signs (see ER at

4.6-6); (3) reducing speed limits (see ER at 4.3-12); (4) constructing wildlife corridors to mitigate

threats from traffic (see ER at 4.6-6, 10.1-7); (5) installing ditches, swales, and culverts to

manage surface water runoff (see ER at 4.1-11, 4.2-6, 4.2-20, 4.3-8) and to allow sheet flow of

water (see ER at 4.3-9); and (6) removing access roads after construction is completed. See

ER at 5.1-5; see also FPL Answer to Joint Pet. at 99-103. Joint Petitioners erroneously allege

the ER fails to address these topics. This error renders Contention NEPA 4 inadmissible

pursuant to section 2.309(f)(1)(vi).

Contention NEPA 4 is, therefore, not admissible.

5. Contention NEPA 5 Is Not Admissible Contention NEPA 5 alleges FPL's "ER

fails to adequately address (1) all reasonable alternatives to the proposed transmission line

corridors and associated access roads, and (2) how the applicant will avoid and/or minimize

impacts to wetlands caused by construction and operation of these transmission line corridors

and associated access roads." Joint Pet. at 38.

FPL and the NRC Staff argue that Contention NEPA 5 is not admissible. See FPL

Answer to Joint Pet. at 104-15; NRC Staff Answer to Joint Pet. at 71-80. We agree.6 2

62 In Contention NEPA 5, Joint Petitioners also re-assert claims they previously

advanced in Contentions NEPA 3 and 4: namely, they allege the ER fails to "discuss and
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In the first argument underlying Contention NEPA 5, Joint Petitioners attack the ER for

allegedly failing to consider "all reasonable alternatives to the proposed transmission line

corridors and associated access roads." Joint Pet. at 38.63 We believe this attack is misguided.

The ER explains that "[a]pproval of the proposed transmission line corridors is under the

authority of the Florida Power Plant Siting Act." ER at 3.7-3. In its quest to minimize impacts to

the environment as part of that state approval, FPL performed a corridor selection process in

which a route "study area was defined, candidate routes were delineated, and routes evaluated

using both qualitative and quantitative criteria .... The end result of the selection process was

the identification of a preferred corridor to submit for licensing approval for each transmission

line." ER at 3.7-3.

The ER further provides a description of the methodology and criteria used during the

corridor selection process and the results of the analyses. See ER Section 9.4.3. For example,

the ER states the "corridor selection process was based primarily on the geographic location of

the starting and ending substations," and because "much of the west study area is dominated by

low-density residential development, agricultural and nursery operations, conservation lands,

analyze any specific impacts of [the] transmission line corridor and access road construction on
wetlands." See Joint Pet. at 41. For the reasons discussed supra Parts III.B.3 and III.B.4, we
conclude this aspect of Contention NEPA 5 is not admissible. See FPL Answer to Joint Pet. at
105-06 nn.39 & 40.

63 The NRC Staff argues that NEPA's requirement to discuss alternatives "to the

proposed action" does not extend to the construction of transmission line corridors, which,
according to the NRC Staff, is not "construction" as defined in 10 C.F.R. § 50.10 and,
accordingly, is not considered to be part of the "major Federal action" that is approved by the
Commission if a COL is issued. See NRC Staff Answer to Joint Pet. at 78; Tr. at 250-53.
Although the NRC Staff's argument appears to have some weight (but cf. Pub. Serv. Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-422, 6 NRC 33, 82-90 (1977), affd, New
England Coalition on Nuclear Pollution v. NRC, 582 F.2d 87 (1st Cir. 1978)), we need not
resolve it, because, as discussed above in text, we conclude this aspect of Contention NEPA 5
is inadmissible for failing to raise a genuine dispute of material fact or law with the ER. See FPL
Answer to Joint Pet. at 110-15; NRC Staff Answer to Joint Pet. at 79-80.
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mining activities, and relatively few existing linear features (roads, other transmission lines) with

which to collocate, there were immediately only a few obvious choices for routes." ER at 9.4-27.

After identifying the alternative routes that it determined would minimize environmental

impacts (see ER Figures 9.4-11 and 9.4-12), FPL identified several route segments using

predetermined route selection guidelines. For the two main route alternatives selected, this

effort produced 99 and 134 potential alternative route alignments between the Clear Sky

substation and the pre-existing substations to which it would connect. FPL then developed

alternative route segments that could connect those substations when combined (see ER at 9.4-

28), with the objective of selecting preferred East and West Corridors. In achieving that

objective, FPL performed a "systematic, quantitative evaluation of each route alternative using

environmental, land use, cost, and engineering criteria." Id. The proposed siting criteria

included (1) length of wetlands crossed; (2) land use considerations to minimize potential

disruption to such areas as parks, wildlife refuges, estuarine sanctuaries, landmarks, and

historical sites; and (3) opportunities to collocate with existing linear facilities (e.q., farm roads,

canals, railroads, FPL transmission lines, and other transportation rights-of- way). See ER at

tbl. 9.4-7; ER at 4.1-4, 4.1-5.64 These evaluations, which FPL states "included numerous

meetings and extensive feedback from interested parties" (FPL Answer to Joint Pet. at 114),

resulted in a selection of "the West Preferred, West Secondary and East Preferred routes." ER

at 9.4-29; see also ER Section 9.4.3.2.

Although Joint Petitioners attack as deficient the number of alternatives considered by

FPL, and although they complain FPL relied too much on its state power plant siting application

to explain the alternatives it considered, Joint Petitioners fail to identify any reasonable

64 "As part of the transmission corridor selection process, ecological ... surveys were
performed along the proposed corridors." ER at 3.7-3.
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alternative route that was not considered in the ER (Tr. at 185), nor do they raise any specific

dispute with the transmission line corridor selection methodology described in the ER. In these

circumstances, we conclude Joint Petitioners fail to raise a genuine dispute of material fact or

law with alternatives to transmission line corridors and associated access roads considered in

FPL's ER. Contention NEPA 5, as described by its first argument, is thus not admissible

pursuant to 10 C.F.R. § 2.309(f)(1)(vi). See Mt. Lookout-Mt. Nebo Prop. Prot. Ass'n v. FERC,

143 F.3d 165, 172-73 (4th Cir. 1998) (holding that the Federal Energy Regulatory Commission's

consideration of three alternative routes was sufficient to meet the agency's NEPA obligations to

consider reasonable transmission line route alternatives). 65

Nor is Contention NEPA 5 admissible pursuant to its second argument, which

challenges the adequacy of the ER's discussion of mitigation measures for construction of the

transmission corridors and access roads. Specifically, Joint Petitioners assert the "ER states

only that a three-pronged approach to mitigation would be used: active mitigation, 'land-

swapping,' and the purchase of wetland credits from the Everglades Mitigation Bank." Joint Pet.

at 43 (quoting ER at 4.3-9). Joint Petitioners claim FPL's failure to elaborate on these mitigation

measures renders the ER non-compliant with 10 C.F.R. § 51.45(c), which requires a "full

discussion" of mitigation plans. See id.

The flaw in Joint Petitioners' argument is that it overlooks those portions of the ER that,

in fact, elaborate on these mitigation measures. Specific examples of active mitigation to the

impacts of transmission line corridors and their associated access roads include "restrictive

65 Although Joint Petitioners correctly assert (Joint Pet. at 42) the NRC cannot "abdicate

its responsibilities under NEPA" by blindly accepting Florida's certification of the transmission
line corridors, that assertion is beside the point. We do not analyze here the not-yet-ripe issue
of whether the NRC will properly perform its NEPA review; rather, we analyze whether Joint
Petitioners have demonstrated that Contention NEPA 5 is admissible. We resolve the latter
issue in the negative.
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land-clearing processes in forested wetland areas (right-of-way clearing and preparation),"

"turbidity screens and erosion-control devices in areas of wetlands and water resources (access

road/structure pad construction)," "existing access roads for ingress and egress to rights-of-way

where available (access road/structure pad construction)," "erosion-control devices, matting to

reduce compaction caused by equipment, use of wide-track vehicles when crossing wetlands,

and restoration activities after construction." ER at 4.1-6 to 4.1-7; see also FPL Answer to Joint

Pet. at 107 & n.41. The ER addresses implementation of mitigation measures such as

removing excavated soils, recontouring affected construction areas as necessary, restoring the

corridor to preconstruction conditions, restoring vegetative cover where needed (see ER at 4.2-

15), and "employing silt fences, mulching, and avoiding wetlands and other sensitive habitats to

the extent practicable." ER at 4.3-12; see also FPL Answer to Joint Pet. at 106, 108. Further,

the ER describes a land exchange proposal that would avoid and reduce potential wetlands

impacts by relocating an eight-mile segment of the corridor from within the Everglades National

Park to the periphery of the Park. See ER at 2.4-6; FPL Answer to Joint Pet. at 106-07. The

ER also describes the Everglades Mitigation Bank (EMB), which FPL can use as mitigation

credit for impacts to wetlands. The EMB "contains approximately 13,000 acres of relatively

undisturbed freshwater and estuarine wetlands west and south of the industrial wastewater

facility.... This land is owned and managed by FPL and it operates as a commercial mitigation

bank with wetland habitat credits that can be purchased to offset regional wetland impacts." ER

at 2.4-13.66

66 Regarding the mitigative benefits of the EMB, the ER also states: "The EMB contains

the following vegetative habitats: sawgrass marsh, wet prairie, hypersaline mangrove, tidal
mangrove, coastal band mangrove, and coastal ridge mangrove.... The EMB is home to 14
species of amphibians, 39 species of reptiles, 14 species of terrestrial mammals, and
approximately 150 species of birds." ER at 2.4-13; see also ER at 2.4-22.
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In short, Joint Petitioners err in claiming the ER provides only "cursory" (Joint Pet. at 43)

references to mitigation plans for construction of the transmission corridors and access roads.

Because Joint Petitioners fail to acknowledge the above mitigation plans, much less raise a

specific challenge to them, Contention NEPA 5, as grounded on its second argument, is

inadmissible for failing to demonstrate a genuine dispute with the ER on a material issue. See

10 C.F.R. § 2.309(f)(1)(vi).

6. Contention NEPA 6 Is Not Admissible Contention NEPA 6 asserts that FPL's

"ER fails to adequately address the cumulative impacts of constructing and operating Units 6

and 7 on salinity levels in groundwater, surface water, Biscayne Aquifer, and Biscayne Bay;

wetlands; and wildlife." Joint Pet. at 47. This contention repeats the same salinity concerns

raised in Contention NEPA 1, but it frames them in terms of attacking the ER's alleged failure to

address several impacts that, when coupled with the "existing plume of saltwater that is found

underneath the plant" (id.), may "have the cumulative effect of increasing salinities in the project

area." Id. at 48. Specifically, Joint Petitioners argue the ER's cumulative impacts analysis fails

to consider salinity increases due to: (1) salt drift from cooling tower operations (id.); (2) the

extraction of freshwater by radial collector wells from the Biscayne Aquifer and Biscayne Bay

(id.); (3) the consumption of municipal wastewater that may otherwise be used to supply

freshwater into Biscayne Bay (id.); (4) sea level rise and storm surge that may result in the

cooling canals becoming part of Biscayne Bay (id.); (5) the use of injection wells that may

increase salinities in the Floridan Aquifer (id.); and (6) the annual agricultural draw downs of the

groundwater in Southern Miami-Dade County. Id. at 49-50.

FPL and the NRC Staff argue that Contention NEPA 6 is not admissible. See

FPL Answer to Joint Pet. at 116-29; NRC Staff Answer to Joint Pet. at 81-96. We agree.
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To facilitate our analysis of the admissibility of Contention NEPA 6, we will examine each

of the six discrete arguments on which it is grounded. As shown below, none of the arguments

-- viewed individually or cumulatively -- explains how, much less provides sufficient information

to show that, Contention NEPA 6 raises a genuine dispute with any of the analyses and

conclusions in the ER, contrary to 10 C.F.R. § 2.309(f)(1)(vi). 67

First, Joint Petitioners provide no alleged facts or expert opinions for the proposition that

"drift from cooling tower operations" would have the potential to affect salinity levels in

surrounding waters. Joint Pet. at 48.68 The ER analyzes salt drift from the cooling system,

stating that the "AERMOD model was used to predict the amount of salt deposits from operation

of Units 6 [and] 7 cooling towers" and that, based on conservative deposition rates, "[s]ignificant

salt deposition is predicted at the makeup water reservoir (up to 900 kg/ha/mo)," but that

"[b]eyond the makeup water reservoir, the deposition rates are predicted to decrease rapidly."

ER at 5.3-8, 5.3-9. The ER states that "monthly salt deposition in the cooling canals of the

industrial wastewater facility ranges from 10 to 80 kg/ha/month. Salt deposition of 10 kg/ha/mo

would generally be confined to the plant property, with the exception of the adjacent

southeastern perimeter." ER at 5.3-9.

The ER evaluates the impacts of salt drift on wildlife at the wastewater facility, stating

that "[g]iven FPL's ongoing management activities that include providing freshwater habitats for

young crocodiles, salt deposits from operation of the Units 6 [and] 7 cooling towers into the

67 In this contention, Joint Petitioners once again assert (Joint Pet. at 47) the ER fails to

acknowledge a hypersaline plume beneath the Turkey Point site. As discussed supra Part
III.B.1 .e, this assertion is wrong.

68 Although Joint Petitioners attach several exhibits in support of Contention NEPA 6,

they cite none of them specifically in support of this argument. Nor do they dispute any portion
of the ER where the impacts of salt drift are discussed.



-64-

industrial wastewater facility would not impact the salinity sufficiently to impact existing crocodile

growth and/or survival rates," and that "[s]alt deposits would not impact canal salinities

sufficiently to eliminate or reduce fish populations, and, therefore would not impact waterbird use

of the industrial wastewater facility." ER at 5.3-9. The ER concludes that "impacts from salt drift

on local terrestrial ecosystems would be SMALL and would not warrant mitigation beyond the

crocodile management program identified above." Id. Regarding impacts on vegetation, the ER

concludes that "[c]onsidering the existing salt-tolerant vegetative community surrounding the

plant area, the potential impacts of salt drift to vegetation would be SMALL and not warrant

mitigation." Id.

Because Joint Petitioners fail to provide any information supporting their claim that salt

drift might affect the salinity of surrounding waters, and because they fail to specify the relevant

portions of the ER whose analyses they dispute, this aspect of their contention is not admissible

pursuant to 10 C.F.R. § 2.309(f)(1)(vi). See FPL Answer to Joint Pet. at 118-119; NRC Staff

Answer to Joint Pet. at 82-84.

Regarding the second argument underlying Contention NEPA 6, as discussed supra

Part III.B.1.a, Joint Petitioners provide no alleged facts or expert opinions in support of the

proposition that the salinity of surrounding waters could increase from the "use of radial wells

that could extract freshwater from the Biscayne Aquifer and Biscayne Bay" (Joint Pet. at 48)

and, accordingly, this aspect of their contention is not admissible pursuant to 10 C.F.R.

§ 2.309(f)(1)(v). Moreover, Joint Petitioners fail to address or to dispute the ER's conclusion

that the impact of radial collector wells will be minimal. Specifically, the ER states: (1) "the

impacts to aquatic life as a result of radial collector well operation would be SMALL and not

warrant mitigation" (ER at 5.3-3); (2) "[t]he operation of the radial collector wells and the

potential impacts on water bodies including Biscayne Bay and the cooling canals in the
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industrial wastewater facility have been evaluated through groundwater modeling" and "[b]ased

on the evaluation, impacts with respect to aquatic vegetation (eq., shoreline mangroves) would

be SMALL and not warrant mitigation" (id.); and (3) "impacts to important aquatic species from

operation of the radial collector wells would be SMALL and would not require mitigation." Id.

Joint Petitioners' failure to specify a deficiency in the ER's analyses and conclusions renders

this aspect of Contention NEPA 6 inadmissible pursuant to 10 C.F.R. § 2.309(f)(1 )(vi) for failing

to identify a genuine dispute with the ER's conclusions (ER Section 5.11) that the impacts to

water quality or aquatic resources, cumulative or otherwise, would be small. See FPL Answer

to Joint Pet. at 119; NRC Staff Answer to Joint Pet. at 84-85.

With regard to the third argument underlying Contention NEPA 6, Joint Petitioners fail to

provide alleged facts or expert opinions to support their claim that cumulative salinities,

including the "existing problems posed by the groundwater plume," could be affected by "the

reservation of municipal wastewater that may otherwise be used to supply freshwater into the

littoral zone of Biscayne Bay through the CERP BBCW project" (Joint Pet. at 48), thus rendering

this sub-contention inadmissible pursuant to 10 C.F.R. § 2.309(f)(1)(v). 69 Moreover, in

advancing this argument, Joint Petitioners fail to acknowledge those portions of the ER that

discuss CERP, including an analysis of cumulative impacts. See, e.q., ER at 5.11-5 (stating, in

its analysis of cumulative surface water impacts, the "CERPs would rehydrate wetlands that

provide water flow into Biscayne Bay, positively impacting Biscayne Bay"); ER at 5.11-6 (stating,

69 Joint Petitioners fail to explain how the CERP BBCW project could potentially be

affected by FPL's "reservation of municipal wastewater," other than to say the wastewater "may
otherwise be used to supply freshwater into ... Biscayne Bay" (Joint Pet. at 48), and they thus
fail to explain their assertion that the environmental impact of FPL's wastewater allotment could
or would be significant. This failure renders this aspect of Contention NEPA 6 inadmissible for
failing to demonstrate the issue is material to the granting of the COL. See 10 C.F.R.
§ 2.309(f)(1)(iv).
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in its analysis of cumulative groundwater impacts, that "other projects considered for cumulative

impacts, EMB and CERPs, would not withdraw groundwater and would not have groundwater

injection wells. The wetlands involved in these projects would likely positively impact

groundwater resources since they would promote recharge to groundwater rather than runoff');

id. ("Considering the... impacts to groundwater resources from the other projects considered

for cumulative impacts, the cumulative impact to groundwater resources would be SMALL."); id.

(stating, regarding water quality, that "non-Turkey Point projects considered for cumulative

impacts, CERPs and EMB, would not withdraw water from surface water or groundwater

sources. The CERPs would provide stormwater treatment to minimize negative impacts to

waters ultimately receiving the treated stormwater, such as the Biscayne Bay and underlying

groundwater. Therefore, adverse impacts to surface water or groundwater resources from

these projects are not expected."). Having failed to challenge the relevant analyses and

conclusions in the ER (see ER Section 5.11), the third aspect of Contention NEPA 6 fails to

identify a genuine dispute with the ER on a material issue of law or fact, rendering it

inadmissible pursuant to 10 C.F.R. § 2.309(f)(1)(vi). See FPL Answer to Joint Pet. at 126-27;

NRC Staff Answer to Joint Pet. at 86-88.

In the fourth argument underlying Contention NEPA 6, Joint Petitioners assert the

cooling canals used to cool the existing Units 1 through 4 could, as a result of saltwater intrusion

from "sea level rise and storm surge," become "essentially part of the Bay" due to the failure of

FPL to "elevate the entire project area." See Joint Pet. at 48. But Joint Petitioners do not

explain why FPL's discussion of the cooling canals is inadequate, rendering this aspect of their

contention inadmissible pursuant to 10 C.F.R. § 2.309(f)(1)(vi).

The ER discusses the cooling canals in the Section entitled "Hydrology" (ER Section

2.3.1) and the Section entitled "Cumulative Impacts Related to Station Operation" (ER Section



- 67 -

5.11).70 Significantly, with regard to cumulative impacts on surface water, the ER states the

"cooling canals of the industrial wastewater facility would be impacted by salt deposition from

operation of the Units 6 [and] 7 cooling towers .... However .... [w]ith continued

implementation of the management/conservation plan, the cumulative impact ... would be

SMALL." ER at 5.11-5. With regard to cumulative impacts on groundwater, the ER concludes

that "[clonsidering the impact from the radial collector wells and the impacts to groundwater

resources from the other projects considered for cumulative impacts, the cumulative impact to

groundwater resources would be SMALL." ER at 5.11-6. And with regard to cumulative

impacts on water quality, the ER concludes that "[c]onsidering that the existing units use of

groundwater does not overlap with the uses for operation of Units 6 [and] 7 ... and that the

non-Turkey Point projects would have positive impacts to water quality, cumulative impacts to

groundwater quality would not result." ER at 5.11-7.

Joint Petitioners do not cite any of these portions of the ER, nor do they dispute the

reasoning and conclusions with respect to the impacts relating to the cooling canals, thus

rendering Contention NEPA 6, to the extent it is grounded on the fourth argument, inadmissible

pursuant to 10 C.F.R. § 2.309(f)(1)(vi). Moreover, Joint Petitioners fail to explain how

construction and operation of Units 6 and 7 would affect, much less increase, salinity levels in

the cooling canals and, accordingly, their assertion that elevation of the "entire project area"

(Joint Pet. at 48) is a topic that should have been included in the ER in the event sea level rise

70 The feeder and return canals are described in the ER as "shallow, generally 1 to 3
feet deep, with the exception of the westernmost return canal ... , which extends to a depth of
-18 feet [National Geodetic Vertical Datum of 1929 (NGVD 29)] (-19.6 feet NAVD 88)." ER at
2.3-10. These canals have water levels that "rise and fall with the tide in Biscayne Bay," with
groundwater flow interacting with water in the unlined cooling canals. ER at 2.3-11. "The
cooling canals also experience losses as a result of evaporation and seepage. Makeup water
for the industrial wastewater facility comes from treated process wastewater, rainfall, stormwater
runoff, and groundwater infiltration." Id.
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or storm surge causes the cooling canals to become "essentially part of the Bay" (id.) is also

unsupported, contrary to 10 C.F.R. § 2.309(f)(1)(vi). See FPL Answer to Joint Pet. at 127; NRC

Staff Answer to Joint Pet. at 88-90.

In the fifth argument underlying Contention NEPA 6, Joint Petitioners allege the ER fails

adequately to consider the "use of injection wells that may result in increased salinities in the

Floridan Aquifer." Joint Pet. at 48. However, Joint Petitioners provide no alleged facts or expert

opinions in support of the notion that there is a relationship between the injection wells and

increased salinities in the Floridan Aquifer, contrary to 10 C.F.R. § 2.309(f)(1)(v). See NRC

Staff Answer to Joint Pet. at 90.

Finally, regarding the sixth argument underlying Contention NEPA 6, Joint Petitioners

assert the ER improperly fails to discuss the cumulative impact of the annual agricultural draw

downs of the groundwater in Southern Miami-Dade County on local salinity levels in the

Biscayne Aquifer and Biscayne Bay. See Joint Pet. at 49-50.71 But the flaw in this argument is

Joint Petitioners' failure to explain the connection between this alleged deficiency, the ER, and

the proposed action. The Commission has admonished that a contention must "identify the

disputed portion of the application, and provide 'supporting reasons' for the challenge to the

application. Similarly if a petitioner believes that an application fails to contain information on a

'relevant matter as required by law,' the contention must identify each failure and the supporting

71 Joint Petitioners state (Joint Pet. at 49) that water managers from the South Florida

Water Management District conduct annual agricultural draw downs in the autumn in Southern
Miami-Dade County to "manipulate groundwater storage ... to support agricultural interests."
The draw downs are based on "demands for lower groundwater stages at the end of the wet
season to support the production of row crops such as potatoes. Farmers assert that lower
groundwater levels are needed to assist farmers in reaching their farmlands by tractor to plant
potatoes and other deep-rooted crops[, which] need lower water levels to grow." Id. Joint
Petitioners claim an average of 21.4 billion gallons of freshwater from the Biscayne Aquifer are
released annually into Biscayne Bay to accomplish the draw down. See id.
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reasons for the petitioner's belief." USEC, Inc. (American Centrifuge Plant), CLI-06-10, 63 NRC

451, 456 (2006) (internal footnotes omitted). In the instant case, Joint Petitioners fail to explain

how the seasonal draw downs would exacerbate, or even interact with, impacts from

construction and operation of Units 6 and 7. Nor do Joint Petitioners explain how the seasonal

draw downs affect the ER's conclusions regarding the significance of the proposed action's

impact, or how that cumulative impact might be different from any potential significance

attributable to these draw downs that are entirely independent of the proposed action. Hence,

to the extent Contention NEPA 6 is grounded on the sixth argument, it is inadmissible pursuant

to 10 C.F.R. § 2.309(f)(1)(vi). See FPL Answer to Joint Pet. at 120-23; NRC Staff Answer to

Joint Pet. at 91-93.72

In short, none of the individual arguments underlying Contention NEPA 6 renders it

admissible. Nor do these arguments, when viewed jointly, warrant admitting Contention NEPA

6. Contention NEPA 6 is therefore not admissible.73

72 We note that the long history of environmental impacts caused by management of the

Everglades is discussed in the ER. See ER at 2.3-3 to 2.3-5. The ER also acknowledges that
local pumping lowers the groundwater levels, which, together with the high permeability of the
Biscayne aquifer, has led to saltwater intrusion that affects the entire coastal zone. See ER at
2.3-17. And FPL's Final Safety Analysis Report (FSAR) explicitly discusses local groundwater
pumping for agricultural purposes, observing that this takes place during the dry season, which
amplifies its effects. See FSAR at 2.4.12-11. Contrary to Joint Petitioners' assertion, these
discharges to surface water and groundwater are incorporated into the baseline for the ER's
cumulative impacts analysis (see ER at 5.11-1), which strengthens our conclusion that
Contention NEPA 6, as characterized by the sixth argument, is inadmissible for failing to
demonstrate a genuine dispute with the COLA regarding agricultural draw downs. We also
agree with FPL that Joint Petitioners raise for the first time and without justification in their Reply
new issues regarding the cumulative effects of draw downs, and we decline to consider those
untimely issues. See FPL Motion to Strike Portions of Joint Petitioners Reply at 9-10.

73 Joint Petitioners also assert that the potentially large increase in salinity levels around
the Turkey Point site could adversely impact the "native ecosystem and the wildlife" (Joint Pet.
at 51) and, accordingly, must be analyzed. Id. at 52. As discussed above, however, Joint
Petitioners fail to support their assertion in Contention NEPA 6 that construction and operation
of proposed Units 6 and 7 would result in a large increase in salinity levels around the Turkey
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7. Contention NEPA 7 Is Not Admissible Contention NEPA 7 alleges that the "ER

fails to address the direct, indirect, and cumulative impacts of sea level rise on the construction

and operation of Units 6 [and] 7 and the ancillary facilities." Joint Pet. at 52. In particular, Joint

Petitioners assert the "ER entirely fails to discuss and analyze the potential impacts of [a

predicted] 1.5 to 5 foot rise in sea level on Units 6 [and] 7." Id. Although Joint Petitioners

acknowledge (see id.) the power plant would be constructed at an elevation of 19.0 to 25.5 feet

NAVD 88 (which stands for North American Vertical Datum of 1988), they state that other

associated facilities, "including the containment building, auxiliary building, and turbine building

... will be located below plant grade," and that the ER fails to discuss the impacts of sea level

rise on these facilities, which Joint Petitioners claim "violates 10 C.F.R. § 51.45(b)." Id. at 53.

FPL and the NRC Staff argue that Contention NEPA 7 is not admissible. See FPL

Answer to Joint Pet. at 129-34; NRC Staff Answer to Joint Pet. at 97-102. We agree.

Joint Petitioners characterize Contention NEPA 7 as an environmental contention,

alleging the ER violates 10 C.F.R. § 51.45(b) because it fails to address the impact of sea level

rise on the construction and operation of Units 6 and 7 and the ancillary facilities. See Joint Pet.

at 53. It appears, however, that Joint Petitioners' concern underlying Contention NEPA 7 is the

operational safety of Units 6 and 7 in light of the possibility of sea level rise. In other words,

Contention NEPA 7 is concerned with the adequacy of the ER's safety analysis. The ER is not

Point site. The ER nevertheless provides an extensive discussion of the cumulative impacts of
construction and operation of the proposed Units on the ecosystem and wildlife. See ER at 5.3-
9, 5.11-5; FPL Answer to Joint Pet. at 123-26, 128; NRC Staff Answer to Joint Pet. at 94-95.

Nor is Contention NEPA 6 rendered admissible by Joint Petitioners' assertion that
"increased mining operations ... could also accelerate the mixing of surface water and salt-
intruded aquifers." See Joint Pet. at 50 (citing Joint Pet. Exh. 25, South Florida Water
Management District, Miami-Dade Canal Agricultural Drawdown Study (Feb. 12, 2008)). Joint
Petitioners fail to explain how this assertion supports a conclusion that FPL's ER incorrectly
omitted a cumulative impacts analysis.
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the vehicle for the NRC Staffs safety review, and Joint Petitioners fail to explain why section

51.45(b) - which is a NEPA-implementing regulation that requires an applicant to discuss the

impact of the proposed action "on the environment"(10 C.F.R. § 51.45(b)(1) (emphasis added))

-- requires the ER to discuss the impacts of sea level rise on the safe operation of the plant.

Accordingly, to the extent Contention NEPA 7 alleges an operational safety matter has not been

adequately analyzed in the ER, it fails to demonstrate the issue is material to the findings the

NRC Staff must make to support its environmental review, contrary to 10 C.F.R.

§ 2.309(f)(1)(iv). See FPL Answer to Joint Pet. at 131-32; NRC Staff Answer to Joint Pet. at

97.74

We note, moreover, that Joint Petitioners ignore the extensive safety analysis in FPL's

FSAR regarding protection against maximum flooding events. Guided by NRC Regulatory

Guide 1.59, FPL analyzed the Probable Maximum Storm Surge (PMSS) by, first, using the 10

percent exceedance high spring tide, 2.6 feet NAVD 88, as the antecedent water level. See

FSAR at 2.4.5-5.Ts FPL adjusted the antecedent water level to account for expected sea level

rise over the design life of the plant, taking the long-term trend in sea level rise in the Miami

area, 0.78 foot per century, and conservatively rounding that value up to 1 foot per century. See

74 To the extent Joint Petitioners meant to suggest that the environmental impacts of a
potential sea level rise would be impacted, or exacerbated, by construction and operation of
Units 6 and 7, they fail to provide supporting information, contrary to 10 C.F.R. § 2.309(f)(1 )(vi).
Joint Petitioners' reliance on the South Florida Water Management District (SFWMD) First
Completeness Review (see Joint Pet. at 53) is unavailing, because they fail to explain how the
comments posed by SFWMD with respect to its review of FPL's Site Certification Application
support a conclusion that construction of Units 6 and 7 would impact a potential sea level rise or
otherwise relate to information that would be required in FPL's ER. See FPL Answer to Joint
Pet. at 133; NRC Staff Answer to Joint Pet. at 100-01.

7 The 10 percent exceedance high spring tide is the high tide level that is equaled or
exceeded by 10 percent of the maximum monthly tides over a continuous 21-year period. See
FSAR at 2.4.5-5.
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FSAR at 2.4.5-5 to 2.4.5-6.76 FPL added this 1-foot sea level rise factor to the 2.6 feet NAVD 88

10 percent exceedance high spring tide, generating a 3.6 feet NAVD 88 sea level rise

antecedent water level, which FPL used as the initial water level condition in its model to

calculate the PMSS height of 21.1 feet NAVD 88. See FSAR at 2.4.5-6, 2.4.5-10. Combining

the PMSS with the 3.7 feet maximum wave run-up that would be caused by the maximum

hurricane wind speed, FPL concluded the maximum water level due to a probable maximum

hurricane, adjusted to account for sea level rise, would be 24.8 feet NAVD 88. See FSAR at

2.4.5-11 to 2.4.5-12. The power plant design for Units 6 and 7 incorporated this analysis,

providing that the elevations of floor entrances and openings for all safety-related structures are

26 feet NAVD 88. See FSAR at 2.4.10-1. Because FPL's FSAR provides an analysis

supporting the protection of its proposed facility from sea level rise, a NEPA analysis of the

effects of sea level rise on the facility cannot be material to the NRC Staffs environmental

licensing decision, rendering Contention NEPA 7 inadmissible pursuant to 10 C.F.R.

§ 2.309(f)(1)(iv). Additionally, because Joint Petitioners neither acknowledge nor challenge

FPL's sea level rise analysis, Contention NEPA 7 is also inadmissible pursuant to 10 C.F.R.

§ 2.309(f)(1)(vi) for failing to raise a genuine dispute of material fact. See FPL Answer to Joint

Pet. at 130-31; NRC Staff Answer to Joint Pet. at 99-1 00.78

76 FPL represents that it extrapolated data from the National Oceanic and Atmospheric

Administration (NOAA) to account for future sea level rise. See FPL Answer to Joint Pet. at 130
n.50.

77 FPL determined the PMSS using NOAA's SLOSH ("Sea, Lake, and Overland Surges
from Hurricanes") model, which is used to forecast hurricane storm surges. See FSAR at 2.4.5-
6.

78 It is, of course, well established that an ER need only discuss reasonably foreseeable

environmental impacts of a proposed action. See, e.c., Progress Energqy Florida, Inc. (Levy
County Nuclear Power Plant, Units 1 and 2), CLI-10-02, 71 NRC _, _ (slip op. at 24) (Jan. 7,
2010). Hence, Contention NEPA 7 might have been admissible if Joint Petitioners had provided
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8. Contention NEPA 8 Is Not Admissible Contention NEPA 8 alleges that FPL fails

to adequately address the need for power in its ER. In particular, the ER fails to consider the

drop in electricity demand in FPL's service area since 2008, and it relies on erroneous claims

that state and regional evaluations satisfy NUREG-1555." Joint Pet. at 53. In support of

Contention NEPA 8, Joint Petitioners advance two underlying contentions, which they label as

Contention NEPA 8.1 and Contention NEPA 8.2. We address these two contentions in turn,

concluding that neither is admissible and, accordingly, that Contention NEPA 8 is not

admissible.

Preliminarily, we provide the analytic framework for NEPA "need for power"

determinations. NEPA "itself does not mandate a cost-benefit analysis," but the statute "is

support for a conclusion that FPL's design basis elevation in the FSAR was flawed and that, as
a result, a maximum flooding event could inundate Units 6 and 7 and thereby cause an
environmental impact. Joint Petitioners fell far short of making such a showing. Further, we
agree with FPL that Joint Petitioners, for the first time in their Reply, raised new challenges to
the ER's cumulative impacts analysis of sea level rise, and we decline to consider those
arguments. See Joint Petitioners Reply at 84-85; FPL Motion to Strike Portions of Joint
Petitioners' Reply at 10-12.

We note that the NRC Staff, incident to its preparation of the Safety Evaluation Report,
has an obligation to ensure FPL's design basis for Units 6 and 7 will protect public health and
safety (see 10 C.F.R. § 52.97(a)(1)(v)), and the Staff accomplishes this objective by, inter alia,
verifying that the design basis will withstand maximum flooding events. See id. Part 50, app. A,
Section I, Criterion 2 ("Structures, systems, and components important to safety shall be
designed to withstand the effects of natural phenomena such as earthquakes, tornadoes,
hurricanes, floods, tsunami, and seiches without loss of capability to perform their safety
functions."). Moreover, FPL has a continuing obligation to ensure its design basis will withstand
such events. Cf. Supplemental Staff Guidance to NUREG 1555, "Environmental Standard
Review Plan," for Consideration of the Effects of Greenhouse Gases and of Climate Change at
11 (Apr. 8, 2010) ("If it becomes evident that long-term climate changes influence the most
severe of natural phenomena reported in the site vicinity, then a license holder may need to
take action to ensure the licensing basis is preserved."). Finally, to the extent future climate-
related evidence might indicate the design basis of a nuclear power plant will not withstand a
maximum flooding event, Commission regulations provide a remedial mechanism for members
of the public whereby "[a]ny person may file a request to institute a proceeding ... to modify,
suspend or revoke a license .... 10 C.F.R. § 2.206(a).



- 74 -

generally regarded as calling for some sort of a weighing of the environmental costs against the

economic, technical, or other public benefits of a proposal." Louisiana Energy Serv., L.P.

(Claiborne Enrichment Center), CLI-98-03, 47 NRC 77, 88 (1998) (citations omitted). "'Need for

power' is a shorthand expression for the 'benefit' side of the cost-benefit balance which NEPA

mandates for a proceeding considering the licensing of a nuclear power plant." Seabrook,

ALAB-422, 6 NRC at 90.

The Commission has explained that preparing a "need for power" discussion should not

be an onerous task:

[W]hile a discussion of need for power is required, the Commission is not looking
for burdensome attempts by the applicant to precisely identify future market
conditions and energy demand, or to develop detailed analyses of system
generating assets, costs of production, capital replacement ratios, and the like in
order to establish with certainty that the construction and operation of a nuclear
power plant is the most economical alternative for generation of power.

Nuclear Energy Institute; Denial of Petition for Rulemaking, 68 Fed. Reg. 55,905, 55,910 (Sept.

29, 2003); see also South Carolina Elec. & Gas Co. & South Carolina Pub. Serv. Auth. (Also

Referred to as Santee Cooper) (Virgil C. Summer Nuclear Station, Units 2 and 3), CLI-1 0-01, 71

NRC_, _ (slip op. at 21) (Jan. 7, 2010). Moreover, a state public service commission's

determination of need for power may be relied on by the NRC in its own analysis, as long as

that determination "is neither shown nor appears on its face to be seriously defective." Carolina

Power & Liqht Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, 3, and 4), ALAB-490, 8

NRC 234, 241 (1978). The NRC Staff has issued guidance for how it evaluates the adequacy of

a state determination of need for power; namely, the state's process must be "(1) systematic,

(2) comprehensive, (3) subject to confirmation, and (4) responsive to forecasting uncertainty."

U.S. Nuclear Regulatory Commission, Environmental Standard Review Plan, Standard Review

Plans for Environmental Reviews for Nuclear Power Plants, NUREG-1555 at 8.1-2 (Oct. 1999)

[hereinafter NUREG-1555].
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With this analytic framework in mind, we examine Contentions NEPA 8.1 and NEPA 8.2.

a. Contention NEPA 8.1 Is Not Admissible Contention NEPA 8.1 asserts

the "ER provides insufficient data and an outdated energy demand forecast that do not aid the

Commission in determining the need for power in FPL's service area." Joint Pet. at 54. Joint

Petitioners claim that electricity demand has "dramatically" dropped in South Florida due to the

ongoing recession. Id. Joint Petitioners observe that the ER estimated energy demand in 2009

to have a 121,852 GWh net energy load, but the actual energy demand that year was 111,304

GWh. See id. at 55 (citing ER at 8.2-11; Joint Pet., Exh. 29, FPL Ten Year Site Plan 2010-2019

at 44 (Apr. 2010)). Joint Petitioners fault the ER for "fail[ing] to identify any elements that have

contributed to diminished growth, such as population, number of households, per capita income,

trends in size of households, or per household energy use trends." Id. at 56. Joint Petitioners

also criticize FPL for having a weak Demand Side Management (DSM) program that allegedly is

inadequate under the Florida Public Service Commission's (PSC's) goals for investor-owned

utilities (such as FPL), and for "provid[ing] no discussion, let alone an adequate analysis, on the

new efficiency goals set by the [Florida] PSC." Id. at 57. Finally, Joint Petitioners claim the ER

improperly fails to account for proposed federal legislation passed by the U.S. House of

Representatives imposing stricter requirements on utilities to generate renewable energy or, in

the alternative, energy efficiency. See id.79

FPL and the NRC Staff argue that Contention NEPA 8.1 is not admissible. See FPL

Answer to Joint Pet. at 134-146; NRC Staff Answer to Joint Pet. at 104-113. We agree.

79 To the extent Joint Petitioners argue in Contention NEPA 8.1 that Florida's procedure
underlying its "need for power" determination is inherently inadequate (Joint Pet. at 57-58), we
address those arguments infra in our examination of Contention NEPA 8.2.
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The Florida PSC determined that "FPL has a need for 8,350 MW of additional capacity

beginning in the 2011 through 2020 period" and "a reliability need for either the 1,100 MW or

1,520 MW units (referring to the AP1000 or ESBWR designs respectively considered [by FPL])

in 2018 and 2020." ER at 8.1-4 to 8.1-5. Although Joint Petitioners argue this determination

fails to take into account recent drops in demand, they do not show these drops will remain in

effect when FPL's proposed reactors are expected to begin operation. Equally important, they

do not demonstrate a flaw in FPL's "need for power" predictions based on any alleged facts or

expert opinions. "[I]nherent in any forecast of future electric power demands is a substantial

margin of uncertainty." Niagara Mohawk Power Corp. (Nine Mile Point Nuclear Power Station,

Unit 2), ALAB-264, 1 NRC 347, 365 (1975). Contrary to Joint Petitioners' apparent

understanding, the fact that FPL's recent need for power prediction was about 10% high (see

Joint Pet. at 55-56) is not, standing alone, sufficient to render deficient the ER's need for power

discussion given (1) the margin of uncertainty inherent in these predictions, and (2) the latitude

afforded by the Commission to these kinds of discussions in the ER.80

80 We reject Joint Petitioners' .argument that FPL conceded a "lack of need for power" in

its cost recovery proceeding for Turkey Point Units 6 and 7 regarding the uncertainties of
completion of construction. See Joint Pet. at 58 (citing Joint Pet., Exh. 31, [FPL's] Petition for
Approval of Nuclear Power Plant Cost Recovery Amount for the Period January - December
2011 at 8 (May 3, 2010) [hereinafter Joint Pet., Exh. 31]). FPL simply advised it had pushed
back its expected date for commencement of construction (Joint Pet., Exh. 31 at 8); it did not
suggest that its need for power prediction was deficient or that it intends to abandon the project.
Cf. Nine Mile Point, ALAB-264, 1 NRC at 365-66 (holding an applicant's expected delay of
operations by at least two years is reasonably within the margin of uncertainty for predicting
need for power).

In Joint Petitioners' Reply, they argue that the delayed start-up date for FPL's new
reactors means FPL will be able -- without Units 6 and 7 -- to meet demand for power by energy
efficiency, renewable energy technologies, and construction of natural gas plants. See Joint
Petitioners Reply at 97-98 (citing Joint Pet., Exh. 30, Declaration of Dr. Mark A. Cooper, para. 7
(Aug. 17, 2010) & Attach. 1 at 38). We agree with FPL that this argument was not fairly
discernable in Joint Petitioners' Petition and that Joint Petitioners' Reply did not endeavor to
justify this belated argument under 10 C.F.R. § 2.309(c)(1). See Joint Petitioners Reply at 97-
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Significantly, Joint Petitioners overlook that the Florida PSC process explicitly

considered the effects of drop-offs in demand and substantial increases in DSM, concluding that

if these drop-offs significantly reduced FPL's load forecast, FPL would likely cancel "gas-fired

combined cycle plants that have not yet been certified" rather than cancel construction of new

nuclear plants. See ER at 8.1-4 to 8.1-5. Nor do Joint Petitioners address the Florida PSC

finding that Units 6 and 7 will be used to satisfy baseload demand -- i.e., demand for power that

is not directly dependent on the magnitude of the system's peak demand. See ER at 8.1-5.

Moreover, the Florida PSC considered a projected drop in peak summer demand of

approximately 1,900 MW by 2020 due to DSM and other conservation measures, but it still

found that this drop in peak power was not enough to "mitigate FPL's need for Turkey Point

[Units] 6 and 7." ER at 8.1-5 to 8.1-6. Joint Petitioners do not challenge these determinations

and thus raise no genuine dispute of material fact with the ER's "need for power" discussion

pursuant to 10 C.F.R. § 2.309(f)(1)(vi). Likewise, regarding the change in demand, Joint

Petitioners have not demonstrated under 10 C.F.R. § 2.309(f)(1 )(iv) that their contention is

material to the NRC's licensing decision in this proceeding, because they have not

demonstrated how any of their assertions would change the determination of whether there is,

on balance, a need for power. See FPL Answer to Joint Pet. at 140-41.

Finally, Joint Petitioners' claim that FPL ignores proposed federal legislation and energy

efficiency goals (see Joint Pet. at 57) is, at best, premature. The proposed legislation does not,

until enacted, impose any enforceable obligations on FPL to adopt renewable energy or energy

efficiency standards. This claim by Joint Petitioners is therefore inadmissible pursuant to 10

98. We therefore decline to consider this argument. See FPL Motion to Strike Portions of Joint
Petitioners' Reply at 13-14; cf. Pub. Serv. Co. of New Hampshire (Seabrook Station, Units 1 and
2), CLI-89-03, 29 NRC 234, 241 (1989) ("The Commission expects parties to bear their burden
and to clearly identify the matters on which they intend to rely with reference to a specific
point.").
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C.F.R. § 2.309(f)(1)(v), because it is speculative and not grounded on any alleged facts or

expert opinions.

We therefore conclude Contention NEPA 8.1 is not admissible.

b. Contention NEPA 8.2 Is Not Admissible Contention NEPA 8.2 attacks the

Florida PSC's "need for power" analysis, claiming that the "evaluations of the need for power fail

to satisfy the requirements for NUREG-1555's exclusion of NRC independent review because

they are not: (1) systematic, (2) comprehensive, (3) subject to confirmation, or (4) responsive to

forecasting uncertainty." Joint Pet. at 58.81 In particular, Joint Petitioners allege the PSC's

process is deficient because, inter alia, the PSC's "need for power" determination is "wholly in

the hands of the utility" and cannot be challenged (Joint Pet. at 59-60), the PSC has no authority

to rescind or change "need for power" determinations after review of a ten-year site plan, which

is a "document based on limited information and no stakeholder input through evidentiary

hearings" (id. at 59), and the PSC's determination regarding need for power is highly

speculative. Id. at 60-61.

FPL and the NRC Staff argue that Contention NEPA 8.2 is not admissible. See FPL

Answer to Joint Pet. at 146-57; NRC Staff Answer to Joint Pet. at 115-22. We agree.

Section 8.3 of the ER describes in detail the comprehensiveness and systemic nature of

Florida's regulatory process for analyzing the need for power. The process considers the need

for power in a state, its region, and the country as a whole. See ER Section 8.3.1. The need for

power must be reflected in an annually updated ten-year site plan submitted by the utility to the

Florida PSC, which evaluates the plan based on the need for electrical power, the plan's effect

81 Although NUREGs are not legally binding, they are guidance documents (Private Fuel

Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-01-22, 54 NRC 255, 264
(2001)), and an applicant's failure to comply with such documents can potentially give rise to an
admissible contention.
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on fuel diversity in Florida, environmental impact of the proposed site, possible alternatives to

the proposed plan, and consistency with the state comprehensive plan. See ER at 8.1-2.

Proposed units are also subjected to a specific determination of need that, in this case, entailed

the submission by FPL of a Need Study for Electrical Power and the testimony of 15 witnesses.

See ER at 8.1-3 to 8.1-4. Further, several parties intervened in the proceeding, including the

Florida Office of Public Counsel, which advocates on behalf of utility customers. See ER at 8.1-

1, 8.1-4. And a hearing was held to enable members of the public to provide testimony. See

ER at 8.1-4.82 Notably, the ER describes how the Florida process is responsive to forecasting

uncertainty, explaining that FPL "uses statistical modeling to quantify and qualify data inputs,

such as economic projections and population trends in terms of their impact on the future

demand for electricity." ER at 8.3-3. Ultimately, the Florida PSC reviewed and independently

analyzed the information and testimony provided by all the participants, and it issued an order

granting the determination of need. See ER at 8.1-4.83

Joint Petitioners' effort to raise an admissible challenge to the above process is

unavailing. As demonstrated by the discussion in the preceding paragraph, Joint Petitioners err

in suggesting (Joint Pet. at 59-61) that the Florida PSC "need for power" determination lacks

any supporting data, stakeholder input, or a public hearing. See FPL Answer to Joint Pet. at

82 FPL's "need for power" determination, as submitted to the Florida PSC Staff, is thus

arguably subject to confirmation, as it is reviewed by independent parties, including the Florida
Office of Public Counsel, stakeholders, and the Florida PSC itself. See ER at 8.1-4, 8.3-2.
Meanwhile, the determination of need plausibly yields "publicly reviewable data and forecasts,"
and FPL's forecasts can be compared to those of the Florida Reliability Coordinating Council
(FRCC) composite forecasts and to overall regional information. See ER at 8.3-2.

83 In the Florida PSC "need for power" determination process, the FRCC compiles data
from utilities' ten-year plans and annually produces a Load and Resource Plan, which
addresses, among other things, regional firm peak demand, available capacity, and reserve
margin. See ER at 8.1-7.
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149-53; NRC Staff Answer to Joint Pet. at 118-19. Nor do Joint Petitioners allege facts or

expert opinions to support their assertion that the Florida PSC determination is not entitled to

deference. They do not explain, for example, why the inability of the state process to rescind a

determination of need for power necessarily renders that determination deficient. Nor do they

explain why the fact that the PSC is the only process by which a need determination is made

renders that determination deficient. Likewise, given the degree of uncertainty in need for

power forecasting (Nine Mile Point, ALAB-264, 1 NRC at 365-66), Joint Petitioners do not

explain why the forecast made in this case - which is made more than ten years prior to

construction of the proposed Units -- is deficient. 4 Finally, although Florida's "need for power"

determination process might diverge from future DSM goals, Joint Petitioners have not shown

how this assertion, which is premised on speculation, renders the need for power determination

deficient.85

8 The Commission has long acknowledged the uncertainty inherent in long-range
demand forecasts:

[E]very prediction has associated uncertainty and.., long-range
forecasts of this type are especially uncertain in that they are affected by trends
in usage, increasing rates, demographic changes, industrial growth or decline,
the general state of the economy, etc. These factors exist even beyond the
uncertainty that inheres to demand forecasts: assumptions on continued use
from historical data, range of years considered, the area considered,
extrapolations from usage in residential, commercial, and industrial sectors, etc.

Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant, Units 1, 2, 3, and 4),

CLI-79-05, 9 NRC 607, 609-10 (1979).

85 In their Reply, Joint Petitioners attempt to fault the PSC process on the ground that

"FPL fought an increase in DSM because it would harm its resource need for nuclear plants."
Joint Petitioners Reply at 100 (citations omitted). FPL asks that this argument be struck as
untimely. See FPL Motion to Strike Portions of Joint Petitioners' Reply at 12-13. We dismiss
FPL's request as moot, because even assuming arquendo that Joint Petitioners' argument were
timely, our consideration of it would not alter our conclusion that Contention NEPA 8.2 is not
admissible. The fact that FPL disagrees with DSM increases does not, in our view, create a
genuine issue of material fact as to whether the PSC process itself is seriously defective.
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It is true, as Joint Petitioners state (see Joint Pet. at 59), that the Florida PSC is not able

to predict the future need for power with mathematical precision or certainty. But that is beside

the point. Pursuant to established precedent, the NRC Staff may rely on a state's "need for

power" analysis if the process (and, hence, the ultimate determination) "is neither shown nor

appears on its face to be seriously defective." Shearon Harris, ALAB-490, 8 NRC at 241. Here,

Joint Petitioners fail to allege facts or expert opinion showing that the "need for power" process

used by the Florida PSC is "seriously defective," contrary to 10 C.F.R. § 2.309(f)(1)(v), nor do

they raise a genuine dispute of material fact or law with regard to adequacy of the Florida PSC

process or FPL's application, contrary to 10 C.F.R. § 2.309(f)(1)(vi). See FPL Answer to Joint

Pet. at 146-57; NRC Staff Answer to Joint Pet. at 115-22.86

We therefore conclude Contention NEPA 8.2 is not admissible.

9. Contention NEPA 9 Is Not Admissible Contention NEPA 9 asserts that "FPL

failed to adequately address in its ER all reasonable [demand-side management (DSM)] and

renewable energy alternatives to the construction and operation of Units 6 [and] 7." Joint Pet. at

61. Joint Petitioners claim that, despite FPL's determination that DSM would not be a

replacement for the proposed reactors, "the ER must still consider how DSM could be used to

mitigate impacts of the proposed action." Id. at 62. Joint Petitioners assert the ER must include

more information regarding the energy savings achieved by FPL's DSM goals or explore how

the DSM plans could be improved. See id. Joint Petitioners rely on various studies for the

proposition that energy efficiency is indeed a viable alternative to FPL's proposed reactors,

arguing that energy efficiency could reduce energy consumption between 8 and 30 percent.

86 Restated, Joint Petitioners fail to carry their burden of providing sufficient information

to raise a genuine dispute of material law or fact as to whether the Florida PSC process for
determining need for power is (1) systematic, (2) comprehensive, (3) subject to confirmation,
and (4) responsive to forecasting uncertainty.
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See id. at 63 (citations omitted). Finally, like Contention NEPA 8.1, Contention NEPA 9 faults

FPL for ignoring proposed federal legislation and potential regulatory energy efficiency

requirements, which Joint Petitioners contend could push back the date when there is a need

for FPL's proposed reactors. See id. 63-65 (citations omitted).

FPL and the NRC Staff argue that Contention NEPA 9 is not admissible. See FPL

Answer to Joint Pet. at 158-65; NRC Staff Answer to Joint Pet. at 123-28. We agree.

FPL is a state-regulated utility, which places it "in a position to implement and promote

programs such as energy conservation, efficiency and load management such that the need for

additional generation capacity may be reduced." Summer, CLI-10-01, 71 NRC at (slip op. at

26); see ER at 8.1-1 ("FPL is a regulated Florida electric utility .... "). Therefore, "NEPA's 'rule

of reason' would not exclude consideration of demand-side management as part of an

alternatives analysis per se." Summer, CLI-10-01, 71 NRC at_ (slip op. at 26). Consistent

with the Commission's decision in Summer, FPL's ER purports to consider DSM as part of an

alternatives analysis.

In the ER, FPL considers DSM programs it already has implemented for both residential

and business applications. See ER at 9.2-5 to 9.2-6. FPL stresses, however, that

[w]hile demand side management programs will continue as an option to
eliminate the need for additional capacity for FPL, they will not be adequate to
eliminate the required increase baseload capacity. Therefore implementing
further demand side management programs is not considered a potentially
competitive option to the baseload generation capacity of the proposed project.

ER at 9.2-6.

FPL thus concludes that DSM programs are not a reasonable alternative for baseload

electrical power, and Joint Petitioners fail in Contention NEPA 9 to provide alleged facts or

expert opinions undermining that conclusion. Although Joint Petitioners correctly state an

applicant may not disregard an alternative merely because it does not offer a complete solution
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to the problem (Joint Pet. at 62), they ignore that an alternative that fails to meet the purpose of

the project does not need to be further examined in the ER. See Exelon Generation Co., LLC

(Early Site Permit for Clinton ESP Site), CLI-05-29, 62 NRC 801, 806-08 (2005). Because FPL

determined that DSM would not fulfill the needs of the proposed action, Contention NEPA 9 is

not admissible pursuant to 10 C.F.R. § 2.309(f)(1)(iv) for failing to show that the issue raised is

material to the findings the NRC must make, and pursuant to 10 C.F.R. § 2.309(f)(1)(vi) for

failing to show that a genuine dispute exists on a material issue of law or fact. Joint Petitioners

also fail to specify why FPL's current DSM program, as discussed in the ER, is deficient. They

thus fail to raise a genuine dispute with this aspect of FPL's analysis of DSM as an alternative

for providing baseload power.

Although Joint Petitioners assert that "FPL's references to its ten year site plan for past

DSM achievements do not relieve its duty... to fully analyze the DSM alternative" (Joint Pet. at

62), the ER, in fact, discusses DSM as an alternative for providing baseload power (ER at 9.2-5

to 9.2-6), describes specific measures in FPL's existing DSM program, and explicitly states the

energy savings already achieved by that program:

FPL's demand side management efforts through 2008 have resulted in a
cumulative summer peak reduction of approximately 4109 MW at the generator
and an estimated cumulative energy saving of approximately 46,646 gigawatt
hour at the generator. Accounting for reserve margin requirements, FPL's
demand side management efforts through 2008 have eliminated the need to
construct the approximate equivalent of 12 new 400 MW generating units ....

ER at 9.2-6. Further, contrary to Joint Petitioners' intimations (see Joint Pet. at 63), the ER

discusses the amount of energy savings it expects to be realized from 2007 to 2020 as a result

of DSM programs, with both summer and winter forecasts. See ER at tbl. 8.2-2.

In sum, many of the so-called deficiencies alleged in Contention NEPA 9 to exist in the

ER's discussion of FPL's DSM program do not, in fact, exist. Moreover, Contention NEPA 9

fails to specify how other efficiency programs actually controvert the ER's projections, or why
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implementation of such programs would represent a viable alternative to the proposed action of

producing additional baseload generation. We thus conclude that Joint Petitioners fail to raise a

genuine dispute of material fact or law with this portion of FPL's ER, contrary of 10 C.F.R.

§ 2.309(f)(1 )(vi).87

Regarding FPL's alleged failure to address proposed federal legislative and proposed

regulatory requirements, we reiterate our conclusion (supra Part IIl.B.8.a) that proposed

legislation does not, until enacted, impose enforceable obligations. The same applies to

regulations that have not been finalized and issued. Because the significance of proposed

legislation and regulations is a matter of conjecture, they and their possible impact need not be

addressed in the ER, because any effect they might have is not "reasonably foreseeable" until

they are either enacted or promulgated. Accordingly, to the extent Contention NEPA 9 relies on

proposed legislation and regulations, it is inadmissible pursuant to 10 C.F.R. § 2.309(f)(1)(iv),

because it is speculative and not grounded on any alleged facts or expert opinions.

Contention NEPA 9 is therefore not admissible.

Summary Of Rulings On Joint Petitioners' Intervention Petition: In fine, we conclude

Joint Petitioners have demonstrated standing (supra Part lIlA), and one of their contentions --

Contention NEPA 2.1, as revised (supra Part IIl.B.2.a) - is admissible.

87 Joint Petitioners assert for the first time in their Reply (see Joint Petitioners Reply at

104-06) that DSM, when combined with other sources of electricity, can displace the need for
baseload power. We decline to consider this assertion because it is late-filed without any
explanation under section 2.309(c)(1). See FPL Motion to Strike Portions of Joint Petitioners'
Reply at 12-13.
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IV. CASE ESTABLISHES STANDING, AND IT PROFFERS TWO CONTENTIONS,
CONTENTIONS 6 AND 7, THAT ARE ADMISSIBLE IN PART

A. CASE ESTABLISHES REPRESENTATIONAL STANDING

CASE -- a Florida non-profit corporation with about 125 members (CASE Rev. Pet. at 3)

-- seeks to establish representational standing. 88 To that end, CASE states it was created "to

oppose the licensure and construction of two Westinghouse AP1 000 nuclear reactors at Turkey

Point, Florida and to advocate for the safe and sustainable use of renewable energy, distributed

production of energy as well as energy conservation at the point of use and energy efficiency at

the point of production" (CASE Reply to FPL Answer at 2), thus satisfying the requirement that

the interests it seeks to protect in this proceeding are germane to its organizational purposes.

CASE also provides names of members who (1) establish standing to intervene in their own

right by showing they live within 50 miles of the Turkey Point site, thus satisfying the proximity

presumption rule, and (2) authorize CASE to represent their interests in this proceeding, thus

absolving them from participating as individuals. See CASE Rev. Pet. at 3.89 We conclude

CASE has demonstrated representational standing. Neither FPL nor the NRC Staff argues to

the contrary. See FPL Answer to CASE Rev. Pet.; NRC Staff Answer to CASE Rev. Pet. at 10-

11.

B. CASE PROFFERS TWO CONTENTIONS, CONTENTIONS 6 AND 7, THAT ARE
ADMISSIBLE IN PART

1. Contention 1 Is Not Admissible CASE proffers the following contention alleging

that FPL's COLA does not contain an adequate safety plan: "The emergency plan on file with

8 The legal standards governing representational standing are discussed supra Part

II.A.2.

89 Although CASE seeks to establish representational standing on behalf of twenty-five

of its members (CASE Rev. Pet. at 3), only seventeen members filed declarations containing
their addresses and attesting they live within 50 miles of the Turkey Point site. See NRC Staff
Answer to CASE Rev. Pet. at 10-11 & nn.4-5 (citing relevant declarations).
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Miami-Dade County does [not] adequately protect public health of people in the Turkey Point

Plume Exposure Zone following an accidental radiation release from FPL's nuclear reactor

facilities at Turkey Point." CASE Rev. Pet. at 11. This contention appears to be grounded on

the following four arguments (id. at 11-12): (1) FPL's evacuation plan will not be carried out in a

timely manner for all those who could be affected by a radiation release;

(2) FPL's plans for evacuation screening and shelter contain inadequate capacity for those living

in the evacuation zone; (3) potassium iodide (KI) cannot be delivered to all those affected in a

timely manner; and (4) because the design for Units 6 and 7 at Turkey Point increases the risk

of radiation release, the importance of evacuation and KI distribution is enhanced.

FPL and the NRC Staff argue that Contention 1 is not admissible. See FPL Answer to

CASE Rev. Pet. at 14-26; NRC Staff Answer to CASE Rev. Pet. at 14-22. We agree.

Before issuing a COL under Part 52, the NRC must conclude "there is reasonable

assurance that adequate protective measures can and will be taken in the event of a

radiological emergency." 10 C.F.R. § 50.47(a)(1)(ii). The NRC is to "base its finding on a

review of the Federal Emergency Management Agency (FEMA) findings," and "[i]n any NRC

licensing proceeding, a FEMA finding will constitute a rebuttable presumption on questions of

adequacy and implementation capability." Id. § 50.47(a)(2). In this case, FEMA sent a letter to

the NRC indicating that, based on its "thorough review," FPL's emergency evacuation "plans [for

Turkey Point Units 6 and 7] are adequate, and there is Reasonable Assurance that the plans

can be implemented with no corrections needed."90 As we now show, CASE's Contention 1, as

grounded on the four arguments advanced by CASE, does not raise a specific challenge to any

90 FPL Answer to CASE Rev. Pet., Exh. 2, Letter from Vanessa E. Quinn, Chief,
Radiological Emergency Preparedness Branch, FEMA, to Kevin Williams, Chief, Licensing and
Inspection Branch, Division of Preparedness and Response, Nuclear Security and Incident
Response, U.S. Nuclear Regulatory Commission (Dec. 23, 2009).
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any particular portion of FPL's COLA, thus failing to rebut FEMA's finding or the information

underlying that finding, and thereby rendering Contention 1 inadmissible pursuant to 10 C.F.R.

§ 2.309(f)(1)(vi) for failing to raise a genuine dispute of material fact with FPL's COLA. 91

With respect to the first argument underlying Contention 1 - which asserts that FPL's

evacuation plan will not be carried out in a timely manner -- CASE provides only general

statements regarding, inter alia, evacuation routes, evacuation times, radiation plume dispersal

due to wind, and the possible effects of parents driving into the evacuation zone to pick up their

children. See CASE Rev. Pet. at 13. CASE fails, however, to explain how these statements

controvert the emergency plan in FPL's COLA, nor does CASE otherwise raise a genuine

dispute of material fact with the plan regarding evacuation, which is fatal to the admissibility of

CASE's contention pursuant to section 2.309(f)(1)(vi). See FPL Answer to CASE Rev. Pet. at

18-20; NRC Staff Answer to CASE Rev. Pet. at 16.

91 CASE's attempt to challenge FPL's current emergency plan "on file with Miami-Dade

County" (CASE Rev. Pet. at 11, 14) fails to raise a genuine dispute of material fact under
section 2.309(f)(1)(vi) with FPL's COLA, because there is no indication the extant plan on file
with Miami-Dade County is encompassed in FPL's COLA.

In the context of raising general issues with FPL's current emergency plan, CASE
quotes a September 2008 letter purporting to be from the Commander of the Seventh Coast
Guard District to FPL explaining why the "Coast Guard is unable to act as the primary responder
for nuclear power plant disasters." CASE Rev. Pet. at 15. CASE fails, however, to connect the
relevance of this letter to any specific complaint CASE has with FPL's proposed emergency
plan. The letter thus fails to provide supporting facts adequate to demonstrate a genuine issue
of material fact regarding a particularized provision of the emergency plan. As the Commission
stated in USEC, CLI-06-10, 63 NRC at 457:

It is simply insufficient ... for a petitioner to point to an Internet Web site or
article and expect the Board on its own to discern what particular issue a
petitioner is raising, including what section of the application, if any, is being
challenged as deficient and why. A contention must make clear why cited
references provide a basis for a contention.



- 88 -

Contention l's admissibility fares no better under CASE's second argument, which

alleges that FPL's plans for evacuation screening and sheltering contain inadequate capacity for

those living in the evacuation zone. Focusing on a single shelter, the Tamiami Park Emergency

Reception Center, CASE asserts this facility has a "host capacity for 1000 evacuees and a

reported usage capacity of 2450," and CASE then concludes that FPL's "plans to evacuate

people in the radiation plume could not accommodate 98% of residents in the 10-mile EPZ."

CASE Rev. Pet. at 13-14. But contrary to section 2.309(f)(1)(vi), CASE fails to demonstrate a

genuine dispute with FPL's emergency plan on a material issue of fact, because it fails to

explain why it focuses on the Tamiami Park facility to the exclusion of over 50 other shelters in

Miami-Dade County, and it also fails to explain why its singular concern with the Tamiami Park

facility counters any assumption, analysis, or conclusion in the COLA. See FPL Answer to

CASE Rev. Pet. at 21-22; NRC Staff Answer to CASE Rev. Pet. at 17-18.

Contention 1 is likewise inadmissible under CASE's third argument, which alleges that KI

cannot be delivered in a timely manner to all those affected by an emergency radiation release.

This aspect of Contention 1 is inadmissible pursuant to section 2.309(f)(1 )(vi) for failing to

establish a genuine dispute of material law or fact, because it (1) fails to explain why evacuation

times "would be too great to prevent initial exposure to inhaled radioiodines" (CASE Rev. Pet. at

14), and (2) fails to reference the COLA to identify a faulty analysis or conclusion. See FPL

Answer to CASE Rev. Pet. at 22-23; NRC Staff Answer to CASE Rev. Pet. at 18-19.

Finally, CASE asserts that FPL's emergency plan is inadequate because the AP1000

design for the proposed Turkey Point Units increases the risk of radiation release. See CASE

Rev. Pet. at 14. Even assuming the correctness of CASE's premise regarding the increased

risk of radiation release, CASE fails to explain why that fact undermines any assumption,

analysis, or conclusion in the emergency plan. Nor does CASE reference any portion of FPL's
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COLA with which it disagrees. Although it asserts that the "needs for more effective plans for

evacuation and KI distribution are more compelling for [Turkey Point Units] 6 & 7 than for [older]

reactors" (id.), CASE fails to explain how the alleged design issue would alter any emergency

planning provisions for the proposed units, or in what way the emergency plan is deficient, thus

rendering Contention 1 inadmissible pursuant to section 2.309(f)(1)(vi). See FPL Answer to

CASE Rev. Pet. at 24-25; NRC Staff Answer to CASE Rev. Pet. at 19-21.92

For the foregoing reasons, we conclude Contention 1 is not admissible.9 3

2. Contention 2 Is Not Admissible Contention 2 raises the following challenge to

FPL's evacuation plan:

The evacuation plan does not meet the criteria of protect(ing) the health and
safety of the public prescribed by the Atomic Energy Act of 1954, and as
exemplified by 10 C.F.R. § 50.47. In addition, the increase in population, and
findings of studies of actual population and institutional response to actual
emergencies are not adequately reflected in the FPL emergency response plan.
The plan, particularly with respect to evacuation/population response is therefore
incomplete and also does not follow NUREG 0654 guidelines.

CASE Rev. Pet. at 16. CASE thus uses Contention 2 as a vehicle to continue its assault on

FPL's evacuation plan, advancing the following three arguments: (1) the plan "does not reflect

92 To the extent CASE intends Contention 1 to encompass a challenge to the adequacy

of the AP1000 design, it is outside the scope of this proceeding and thus inadmissible pursuant
to 10 C.F.R. § 2.309(f)(1)(iii). See NRC Staff Answer to CASE Rev. Pet. at 20-21 n.15.

93 As indicated supra note 10, FPL filed a motion to strike portions of CASE's Reply. As
relevant to Contention 1, FPL argues that CASE's Reply exceeds the scope of Contention 1 as
framed in CASE's Revised Petition, which focuses solely on an "emergency plan on file with
Miami-Dade County," whereas the Reply raises challenges to, inter alia, FPL's evacuation time
estimates (ETEs). See CASE Reply to FPL Answer at 7-11; FPL Motion to Strike Portions of
CASE Reply at 10-11. We agree. Governing case law requires a petitioner's reply to "be
Inarrowly focused on the legal or logical arguments presented in the [applicant] or NRC staff
answer."' Louisiana Energqy Serv., L.P. (National Enrichment Facility), CLI-04-25, 60 NRC 223,
225 (2004) (citations omitted). To the extent CASE's Reply raises disputes with FPL's ETEs, it
exceeds -- without justification -- the scope of the original contention. Accordingly, in our
consideration of Contention 1, we do not consider the challenges to FPL's ETEs raised for the
first time in CASE's Reply.
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the LARGE expansion in permanent population that has occurred between 1970 and now" (id.)

(emphasis in original); (2) the plan improperly accepts sheltering over evacuation as an option in

an emergency, thus rendering the plan inadequate under NUREG-0654 (id. at 16, 19); and

(3) the plan disregards the results of studies dealing with responses to actual emergencies (id.

at 22-25).94

FPL and the NRC Staff argue that Contention 2 is not admissible. See FPL Answer to

CASE Rev. Pet. at 27-32; NRC Staff Answer to CASE Rev. Pet. at 25-33. We agree.

Regarding the first argument, CASE is simply wrong in asserting the "plan does not

reflect the LARGE expansion in permanent population that has occurred between 1970 and

now." CASE Rev. Pet. at 16 (emphasis in original). In fact, the COLA provides population

estimates as of 2009. Specifically, FPL's emergency plan states that the "Permanent Resident

Population Basis" was based on the "2000 Census, extrapolated to 2009." See Emergency

Plan, Part 5, Supplement 1, Turkey Point Nuclear Power Plant Development of Evacuation Time

Estimates, Rev. 0 (Mar. 2009), tbl. 1-1, at 1-9 [hereinafter Evacuation Time Estimates]. Thus, to

the extent the first argument of Contention 2 is premised on the incorrect notion that FPL's

emergency plan ignored the present population, it may be summarily rejected. To the extent

CASE is asserting that FPL's proposed evacuation plan is deficient because it contains only

"minor" modifications from its existing plan despite the significant expansion of population near

Turkey Point (CASE Rev. Pet. at 18), CASE fails to identify the "minor" modifications it finds

objectionable, much less explain why they are deficient. We therefore conclude this aspect of

94 To the extent Contention 2 repeats generalized challenges that were included in
Contention 1, we reject them for the reasons discussed infra Part IV.B.1. See CASE Rev. Pet.
at 16 (broadly alleging, without referencing a disputed portion of the evacuation plan, that
evacuation times are too long to protect public health and safety); id. (challenging FPL's alleged
"use of the existing ... evacuation plan" rather than referencing FPL's proposed evacuation
plan).
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Contention 2 is inadmissible for failing to show a genuine dispute of fact on a material issue that

includes references to specific portions of the application in dispute, contrary to 10 C.F.R.

§ 2.309(f)(1 )(vi). 95

CASE also objects to FPL's evacuation plan on the ground that "NUREG-0654

advocates evacuation over sheltering yet the FPL COL[A] indicates that sheltering is an

acceptable alternative for some part of the population." See CASE Rev. Pet. at 16. This

objection is insubstantial. NUREG-0654, which discusses evacuation or sheltering in the

context of a general emergency, states in relevant part:

The general emergency class involves actual or imminent substantial core
degradation or melting with the potential for loss of containment. The preferred
initial protective action for this class is to evacuate immediately about 2 miles in
all directions from the plant and about 5 miles downwind, unless other conditions
make evacuation dangerous.

Criteria for Preparation and Evaluation of Radiological Emergency Response Plans and

Preparedness in Support of Nuclear Power Plants, NUREG-0654, Rev. 1, Supplement 3 app. 2

at 1-3 (July 1996).

Contrary to CASE's assertion (CASE Rev. Pet. at 16), FPL's emergency plan embodies

this NUREG guidance, stating that "[a]t a General Emergency classification, Turkey Point will

provide the state and counties with [Protective Action Recommendations (PARs)] for the public.

For incidents involving actual, potential, or imminent releases of radioactive material to the

atmosphere, EPA 400-R-92-001 and NUREG-0654, Supplement 3, are used as the basis for

the general PARs." Turkey Point Plant COL Application, Part 5, Radiological Emergency Plan,

95 CASE incorrectly asserts (CASE Rev. Pet. at 17) that the census figures cited in
FPL's COLA "do not include seasonal visitors, migrant workers, or people attending sports
events and visiting parks and tourist attractions." FPL's Evacuation Time Estimate study
specifically includes a section on "transient populations." See Evacuation Time Estimates at 3-3
to 3-10. CASE's erroneous assertion does not raise a genuine dispute of material fact under
section 2.309(f)(1 )(vi).
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Rev. 0 at J-7 [hereinafter Emergency Plan]. The emergency plan also provides a flow chart

indicating that, in the event of a general emergency where there is actual or projected severe

core damage or loss of physical control of the plant, evacuation will commence at 0-2 miles in

all directions from the plant, and 2-5 miles downwind; beyond those distances, sheltering is

recommended. Id. at J-10. Because CASE fails to explain why FPL's plan contravenes

NUREG-0654 or is otherwise deficient, Contention 2, as supported by its second argument, is

inadmissible for failing to raise a genuine issue of material fact, contrary to 10 C.F.R.

§ 2.309(f)(1 )(vi).96

Finally, the third argument on which CASE attempts to ground Contention 2 is that FPL's

evacuation plan is inadequate because it disregards the results of studies dealing with

responses to actual emergencies. See CASE Rev. Pet. at 22-25. CASE essentially argues that'

panic, fear, and self-interest will prevail during a reactor-related emergency, rendering an

orderly evacuation impossible. Id. at 22. But CASE provides no facts or expert opinions that

connect this argument to an alleged deficiency in FPL's emergency plan. Nor does CASE

explain how its arguments contradict a particular provision of that plan. To the extent it roots its

argument on quoted excerpts from a "study into the human response in the aftermath of [Three

Mile Island]" (id. at 23-25), CASE fails to explain why those excerpts give rise to a specific,

litigable disagreement with an assumption, analysis, or conclusion in FPL's emergency plan.

Rather, CASE's argument appears to amount to little more than a conclusory assertion that any

proposed evacuation plan formulated by FPL would, in light of human nature, be "impossible"

96 Governing regulations (10 C.F.R. § 50.47(b)(10)) require that sheltering be
considered in developing the recommended range of protective actions in the emergency plan.
FPL's COLA includes such a discussion (Emergency Plan, Section J), and CASE neither
addresses why that discussion is deficient, nor does it provide supporting facts or expert
opinions to raise a genuine dispute regarding the adequacy of that discussion.
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and "[un]realistic." See id. at 22, 25. Such a generalized contention is inadmissible for failing to

raise a genuine dispute of material fact with a particular portion of the COLA. See 10 C.F.R.

§ 2.309(f)(1)(vi).

For the foregoing reasons, we conclude Contention 2 is inadmissible. 97

3. Contention 3 Is Not Admissible CASE's third contention asserts that operation of

the proposed new units will, in violation of the AEA, impair public health and safety by annually

releasing aerosol into the atmosphere that contains 471.6 tons of particulates. See CASE Rev.

Pet. at 26-27. Specifically, the contention states (id. at 26):

The six cooling towers for the two proposed AP1 000 nuclear reactors at Turkey
Point will release tons of particulates annually from treated waste water or sea
water (plus added chemicals for functional purposes) into the atmosphere per
day threatening the health and safety of Turkey Point employees and the
surrounding population and visitors and could contaminate all land and water
surfaces in the area including 65,000 acres of agricultural land.

Although CASE concedes the aerosol from the proposed units "will meet state air quality

standards" and, indeed, "the particulate concentration will be... far below the State permitted

limit" (id. at 28), CASE nevertheless asserts the impact of this aerosol will "violate the criteria of

protect(ing) the health and safety of the public prescribed by the Atomic Energy Act of 1954."

Id. at 27.

FPL and the NRC Staff argue that Contention 3 is not admissible. See FPL Answer to

CASE Rev. Pet. at 33-42; NRC Staff Answer to CASE Rev. Pet. at 35-38. We agree.

97 FPL has moved to strike portions of CASE's Reply that allegedly exceed the original
scope of Contention 2 including, for example, allegations by CASE concerning "wind speed
impacts on the spread of the radioactive plume and evacuation effectiveness." FPL Motion to
Strike Portions of CASE Reply at 11. CASE responds that the mention in its Reply of wind
speed was utilized only to demonstrate its "initial statement that '[elven a moderate wind from
the south would overtake people fleeing the evacuation area."' CASE Answer to FPL Motion to
Strike Portions of CASE Reply at 5-6. CASE's allegation of wind speed appears in Contention
1. See CASE Rev. Pet. at 13. We decline to consider a second time CASE's reiteration of
points raised in Contention 1. FPL's motion to strike that portion of CASE's Reply is thus moot.
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The AEA provisions relied on by CASE regarding public health and safety (CASE Rev.

Pet. at 27), as well as the associated NRC regulation cited by CASE (id. at 28), relate to

radiological health and safety. See Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 249 (1984)

(the AEA is designed to "'regulate the radiological safety aspects involved... in the

construction and operation of a nuclear plant"'). However, the only portion of the COLA cited by

CASE in support of its contention is an excerpt from FPL's FSAR regarding water chemistry.

See CASE Rev. Pet. at 30-31. CASE neglects to discuss how any of the substances or

particulate releases described in the contention present genuine issues of radiological health

and safety or safe operation of the proposed Units, nor does CASE specify what statutory or

regulatory provision either prohibits FPL making such releases or requires FPL to discuss

further the release or the effects of such chemicals or particulates. CASE thus fails to explain

what law or regulation makes this contention material to the findings the NRC must make in its

safety review, rendering Contention 3 inadmissible pursuant to 10 C.F.R. § 2.309(f)(1)(iv). See

FPL Answer to CASE Rev. Pet. at 34-35; NRC Staff Answer to CASE Rev. Pet. at 35.

CASE nevertheless attempts to show that Contention 3 raises a material safety and

health issue by relying on a diagram from an August 2010 FPL presentation that, according to

CASE, shows wind conditions on many days would cause the aerosol particulates to be

dispersed principally "over the employees at Turkey Point and the 187,000 people within ten

miles of Turkey Point and over 65,000 acres in agriculture in south Miami-Dade County." CASE

Rev. Pet. at 27. But CASE provides no alleged facts or expert opinions to support a conclusion

that such dispersion would be inimical to public health and safety. Indeed, the admissibility of

Contention 3 appears to be fatally undermined by CASE's own factual assertions that the
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aerosol "will meet state air quality standards" and the "particulate concentration will be ... far

below the State permitted limit." See CASE Rev. Pet at 28.98

CASE's failure to provide supporting alleged facts or expert opinion renders Contention

3 inadmissible pursuant to 10 C.F.R. § 2.309(f)(1)(v), and also is fatal to CASE's ability to show

a genuine dispute of material fact, contrary to 10 C.F.R. § 2.309(f)(1 )(vi). See FPL Answer to

CASE Rev. Pet. at 38-42; NRC Staff Answer to CASE Rev. Pet. at 36.99

4. Contention 4 Is Not Admissible CASE characterizes Contention 4 as a

contention of omission (Tr. at 130), asserting the ER improperly "fails to completely address the

radiation exposure that would be caused by a radiological accident. Specifically, there is no

radiation dosage given for persons (a) fishing and/or (b) consuming marine-based food." CASE

Rev. Pet. at 32. In support of this contention, CASE states the ER shows that FPL uses the

MACCS2 computer code to evaluate radiation doses, and the MACCS2 code "only calculates

the dose from drinking the water. Surface water exposure pathways involving swimming,

fishing, boating, and performing activities near the shoreline are not modeled by MACCS2." Id.

at 33 (quoting ER at 7.2-5). CASE argues that FPL's "use of an inappropriate or inadequate

98 CASE fails to mention that the same presentation on which it relies also stated that

the "'aerosol drift outside FPL property is lower than natural background deposition that occurs
in south Florida."' See CASE Rev. Pet., Turkey Point Units 6 & 7 Nuclear Project, Presentation
by Steve Scroggs, FPL Senior Director, and Ken Kosky, Golder Associates at 8 (Aug. 13, 2010);
NRC Staff Answer to CASE Rev. Pet. at 36.

99 CASE's Reply references medical studies that show a higher incidence of cancer
near nuclear power plants and power lines, as well as unsupported claims that the MDWASD
will lack the requisite funds to construct a facility to provide cooling water for the new Units. See
CASE Reply to FPL Answer at 25-28. FPL has moved to strike these statements (and
supporting attachments) as untimely and beyond the scope of the arguments in CASE's
Revised Petition. See FPL Motion to Strike Portions of CASE Reply at 12. We need not grant
FPL's Motion, because even assuming ar-quendo that CASE's assertions were timely and within
the scope of their original argument, we are not persuaded the assertions provide the requisite
support for Contention 3 because they do not show any deficiencies in FPL's COLA.
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computer code to evaluate radiological hazards cannot be used as an excuse to avoid

calculating the dosage to large at-risk population[s] through one of the most likely and

concentrated exposure pathways." Id.

FPL and the NRC Staff argue that Contention 4 is not admissible. See FPL Answer to

CASE Rev. Pet. at 43-48; NRC Staff Answer to CASE Rev. Pet. at 39-41. We agree.

A contention of omission may be summarily rejected as inadmissible if (1) there is no

requirement to address the topic allegedly omitted from the application, or (2) the topic that

allegedly is omitted is, in fact, included in the application. See USEC, CLI-06-10, 63 NRC at

456. Here, contrary to CASE's assertion, the allegedly omitted discussion of radiological

exposure is, in fact, included in the COLA. As FPL correctly states (FPL Answer to CASE Rev.

Pet. at 44), the ER includes the radiation exposure attributable to fishing and other surface

water activities at page 7.2-5 via its reference to the dosage listed for recreation activities in the

GElS for License Renewals. Contention 4 is therefore inadmissible for failing to raise a genuine

dispute of material fact under 10 C.F.R. § 2.309(f)(1)(vi). See FPL Answer to CASE Rev. Pet.

at 47-48; NRC Staff Answer to CASE Rev. Pet. at 40.100

5. Contention 5 Is Not Admissible Contention 5 arises from concerns expressed by

Dr. Harold R. Wanless regarding the impact of sea level rise on the proposed Turkey Point

100 CASE's Reply raises a challenge to FPL's reliance on the NRC's GElS for License

Renewals. See CASE Reply to FPL Answer at 30-31. FPL has moved to strike this portion of
CASE's Reply on the ground that it raises -- without justification or explanation -- new
arguments that are beyond the scope of CASE's Revised Petition. See FPL Motion to Strike
Portions of CASE Reply at 12-13. We agree that CASE, having failed in its Revised Petition to
challenge FPL's reliance on the GELS, cannot raise that challenge for the first time in its Reply.
See Amerqen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-09-07, 69 NRC
235, 261 (2009) (citations omitted).
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Units.°10 Specifically, Contention 5 asserts the COLA is deficient because, in derogation of 10

C.F.R. § 52.79, it fails to consider "any scientifically valid projection for sea level rise through

this century and beyond." CASE Rev. Pet. at 33. Dr. Wanless cites predictions that sea levels

in South Florida will rise at least 1.5 feet in the next fifty years and at least 3-5 feet by the end of

century. Id. at 34. The sea level rise, asserts Dr. Wanless, will affect the proposed Turkey

Point Units in the following ways (jd at 35): (1) a diminished population in south Florida will

impact future power needs; (2) the proposed units will become increasingly isolated from the

mainland; (3) the safety of the proposed units will be threatened during major storms and

terrorist threats; (4) the ability of the cooling complex to function and to remain isolated from the

adjacent marine environment will be threatened; and (5) making structural adjustments in the

proposed facility to accommodate sea level rise will change the ability of the facility to contain

nuclear accidents. According to Contention 5, the alleged failure of FPL's COLA to focus on

these issues renders the Application deficient. Id. at 33-35.

FPL and the NRC Staff argue that Contention 5 is not admissible. See FPL Answer to

CASE Rev. Pet. at 48-59; NRC Staff Answer to CASE Rev. Pet. at 42-47. We agree. 10 2

101 Although Dr. Wanless asserts he is proffering Contention 5 on behalf of CASE

(CASE Rev. Pet. at 33), we assume -- consistent with CASE's standing argument -- that CASE
is the proponent of Contention 5 and that CASE is using Dr. Wanless's views in an effort to
provide supporting facts or expert opinion. Dr. Wanless states he is (1) a Professor and Chair
of the Department of Geological Sciences at the University of Miami, and (2) Chair of the
Science Committee of the Miami-Dade County Climate Change Advisory Task Force. See
CASE Rev. Pet. at 33, 36.

102 Relying on a 2009 circular from the U.S. Army Corps of Engineers (USACE) that

requires consideration of impacts due to sea level rise in all USACE projects, CASE argues that
"a major addition to a nuclear power plant facility" such as the proposed Turkey Point facility
must do the same. See CASE Rev. Pet. at 34. CASE's demand for compliance with USACE
requirements is not within the scope of this proceeding, because it is not the province of the
NRC (and thus this Board) to enforce another agency's regulations. See Hydro Res., Inc. (292
Coors Road, Suite 101, Albuquerque, NM 87120), CLI-98-16, 48 NRC 119, 120-22 & n.3
(1998).
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Although 10 C.F.R. § 52.79 does not expressly require the COLA to consider sea level

rise, we assume for present purposes that the issue of sea level rise is a matter that must be

considered in the COLA and, thus, is within the scope of this proceeding. See supra note 78.103

We conclude, however, that Contention 5 is inadmissible because its underlying factual

predicate is error. CASE asserts (CASE Rev. Pet. at 33) that FPL's COLA contains no sea level

rise analysis. Contrary to CASE's assertion, FPL's COLA does, in fact, take into account sea

level rise.

As FPL explains (FPL Answer to CASE Rev. Pet. at 53), "COL applicants must

demonstrate that [proposed] reactors would be protected against hurricanes, earthquakes,

tornadoes, extreme temperature, and other environmental conditions," and "these analyses

require the applicant to determine the design basis flood elevation." The COLA therefore

accounts for predicted sea level rise, and the "detailed consideration of sea level rise in the

plant design led directly to the plant's choice of elevation for its structures." Id. at 50. Section

2.4 of the FSAR addresses the "probable maximum flooding as a result of hurricanes, tsunamis,

seiches, and other flooding events." Id. at 53. As discussed supra Part III.B.7, FPL represents

that, consistent with NRC guidance documents, based on an initial sea level rise of 3.6 feet, it

103 FPL argues that Contention 5 should be rejected in its entirety because CASE fails to

point to the specific regulatory provision that requires the COLA to contain a sea level rise
analysis. See FPL Answer to CASE Rev. Pet. at 50-51. Because it is undisputed that the
COLA must include a sea water rise analysis, we decline to reject Contention 5 on the ground
urged by FPL.

As discussed infra, FPL's sea level rise analysis is located in the FSAR. FPL argues
that a NEPA-driven review of sea level rise impacts is unnecessary in light of (1) relevant NRC
guidance documents that address COLA contents, (2) the sea level rise analysis in the FSAR,
and (3) the NRC's ongoing oversight authority under the AEA. See FPL Answer to CASE Rev.
Pet. at 57-58. We need not, and do not, conclude that a NEPA-driven review of sea level rise is
never required for a COLA; rather, we conclude that, in the present circumstance, CASE has
not demonstrated that FPL's unchallenged sea level rise analysis in the FSAR must be
supplemented with an analysis in the ER. See supra note 78.
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determined a Probable Maximum Storm Surge (PMSS) still water level of 21.1 feet, which FPL

combined with a 3.7 feet maximum wave run-up, concluding that the maximum water level due

to a probable maximum hurricane, including coincidental wind-wave run-up, would be 24.8 feet

NAVD 88. See FSAR at 2.4.5-12. FPL designed the proposed plant area elevation based on

this analysis and, accordingly, the elevations of floor entrances and openings for all safety-

related facilities would be at 26 feet NAVD 88. See FSAR at 2.4.5-12, 2.4.10-1.1o4

Because Contention 5 erroneously asserts that FPL's COLA does not address sea level

rise, and because it fails directly to controvert FPL's sea level rise analysis, we conclude

Contention 5 is inadmissible for failing to raise a genuine dispute of material fact, contrary to 10

C.F.R. § 2.309(f)(1)(vi). See FPL Answer to CASE Rev. Pet. at 53-55; NRC Staff Answer to

CASE Rev. Pet. at 46-47. Moreover, even assuming the accuracy of Dr. Wanless's predictions

regarding sea level rise, CASE fails to articulate why such a rise would make a difference to any

specific aspect of FPL's evaluation of population trends, future power needs, nuclear safety,

nuclear cooling systems, and nuclear accidents. CASE thus fails to demonstrate why its broad

and unsupported assertions regarding the implications of sea level rise (CASE Rev. Pet. at 35)

would be material to the NRC's analysis of the COLA, contrary to 10 C.F.R. § 2.309(f)(1)(iv).

See FPL Answer to CASE Rev. Pet. at 51-52, 55, 58-59; NRC Staff Answer to CASE Rev. Pet.

at 43-46.

Contention 5 is therefore inadmissible. 10 5

104 As explained in the FSAR at 2.4.5-5 to 2.4.5-6, and as previously discussed supra

Part III.B.7, the initial starting point for the PMSS calculation was 3.6 feet, which was
determined by using the 10 percent exceedance high spring tide (2.6 feet NAVD 88), to which
FPL states it added a conservative value (1 foot) for sea level rise over the design life of the
plant.

105 In its Reply Brief, CASE attacks for the first time FPL's sea level rise analysis and its

decision to raise the elevation of the proposed facility to protect against flooding, arguing that
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6. Contention 6 Is Admissible In Part Contention 6 alleges (CASE Rev. Pet. at 39):

The [COLA] is inadequate because the Environmental Report (Chapter 3 section
3.5.3) assumes that the classes B and C so-called "low-level" radioactive waste
(LLRW) generated by proposed Turkey Point Units 1 and 2 [sic] will be promptly
(e.q., in approximately two years) shipped offsite and fails to address the
environmental impacts in the event that PEF [sic]10 6 will need to manage such
LL[R]W on the Turkey Point site for a more extended period of time. In addition it
is assumed that extended storage and forms of so-called "low-level" waste
management on the site that might be triggered by or associated with extended
storage, such as processing, treatment or possible burial or incineration will have
no environmental impact -- and FPL omits any reference to these in Chapter 5 of
the ER, Environmental Impacts.

As CASE explains (id. at 38), at the root of Contention 6 is the fact that "Florida is in the

Southeast Compact which does not have a disposal site to which it can send Class B and C, or

Greater than C [LLRW]." Accordingly, it may reasonably be concluded that FPL will be required

to provide long-term onsite storage for the LLRW it generates at proposed Units 6 and 7.

Contention 6 thus challenges, on several grounds, the adequacy of the ER's

consideration of the impact of long-term onsite storage of LLRW at the proposed facility. CASE

relies on the declaration of Diane D'Arrigo, who claims to be "an expert on the policy aspects

and general technical characteristics of so-called [LLRW]" (CASE Rev. Pet., Declaration of

Diane D'Arrigo in Support of [CASE] at para. 2 (Aug. 17, 2010) [hereinafter D'Arrigo Decl.]), and

who advances the following three arguments in support of Contention 6. First, CASE attacks

FPL's failure to consider the potential consequences of projected sea level rise, storm surge,

FPL's elevation of the proposed facility would not make the project any more viable. See CASE
Reply to FPL Answer at 32. But NRC regulations "do not allow ... using reply briefs to provide,
for the first time, the necessary threshold support for contentions." Louisiana Enerqy Serv., L.P.
(National Enrichment Facility), CLI-04-35, 60 NRC 619, 623 (2004). We agree with FPL (FPL
Motion to Strike Portions of CASE Reply at 13) that the new arguments in CASE's Reply exceed
the scope of Contention 5 as it was originally proffered, and we decline to consider them.

106 We assume that CASE, in Contention 6, meant to refer to Turkey Point Units 6 and 7

rather than to Units 1 and 2, and meant to refer to FPL rather than to PEF, which is likely an
abbreviation for Progress Energy Florida, Inc.
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and site inundations that could result in the dispersal of LLRW off the Turkey Point site in

violation of "52.79(iii)" (see CASE Rev. Pet. at 40-41), especially if the LLRW were stored

outdoors on a concrete pad. Id. Second, CASE attacks FPL's failure to consider "processes

that FPL may use to concentrate or otherwise alter this waste stream. Of particular concern is

any plan to bury onsite or incinerate this material." Id. at 39. Third, CASE alleges the ER is

deficient because it fails to consider "[slynergistic health and physical chemical impacts"

(D'Arrigo Decl. at para. 32), the "special location of the site on water" (id. at para. 34), or the

existence of another reactor in the same watershed. Id.

FPL argues that Contention 6 is inadmissible. See FPL Answer to CASE Rev. Pet. at

60-65. The NRC Staff, however, views Contention 6 as being admissible in part. See NRC

Staff Answer to CASE Rev. Pet. at 49-57. We agree with the NRC Staff that Contention 6 is

admissible in part.

Before embarking on our analysis of Contention 6, we note that the Commission and

several licensing boards have authorized the admission of contentions challenging the ability of

COL applicants to handle onsite storage of Classes B and C LLRW, as well as the attendant

potential environmental impacts of such storage in the wake of the closure of the Barnwell

facility in South Carolina to states outside of the Atlantic Compact (which is comprised of New

Jersey, Connecticut, and South Carolina). See, e.a., Levy County, CLI-10-02, 71 NRC at_

(slip op. at 24-25); Calvert Cliffs 3 Nuclear Proiect, LLC, & Unistar Nuclear Operatinq Serv., LLC

(Calvert Cliffs Nuclear Power Plant, Unit 3), LBP-09-04, 69 NRC 170, 219-20, 224, aff'd, CLI-09-

20, 70 NRC 911, 921-24 (2009). In Levy County, a proceeding that involved a COL application

referencing the same AP1000 design referenced in FPL's COLA, the Commission affirmed the

admission of a contention similar to CASE's Contention 6 involving the environmental

consequences of long-term onsite storage of LLRW. Notably, the Commission in Levy County
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stated that, "[a]bsent a licensed LLRW disposal facility that will accept waste from the Levy

County facility, it is reasonably foreseeable that LLRW generated by normal operations will be

stored at the site for a longer term than is currently envisioned in [the applicant's] COL

application." Levy County, CLI-10-02, 71 NRC at_- (slip op. at 24).

Against this background, we now identify those aspects of Contention 6 that are not

admissible, and we then specify the aspect of Contention 6 that is admissible. First, regarding

Contention 6's concern with FPL's failure to consider the impact of projected sea level rise,

storm surge, and site inundations that could result in the dispersal of LLRW off the Turkey Point

site (CASE Rev. Pet. at 40-41), we conclude CASE fails to explain why such a scenario is

plausible, much less reasonably foreseeable. See Private Fuel Storage, L.L.C. (Independent

Spent Fuel Storage Installation), CLI-02-25, 56 NRC 340, 348-49 (2002) (ER need only

consider environmental impacts that are "reasonably foreseeable"); see also FPL Answer to

CASE Rev. Pet. at 63-64; NRC Staff Answer to CASE Rev. Pet. at 54-56.107 Moreover, CASE's

concern appears to be premised on the notion that FPL plans to store LLRW outdoors on a

concrete pad (CASE Rev. Pet. at 40), but CASE concedes (id.) it found nothing in FPL's COLA

indicating a plan to store LLRW on a concrete pad. This aspect of the contention thus appears

§ 2.309(f)(1)(v) for failing to provide supporting facts or expert opinion, and for failing to raise a

genuine dispute of material fact or law with FPL's COLA pursuant to 10 C.F.R.

§ 2.309(f)(1 )(vi). 10 8

107 Ms. D'Arrigo's generalized references to "environmental, security and safety related

problems" (D'Arrigo Decl. at para. 29) are too vague to understand exactly which problems
CASE would like FPL to address and why those problems raise a genuine dispute of material
fact pursuant to 10 C.F.R. § 2.309(f)(1)(vi) with FPL's COLA.

108 CASE's assertion (CASE Rev. Pet. at 40) that FPL's COLA violates section

"52.79(iii)" insofar as the ER fails to analyze the environmental impact of the dispersal of LLRW
caused by storm surges is puzzling, because Commission regulations do not include a section
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Second, regarding Contention 6's concern with FPL's failure to consider the impacts

from processes to concentrate or otherwise alter its LLRW stream, including onsite burial or

incineration of LLRW (CASE Rev. Pet. at 39-40), CASE fails to identify any portion of FPL's

COLA that suggests FPL intends to use these techniques, nor does CASE allege any facts or

expert opinions that would lead us to conclude FPL intends to use them. This aspect of

Contention 6 is therefore inadmissible for failure to provide alleged facts or expert opinions

under 10 C.F.R. § 2.309(f)(1)(v) and for failure to raise a genuine dispute of material fact or law

with FPL's COLA under 10 C.F.R. § 2.309(f)(1)(vi). See FPL Answer to CASE Rev. Pet. at 64-

65; NRC Staff Answer to Rev. Pet. at 51-52.

The third argument underlying Contention 6 consists of several asserted deficiencies

advanced by Ms. D'Arrigo, who claims the ER improperly fails adequately to consider long-term

onsite storage of LLRW vis a vis "[s]ynergistic health and physical chemical impacts" (D'Arrigo

Decl. at para. 32), the "special location of the [proposed Turkey Point] site on water' (id. at para.

34), or the existence of another reactor in the same watershed. Id. But none of these claims is

adequately supported, nor does CASE explain how any of the omitted analyses would

controvert any analysis or conclusion in the ER. Specifically, CASE fails to specify the types of

"synergistic health and physical chemical impacts" that could be expected to occur from the

storage of LLRW, or how such unspecified impacts from the storage of LLRW might have

environmental significance, or why those impacts would be material to the decision on the

instant Application. CASE likewise fails to explain why management of LLRW is impacted either

52.79(iii). To the extent CASE intended to cite 10 C.F.R. § 52.79(a)(3), such a cite would not
salvage this aspect of Contention 6. Section 52.79(a)(3) is a safety regulation that is inapposite
to FPL's fulfillment of its NEPA responsibilities and, thus, is irrelevant to Contention 6. We note,
however, that CASE's Contention 7 advances a safety-related challenge to FPL's long-term
storage of LLRW, and as discussed infra Part IV.B.7, we conclude Contention 7 is admissible in
part.
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by the fact that the proposed site is on water or the fact that another reactor is in the same

watershed. Nor does CASE explain why these facts should affect the level of detail included in

the ER.

In short, Ms. D'Arrigo's claims that the ER is deficient on these matters may fairly be

characterized as conclusory assertions. As the Commission has ruled, a conclusory assertion,

even if made by an expert, "'is inadequate because it deprives the board of the ability to make

the necessary, reflective assessment of the opinion."' USEC, CLI-06-10, 63 NRC at 472. This

aspect of Contention 6 is therefore inadmissible for failing to provide supporting information

sufficient to establish a genuine dispute of material fact, contrary to 10 C.F.R.

§ 2.309(f)(1)(vi).109

After carving out the above inadmissible portions of Contention 6, we are left with the

following revised Contention 6:

Because there currently is no access to an offsite LLRW disposal facility for
proposed Units 6 and 7, and because it is reasonably foreseeable that LLRW
generated by normal operations will need to be stored at the proposed site for
longer than the two-year period contemplated in FPL's ER, the analysis in the ER
is inadequate because it fails to address environmental impacts in the event the
applicant will need to manage Class B and Class C LLRW on the Turkey Point
site for a more extended period of time.

As explained below, we believe Contention 6, as revised above, is admissible pursuant to 10

C.F.R. § 2.309(f)(1).

109 Because Greater-Than-Class-C LLRW "is the responsibility of the federal

government" and thus unaffected by the closure of the Barnwell facility, the Commission has
held that challenges to a COL applicant's failure to provide information on long-term storage of
Greater-Than-Class-C LLRW are outside the scope of a COL proceeding. See Levy County,
CLI-10-02, 71 NRC at _ (slip op. at 26-27). Therefore, we do not admit Contention 6 to the
extent it involves claims regarding Greater-Than-Class-C LLRW (see D'Arrigo Decl. paras. 4, 5,
7, 8, 10, 11, 35, 38), because such claims are outside the scope of this proceeding pursuant 10
C.F.R. § 2.309(f)(1)(iii).
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First, Contention 6 provides a specific statement of the issue of fact to be litigated

pursuant to section 2.309(f)(1)(i): namely, whether FPL's ER adequately discusses the

environmental impacts of onsite LLRW storage after two years of generating such waste.

Second, Contention 6 provides a brief explanation of its basis pursuant to section

2.309(f)(1)(ii). As CASE explains, because there currently is no access to an offsite LLRW

disposal facility for proposed Units 6 and 7, it is reasonably foreseeable that LLRW generated

by normal operations will need to be stored at the proposed site for longer than the two-year

period contemplated in FPL's ER. FPL implicitly challenges this basis, pointing to its letter of

intent with Studsvik, Inc. and asserting it will be able to ship LLRW waste offsite. See FPL

Answer to CASE Rev. Pet. at 70-72. At this juncture of the proceeding, however, we are not

able to conclude, based on the present record, that FPL will in fact be able to do so.

At oral argument, FPL's counsel conceded that FPL only referenced a letter of intent

with Studsvik to receive its LLRW because "[w]e actually today can't predict what the

contingencies will be for this plant decades from now." Tr. at 108. FPL's counsel also

represented that the Commission in Calvert Cliffs said that a long-term LLRW plan to transfer

title to waste shipped off-site would resolve this issue. Id. at 111. Counsel is only partially

correct. The Commission provided that "an adequate plan to transfer [LLRW] to a particular

treatment facility would resolve the issue," but held that even if an applicant had such a plan, the

determination of the plan's adequacy is a merits determination that cannot be resolved at the

contention admissibility stage of the proceeding. Calvert Cliffs 3 Nuclear Project, LLC, & Unistar

Nuclear Operatinq Serv., LLC (Calvert Cliffs Nuclear Power Plant, Unit 3), CLI-09-20, 70 NRC

911, 924 (2009). Therefore, CASE has sufficiently specified the basis of Contention 6.

Third, Contention 6 is within the scope of this proceeding pursuant to section

2.309(f)(1)(iii). The Notice of Hearing in this proceeding specified that the subject of the
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proceeding is FPL's COLA (Notice of Hearing, 75 Fed. Reg. at 34,778), and Contention 6 raises

a dispute with a particularized portion of FPL's COLA -- its ER.

Fourth, the analysis CASE claims is missing from the ER is material to the NRC's

licensing decision under section 2.309(f)(1)(iv). Applicants are obligated under 10 C.F.R.

§ 51.45(b) to prepare Environmental Reports that discuss, inter alia, "[t]he impact of the

proposed action on the environment" and "[a]ny adverse environmental effects which cannot be

avoided should the proposal be implemented." 10 C.F.R. § 51.45(b)(1)-(2). Moreover, the

Commission has upheld the admission of contentions similar to Contention 6 that challenged

COL applicants' analyses (or lack thereof) of the environmental impacts of long-term onsite

storage of LLRW. See Levy County, CLI-10-02, 71 NRC at - (slip op. at 24); Calvert Cliffs,

CLI-09-20, 70 NRC at 924. In our judgment, a full discussion of this issue in FPL's ER is

required to assist the NRC Staff in its preparation of its EIS. See 10 C.F.R. § 51.45(c) ("The

environmental report should contain sufficient data to aid the Commission in its development of

an independent analysis."). Because of Contention 6's focus on the environmental impacts of

long-term onsite LLRW storage and Commission precedent supporting admission of such

contentions, we find the environmental aspects of Contention 6, as revised, material to the

NRC's licensing decision in this proceeding.

Fifth, CASE has submitted alleged facts or expert opinions to support Contention 6 in

satisfaction of section 2.309(f)(1 )(v). Specifically, CASE points out that the AP1000 DCD cited

in FPL's COLA provides for only two years of onsite storage. See D'Arrigo Decl. at para. 27.

CASE has adequately alleged facts showing that -- notwithstanding FPL's letter of intent with

Studsvik -- FPL will likely need to store LLRW onsite for more than two years. And CASE has

correctly alleged that, if LLRW were to be stored onsite for more than two years, the impacts of
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such storage should be discussed in the ER. The ER, however, contains no such discussion.

See CASE Rev. Pet. at 39-40; D'Arrigo Decl. at paras. 9, 10, 22, 28.

Finally, we conclude Contention 6, as a contention of omission, raises a genuine dispute

of material fact with FPL's COLA under section 2.309(f)(1 )(vi). It claims that a specific portion of

FPL's ER, specifically Section 3.5.3, assumes that Class B and Class C LLRW generated by

proposed Turkey Point Units 6 and 7 will be shipped offsite within two years, and that the ER

fails to address the environmental impacts in the event FPL will need to manage such LLRW on

the Turkey Point site for a more extended period of time. See CASE Rev. Pet. at 39. FPL

asserts its letter of intent to ship LLRW to Studsvik obviates the need to analyze environmental

impacts of long-term onsite LLRW storage. See Tr. at 104, 111. But the mere existence of the

letter of intent to ship LLRW to Studsvik does not, at this juncture, answer such questions as

(1) whether such a plan will ultimately result in a transfer of LLRW title and permanent offsite

disposition of the LLRW, and (2) whether non-transfer of title will result in environmental

impacts. These are genuine issues of material fact that cannot be resolved on the present

record. See Calvert Cliffs, CLI-09-20, 70 NRC at 924. And until these factual disputes are

resolved, whether FPL's plan as a whole has adequately considered the environmental

consequences of what it intends to do with its LLRW under NRC regulations is a litigable issue

of law. Therefore, we conclude CASE has proffered a material issue of law and fact with FPL's

ER under section 2.309(f)(1)(vi).

We therefore admit Contention 6 in part, as revised supra p. 104.

7. Contention 7 Is Admissible In Part Whereas Contention 6 raises a challenge

based on environmental concerns relating to the long-term, onsite storage of LLRW, Contention

7 raises a challenge based on safety concerns arising from such storage. In Contention 7,

CASE attacks FPL's FSAR as follows (CASE Rev. Pet. at 41):
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FPL's application (FSAR Chapter 11, section 4.6) is inadequate because the
Safety Analysis Report assumes that the Class B and C so-called "low-level"
radioactive waste generated by the proposed Turkey Point Units 6 & 7 will be
promptly (e.g. in approximately 2 years per the AP1 000 DCD: page 11.4-6 )
shipped offsite despite lack [of] access for disposal. The FSAR fails to address
compliance with Part 20 and Part 50 Appendix I (ALARA) in the event that PEF 110

will need to manage such waste on the Turkey Point Site for a more extended
period of time, possibly its entire licensed operating period or longer.

The invocation of a letter with a third party for off-site management of waste
generated by Turkey Point 6 and 7 does not validate that an actual transfer of
title and physical transfer of the waste will occur; return of such waste to the
Turkey Point site is required in the absence of disposal site access. The waste
could come back from 3rd party processors since they are only licensed to store
for 365 days and have limited storage capacity.

In order to meet the requirements of 52.79, NRC staff must be able to assess "a
level of information sufficient to enable the Commission to reach a final
conclusion on all safety matters that must be resolved by the Commission before
issuance of a combined license," 10 CFR 52.79(a)(3) specifies that the FSAR
must include: "The kinds and quantities of radioactive materials expected to be
produced in the operation and the means for controlling and limiting radioactive
effluents and radiation exposures within the limits set forth in part 20 of this
chapter."

CASE states that the Westinghouse AP1000 DCD upon which FPL's COLA relies for its LLRW

estimates provides for approximately two years of onsite storage, but during that two-year

period and afterward, FPL has no offsite disposal option for the LLRW it generates. "[Tlwo

years," states CASE, "is not a credible time span to generate a new off-site disposal option." Id.

at 42-43. CASE insists that FPL's COLA violates 10 C.F.R. § 52.79(a)(3) for failure "to offer any

details whatsoever about waste management and storage beyond two years," because the NRC

has no "basis for evaluating the adequacy of the COLA with respect to long-term radioactive

waste storage." Id. at 43. Finally, CASE argues that FPL's expected use of offsite storage

through reliance on its contract with Studsvik in Tennessee will in all likelihood not come to

110 We assume CASE mistakenly referred to PEF, and that it intended to refer to FPL.

See supra note 106.
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fruition because Studsvik would only accept up to one year worth of LLRW and it does not have

access to offsite permanent disposal options. Id. at 44-45.111

FPL argues that Contention 7 is inadmissible. See FPL Answer to CASE Rev. Pet. at

66-74. The NRC Staff views Contention 7 as being admissible in part. See NRC Staff Answer

to CASE Rev. Pet. at 59-72. We agree with the NRC Staff that Contention 7 is admissible in

part.

First, CASE's specific statement of the issue to be raised satisfies section 2.309(f)(1)(i).

In this regard, CASE states that FPL's FSAR is inadequate because it does not account for the

possibility of long-term onsite storage of LLRW due to the closure of Barnwell and thus the

FSAR does not explain how FPL will comply with Part 20 and Part 50, Appendix I (ALARA).

See CASE Rev. Pet. at 41.

Second, in compliance with section 2.309(f)(1)(ii), CASE has provided a brief

explanation of Contention 7's basis. Specifically, CASE claims FPL has no guaranteed offsite

disposal option, including Studsvik, to handle the Class B and Class C LLRW generated at

Turkey Point after two years of generation. CASE claims FPL's failure to address that

potentiality in the COLA violates 10 C.F.R. § 52.79(a)(3) and that regulation's references to

Parts 20 and 50 Appendix I. See CASE Rev. Pet. at 43-45.

1 In support of Contention 7, CASE relies on Ms. D'Arrigo's Declaration. See CASE
Rev. Pet. at 41, 43, 44-45. We do not read CASE's Revised Petition as advancing arguments
beyond those discussed above in text. To the extent CASE intended this Board to conduct an
independent search of Ms. D'Arrigo's Declaration for the purpose of finding other arguments, we
decline to do so. It is not the function of a licensing board to comb through the record searching
for arguments in support of a proffered contention. See, e.g., SmithKline Beecham Corp. v.
Apotex Corp., 439 F.3d 1312, 1320 (Fed. Cir. 2006) ("'Judges are not like pigs, hunting for
truffles buried in briefs."') (quoting United States v. Dunkel, 927 F.2d 955, 956 (7th Cir. 1991)).
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Third, we conclude that CASE's safety challenge to FPL's FSAR, which is part of

FPL's COLA, is within the scope of this proceeding pursuant to section 2.309(f)(1)(iii).

See Notice of Hearing, 75 Fed. Reg. at 34,778.

Fourth, in accordance with section 2.309(f)(1)(iv), CASE has raised an issue that

is material to the findings the NRC must make to grant the COL Application. NRC

regulations require that a COLA contain an FSAR that includes

information sufficient to enable the Commission to reach a final conclusion on all
safety matters that must be resolved by the Commission before issuance of a
combined license ... [regarding t]he kinds and quantities of radioactive materials
expected to be produced in the operation and the means for controlling and
limiting radioactive effluents and radiation exposures within the limits set forth in
part 20 of this chapter ....

10 C.F.R. § 52.79(a)(3). NRC regulations also require a COLA to "identify ... the means to be

employed, for keeping levels of radioactive material in effluents to unrestricted areas as low as

is reasonably achievable [or ALARA]." Id. § 50.34a(a). Contention 7 asserts that, at this

juncture and on this record, FPL's COLA fails to provide information sufficient to enable the

NRC to reach a final conclusion on safety matters regarding the means for controlling and

limiting radioactive material and effluents and radiation exposures within the limits set forth in

Part 20 and ALARA in the event FPL needs to manage waste for an extended period. See

CASE Rev. Pet. at 41. We agree, and we conclude this satisfies the materiality requirement in

section 2.309(f)(1 )(iv). 112

112 To be clear, there is an aspect of Contention 7 we conclude does not satisfy the

materiality requirement of section 2.309(0(1 )(iv). FPL already has described "the kinds and
quantities of radioactive materials expected to be produced in the operation" to the extent its
COLA references a standardized design. Cf. Progress Energy Florida, Inc. (Combined License
Application for Levy County Nuclear Power Plant, Units 1 and 2), LBP-10-20, 72 NRC _, _
(slip op. at 21) (Nov. 18, 2010). Because FPL has referenced the AP1 000 standardized design
and CASE's challenge to the "kinds and quantities" expected to be produced by FPL at
proposed Units 6 and 7 contains no challenge to the LLRW produced in the AP1000
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Fifth, we find that through the D'Arrigo Declaration, Contention 7 provides the requisite

alleged facts or expert opinions regarding the safety consequences of long-term onsite LLRW

storage under section 2.309(f)(1)(v). CASE has alleged that the closure of the Barnwell facility

eliminates the prospect for long-term, offsite LLRW storage, that the Studsvik site in Tennessee

can only accommodate up to one year of waste, and that the Waste Control Specialists (WCS)

site in Texas, to where processed LLRW would ultimately be sent, is not licensed to handle

waste from a facility such as Turkey Point Units 6 and 7. See CASE Rev. Pet. at 41-45;

D'Arrigo Decl. at paras. 11-26. Further, the D'Arrigo Declaration mentions the safety

implications that arise with the presence of onsite LLRW and explains why FPL's COLA is

deficient under NRC regulations. See D'Arrigo Decl. at paras. 9-10, 28-30. Therefore,

Contention 7 satisfies section 2.309(f)(1)(v), containing alleged facts or expert opinions to

support CASE's position on this issue.

Finally, Contention 7 raises a genuine dispute on a material issue of fact and law with

FPL's COLA under section 2.309(f)(1)(vi). CASE challenges FPL's FSAR, Chapter 11, pages

11.4-2 and 11.4-3 (Section 11.4.6), which relies on FPL's letter of intent with Studsvik to transfer

and dispose of FPL's LLRW generated at Turkey Point Units 6 and 7. See CASE Rev. Pet. at

41-42, 44-45. As a factual matter, CASE argues that FPL's AP1000 design will not be able to

handle more than two years of LLRW generated onsite and that Studsvik will not be able to

accommodate more than one year worth of LLRW generated at Turkey Point Units 6 and 7, thus

inevitably leading to long-term storage of LLRW at Turkey Point. See id. FPL responds that the

existence of its letter of intent with Studsvik demonstrates it will be able to transfer LLRW offsite

and to WCS if necessary. See FPL Answer to CASE Rev. Pet. at 70-72. But whether FPL's

standardized design that would otherwise be admissible, CASE has not raised any material
challenges to that aspect of FPL's COLA.
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plans adequately establish where LLRW generated at its facility will be disposed of while

maintaining compliance with Part 20 and ALARA is a genuine dispute of material fact that

cannot be resolved at this juncture on this record. And the sufficiency under 10 C.F.R.

§ 52.79(a)(3) of FPL's plan to send its LLRW to Studsvik and, if necessary, conduct more safety

analyses and/or apply for a license amendment raises a genuine dispute.

We thus conclude that Contention 7 is admissible, in part, as follows:

FPL's COLA fails to provide information sufficient to enable the NRC to reach a
final conclusion on safety matters regarding the means for controlling and limiting
radioactive material and effluents and radiation exposures within the limits set
forth in Part 20 and ALARA in the event FPL needs to manage Class B and
Class C LLRW for an extended period.

8. Contention 8 Is Not Admissible CASE's Revised Petition (see supra note 3)

contains Contention 8, which was not included in CASE's original petition. CASE states that

Contention 8 "adds to our petition a request that NRC deny the request from FPL to begin

construction of the non-nuclear portions of this project (limited work authorization, LWA),"

because authorizing FPL to begin such work "would negatively impact wetlands, coastal estuary

and other sensitive areas." CASE Rev. Pet. at 45-46.

We summarily reject Contention 8 as nontimely pursuant to 10 C.F.R. § 2.309(c)(1),

which states that a late-filed contention shall not be considered by a licensing board unless the

petitioner demonstrates that a multi-factor balancing test weighs in favor of consideration.1 13

113 Section 2.309(c)(1) requires balancing the following factors to the extent they apply

to the particular filing: (1) the existence vel non of good cause; (2) the nature of the petitioner's
right to be a party to the proceeding; (3) the nature and extent of the petitioner's interest in the
proceeding; (4) the possible effect of the proceeding's outcome on the petitioner's interest;
(5) the availability of other means to protect the petitioner's interest; (6) the extent the
petitioner's interest will be represented by existing parties; (7) the extent the petitioner's
participation will broaden the issues or delay the proceeding; and (8) the extent the petitioner's
participation might assist in developing a sound record. The Commission has instructed that
"good cause" is the most important factor. See Oyster Creek, CLI-09-07, 69 NRC at 261.
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CASE made no attempt in its Revised Petition to explain its belated filing of Contention 8. In

response to FPL's Motion to Strike Contention 8 (see supra note 3), CASE asserted it had

"good cause" for submitting Contention 8 after the filing deadline of August 17, 2010 due to

difficulties it encountered with NRC's e-filing system. See [CASE] Response to [FPL's] Motion

to Strike Proposed Contention 8 in CASE's [Rev. Pet.] to Intervene in Turkey Point Units 6 and

7 Combined Construction and Operating License Application (Sept. 20, 2010) at 4. Although

CASE might have experienced initial difficulties with the e-filing system when filing its original

petition, we do not accept CASE's belated explanation that those difficulties were the cause of

its failure to include Contention 8 in its initial filing, which failed even to allude to Contention 8.

Rather, we attribute this omission to CASE's careless "inadverten[ce]" (Tr. at 75), a conclusion

that is strengthened when we consider the unfinished condition of CASE's originally filed

petition. See supra note 3. We therefore conclude Contention 8 is untimely both for lack of a

good cause showing under 10 C.F.R. § 2.309(c)(1)(i) and because CASE failed to address the

other factors of 10 C.F.R. § 2.309(c)(1)(ii)-(viii). See Florida Power & Light Co. (Calvert Cliffs

Nuclear Power Plant, Units 1 and 2), CLI-06-21, 64 NRC 30, 34 (2006).

Even if we assumed arquendo that Contention 8 were timely, we would reject it as

inadmissible. In Contention 8, CASE seeks to have the NRC deny FPL's LWA request. But

FPL's COLA no longer contains an LWA request, because FPL withdrew it on November 10,

2009. See FPL Answer to CASE Rev. Pet. at 75-76 (citing Letter from William Maher, Senior

Licensing Director - New Nuclear Projects, FPL, to U.S. Nuclear Regulatory Commission (Nov.

10, 2009)). Because Contention 8 contains no challenge to the currently pending COLA, it is
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inadmissible for failing to raise a genuine dispute of material fact or law with FPL's COLA under

10 C.F.R. § 2.309(f)(1)(vi).
1 14

Because we reject Contention 8 on the alternative grounds that it is nontimely and

inadmissible, we dismiss as moot FPL's Motion to Strike Proposed Contention 8. See supra

note 3.

Summary Of Rulings On CASE's Intervention Petition: In fine, we conclude CASE has

demonstrated standing (supra Part IV.A), and two of its contentions - Contentions 6 and 7, as

revised (supra Parts IV.B.6 and IV.B.7) -- are admissible.

V. PINECREST ESTABLISHES STANDING, BUT FAILS TO PROFFER AN
ADMISSIBLE CONTENTION; IT IS NEVERTHELESS ELIGIBLE TO
PARTICIPATE AS AN INTERESTED LOCAL GOVERNMENTAL BODY

A. PINECREST ESTABLISHES STANDING

As discussed supra Part II.A.3, a municipality can establish standing in a reactor

licensing proceeding by showing either that its residents live within 50 miles of the facility, or

that its boundaries extend to within 50 miles of the facility. Here, Pinecrest makes the

undisputed representation that it is a Florida municipal corporation populated by about 20,000

residents and situated in its entirety within twenty miles of the Turkey Point site. See Pinecrest

Pet. at 3. Based on that representation, we conclude Pinecrest has standing to intervene in this

proceeding. Neither FPL nor the NRC Staff argues to the contrary. See FPL Answer to

Pinecrest Pet. at 4; NRC Staff Answer to Pinecrest Pet. at 9.

114 Although we express no view on the matter, we note that FPL represented at oral

argument that if it were to submit a new LWA request, a person whose interest was affected by
the request "could file contentions just based on that." Tr. at 126.
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B. PINECREST FAILS TO PROFFER AN ADMISSIBLE CONTENTION

1. Contention I Is Not Admissible Contention 1 asserts that "FPL's [ER] fails to

sufficiently describe the impact of construction and operation of the proposed nuclear

generating units on local surface waters and groundwater so that the Commission can prepare

an adequate [EIS] and propose adequate mitigation alternatives in its Environmental Protection

Plan required under NEPA." Pinecrest Pet. at 7. Pinecrest concedes FPL has concluded that

the "relative impacts would be SMALL" (id.), but Pinecrest nevertheless asserts that "state

agencies continue in their attempts to ascertain all of the necessary information to complete

Florida's Power Plant Siting Act process." Id. Pinecrest then proceeds to list several examples

of alleged concerns held by state agencies, although it fails to cite to any particular document or

any specific factual source. Id. at 7-8.

FPL and the NRC Staff argue that Contention 1 is inadmissible. See FPL Answer to

Pinecrest Pet. at 13-20; NRC Staff Answer to Pinecrest Pet. at 10-12. We agree.

Although Pinecrest summarizes several types of information that state agencies

allegedly are seeking to obtain relating to FPL's proposed Units 6 and 7 (Pinecrest Pet. at 7-8),

it neither cites any documents generated by these agencies nor specifies any factual allegations

or conclusions attributable to these agencies, thereby failing to provide alleged facts or expert

opinions to support Contention 1, contrary to 10 C.F.R. § 2.309(f)(1)(v). 115 Contention 1 also

115 Although citations to factually supported concerns raised by a state agency reviewing

a proposed project are not necessarily insufficient to satisfy section 2.309(f)(1)(v), a petitioner
may not rely on a document generated by a state agency if that document contains nothing
more than a request for information. See, e.g., Crow Butte, CLI-09-12, 69 NRC at 550-52. To
satisfy section 2.309(f)(1)(v), Pinecrest was required to provide some explanation as to how a
Florida agency's inquiry into whether FPL complies with Florida's Power Plant Siting Act is
relevant to findings the NRC must make. This Pinecrest failed to do. Cf. PPL Susquehanna
LLC (Susquehanna Steam Electric Station, Units 1 and 2), CLI-07-25, 66 NRC 101,105 (2007)
("NRC's adjudicatory process [ils not the proper forum for investigating alleged violations that
are primarily the responsibility of other Federal, state, or local agencies.").
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fails to satisfy section 2.309(f)(1)(vi), because Pinecrest fails to identify any portion of FPL's

COLA that it disputes, and it thereby fails to show a genuine dispute with FPL on a material

issue of fact or law. Contention 1 is thus not admissible.

2. Contention 2 Is Not Admissible Contention 2 asserts that "FPL's ER fails to

adequately address the potential safety impacts certain of its proposed transmission facilities

might have on Village emergency operations by failing to specifically address how or to what

extent they might interfere with law enforcement and emergency response communications

occurring within proposed transmission corridors." Pinecrest Pet. at 8. In particular, although

Pinecrest concedes that FPL's "ER addressed [FPL's] compliance with Florida laws concerning

magnetic field exposure" (id.), it faults the ER for "fail[ing] to address the impact a 230kV

transmission facility across the street from the Police Department will have on emergency

communications." Id.

FPL and the NRC Staff argue that Contention 2 is not admissible. See FPL Answer to

Pinecrest Pet. at 20-23; NRC Staff Answer to Pinecrest Pet. at 12-14. We agree.

First, contrary to 10 C.F.R. § 2.309(f)(1)(vi), Pinecrest fails to identify any law or

regulation explicitly requiring the ER to analyze electromagnetic interference with emergency

communications. Additionally, and also contrary to section 2.309(f)(1)(vi), Pinecrest neglects to

specify any portion of FPL's COLA that Pinecrest disputes or that allegedly omits information

that should have been included.

Moreover, even if we were to assume arquendo that electromagnetic interference on

emergency communications caused by Turkey Point's proposed offsite transmission lines could

be considered a significant environmental impact under 10 C.F.R. § 51.45(b) sufficient to render

the analysis of such interference within the scope of and material to the NRC's licensing
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decision in this proceeding,"16 we would find Contention 2 inadmissible pursuant to section

2.309(f)(1)(v), because Pinecrest fails to allege any facts or expert opinions showing the

possibility of an impact on emergency communications. Rather, Contention 2 contains the bare

assertion that an impact analysis "should" be performed due to "the intensity of urban

development in [FPL's transmission line] corridor." Pinecrest Pet. at 8. This unsupported

assertion is insufficient to satisfy the Commission's stringent admissibility standards. As the

Commission has admonished, "[a] petitioner's issue will be ruled inadmissible if the petitioner

'has offered no tangible information, no experts, no substantive affidavits,' but instead only 'bare

assertions and speculation."' Fansteel, Inc. (Muskogee, Oklahoma, Site), CLI-03-13, 58 NRC

195, 203 (2003) (quoting GPU Nuclear, Inc. Jersey Central Power & Light Co. & Amergen

Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-00-06, 51 NRC 193, 208

(2000)).

3. Contention 3 Is Not Admissible Contention 3 asserts that "FPL's proposed East

Corridor for associated 230kV transmission facilities has an economic impact on [Pinecrest]

which is out of proportion with any benefit the proposed Turkey Point Units 6 [and] 7 and any

associated facilities might have for [Pinecrest] and its residents." Pinecrest Pet. at 8. In support

of Contention 3, Pinecrest states the proposed transmission line will run along the commercial

zone in Pinecrest's northern border, which "may prove inconsistent with [possible]

redevelopment efforts" consisting of "proposed upgrades in the busway and extension of rail

transit." Id. at 9 (emphasis added).

116 Cf. Seabrook, ALAB-422, 6 NRC at 83 ("NRC authority to review... offsite impacts

[of transmission lines] goes beyond merely factoring them into a final cost-benefit balance...
and includes as well the authority 'where necessary [to] impose license conditions to minimize
those impacts."').
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FPL and the NRC Staff argue that Contention 3 is not admissible. See FPL Answer to

Pinecrest Pet. at 24-27; NRC Staff Answer to Pinecrest Pet. at 15-16. We agree.

Contention 3 is not admissible for three independent reasons. First, although Pinecrest

asserts that FPL's proposed transmission corridor will run adjacent to a commercial zone that

Pinecrest hopes to develop, it fails to explain in what way any potential inconsistencies between

the transmission corridor and its development plans are material to the findings the NRC must

make with regard to FPL's COLA, as required by section 2.309(f)(1)(iv). Second, Pinecrest fails

to provide any alleged facts or expert opinions, as required by section 2.309(f)(1)(v), in support

of its claim that the proposed transmission facility would result in an adverse impact on

Pinecrest's existing or planned commerce or transportation. Rather, Contention 3 is grounded

on Pinecrest's speculation that FPL's proposed transmission facility "may" prove inconsistent

with "proposed" development efforts that Pinecrest hopes to implement. See Pinecrest Pet. at

9. Such unsupported conjecture falls far short of satisfying section 2.309(f)(1)(v). Finally,

Contention 3 is inadmissible pursuant to section 2.309(f)(1)(vi), because Pinecrest fails to

identify any portion of FPL's COLA that Pinecrest claims is deficient.

Because none of Pinecrest's three contentions is admissible, we deny Pinecrest's

request to intervene as a party under 10 C.F.R. § 2.309(a). As we explain below, however,

Pinecrest may participate in this proceeding as an interested local governmental body.

C. PINECREST SATISFIES THE REQUIREMENTS FOR PARTICIPATING AS AN
INTERESTED LOCAL GOVERNMENTAL BODY

Pinecrest requests that, if it is not admitted as a party, it be allowed to participate as an

interested local governmental body pursuant to 10 C.F.R. § 2.315(c). See Pinecrest Pet. at 9.

As discussed supra note 4, if at least one petitioner demonstrates standing and proffers an

admissible contention so that its petition to intervene is granted, section 2.315(c) allows an

interested local governmental body that has not been admitted as a party to participate in a
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hearing as an interested non-party. A local governmental body that is participating as an

interested non-party may designate a single representative "to introduce evidence, [to]

interrogate witnesses" (if the admitted parties are permitted cross-examination), to "advise the

Commission without requiring the [local governmental body's] representative to take a position

with respect to the issue, [to] file proposed findings in those proceedings where findings are

permitted, and [to] petition for review by the Commission under [10 C.F.R.] § 2.341 with respect

to the admitted contentions." 10 C.F.R. § 2.315(c).

We previously determined, supra Part V.A, that Pinecrest demonstrated an interest

sufficient to satisfy Commission standing requirements. We therefore conclude that Pinecrest is

eligible to participate in this proceeding as an interested local governmental body, and we grant

its request to do so. Pursuant to section 2.315(c), and within two weeks of the issuance of this

decision, Pinecrest shall notify this Board, Joint Petitioners, and CASE of the contentions on

which it will participate.

VI. CONCLUSION

For the foregoing reasons, we (1) grant Joint Petitioners' Petition to Intervene, admitting

Contention 2.1 as revised (supra Part III), (2) grant CASE's Petition to Intervene, admitting

Contention 6 as revised and Contention 7 as revised (supra Part IV), and (3) deny Pinecrest's

Petition to Intervene, but grant its request to participate as an interested local governmental

body pursuant to 10 C.F.R. § 2.315(c), directing it to notify the Board, Joint Petitioners, and

CASE within two weeks of the contentions on which it plans to participate (supra Part V).

Regarding pending motions, we (1) deny as moot FPL's Motion to Strike Proposed

Contention 8 (Sept. 13, 2010) (supra Part IV.B.8), (2) grant in part and deny in part FPL's

Motion to Strike Portions of Joint Petitioners' Reply (supra notes 39, 40, 49, 60, 72, 78, 80, 85,
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87), and (3) grant in part and deny in part FPL's Motion to Strike Portions of CASE's Reply

(supra notes 93, 97, 99, 100, 105).

Absent contrary direction from this Licensing Board, the hearing shall be conducted in

accordance with the informal adjudicatory procedures described in Subpart L of 10 C.F.R. Part

2.117

This Memorandum and Order is subject to appeal and interlocutory review in

accordance with the provisions in 10 C.F.R. §§ 2.311 and 2.341(f)(2). Appeals that meet the

requirements of section 2.311 must be filed within ten days of service of this Memorandum and

117 Section 2.310(a) provides that the hearing procedures in Subpart L of 10 C.F.R. Part

2 will ordinarily be used in proceedings for the "grant, renewal, licensee-initiated amendment, or
termination of licenses or permits." See 10 C.F.R. § 2.310(a). Section 2.310(d) describes an
exception to this rule in cases where the presiding officer determines by order that a contested
matter necessitates resolution of a material issue of fact relating to a past activity "where the
credibility of an eyewitness may reasonably be expected to be at issue, and/or issues of motive
or intent of the party or eyewitness material to the resolution of the contested matter" (id.
§ 2.310(d)), in which case the hearing for resolution of the contested matter will be conducted
under Subpart G of 10 C.F.R. Part 2. See id. Section 2.309(g) permits a petitioner to "address
the selection of hearing procedures, taking into account the provisions of [10 C.F.R.] § 2.310,"
but no party has yet intimated a reason for not applying the Subpart L hearing procedures.
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Order, and petitions for review that meet the requirements of section 2.341 (f)(2) must be filed

within fifteen days of service of this Memorandum and Order.

It is so ORDERED.

THE ATOMIC SAFETY
AND LICENSING BOARD

IRA/

E. Roy Hawkens, Chairman
ADMINISTRATIVE JUDGE

IRA!

Dr. Michael F. Kennedy
ADMINISTRATIVE JUDGE

IRA/

Dr. William C. Burnett
ADMINISTRATIVE JUDGE

Rockville, Maryland
February 28, 2011118

118 Copies of this Memorandum and Order were sent this date by the agency's e-filing
system to: (1) counsel for Joint Petitioners; (2) counsel for Pinecrest; (3) the representative for
CASE; (4) counsel for FPL; and (5) counsel for the NRC Staff.
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MOTION TO AMEND CONTENTIIONS 1,2, AND 5 OF THE CASE
REVISED PETITION TO INTERVENE, (AUGUST 20, 2010)

INTRODUCTION

On August 20, 2010 Citizens Allied for Safe Energy, Inc.,

(CASE) filled pro se a Revised Petition to Intervene and Request for a Hearing

before the Atomic Safety Licensing Board. On February 28, 2011 the ASLB

Panel issued MEMORANDUM AND ORDER (Ruling on Petitions to Intervene)

ASLBP No. 10-903-02-COL-BDO1. The Ruling addressed CASE's eight

contentions and the contentions of other petitioners. CASE is only concerned

with its own Contentions 1,2 and 5 in this motion, and comes now to offer timely

amended versions of these contentions, based on events in the past month.

BACKGROUND

On March 30, 2011 the ASLB issued INITIAL SCHEDULING ORDER AND

ADMINISTRATIVE DIRECTIVES in relation to the MEMORANDUM AND



ORDER referenced above. At 8 the Scheduling Order states:

B. Additional Contentions

A party seeking to file a motion or request for leave to file a new or amended

contention shall file such motion and the substance of the proposed contention

simultaneously. The pleading shall include a motion for leave to file a timely new

or amended contention under 10 C.F.R. § 2.309(f)(2), or a motion for leave to file

a nontimely new or amended contention under 10 C.F.R. § 2.309(c)(1) (or both),

and the explanation for the proposed new or amended contention showing that it

satisfies 10 C.F.R. § 2.309(f)(1). A motion and proposed new or amended

contention as specified above shall be deemed timely under 10 C.F.R. §

2.309(f)(2)(iii) if it is filed within thirty (30) days of the date when the new and

material information on which it is based first becomes available.

This document is the pleading. Attached at 1, 2 and 3 are the newly amended

contention. Additional attachments (x, y, z) provide supporting documents

relevant to CASE offering these amendments.

LIST OF CONTENTIONS

CONTENTION 1 -- FAILURE AND OMMISSION OF THE FPL COL FOR
THE PROPOSED TURKEY POINT NUCLEAR REACTORS 6&7 TO PROVIDE
FOR AN ADEQUATE PUBLIC SAFETY PLAN

CONTENTION 2 -- FAILURE AND OMMISSION OF THE FPL COL FOR
THE PROPOSED TURKEY POINT NUCLEAR REACTORS 6&7 TO PROVIDE
FOR THE SAFE AND ORDERLY EVACUATION OF THE POPULATION
DURING OR FOLLOWING A NUCLEAR EVENT (UNUSUAL NUCLEAR
OCCURANCE)

CONTENTION 5- FAILURE AND OMMISSION OF THE FPL COL FOR
THE PROPOSED TURKEY POINT NUCLEAR REACTORS 6&7 ANALYSIS TO
CONSIDER OR INCORPORATE ANY SCIENTIFICALLY VALID PROJECTION
FOR SEA LEVEL RISE AND CLIMATE CHANGE THROUGH THE END OF
THIS CENTURY AND BEYOND.



BASIS FOR AMENDING CONTENTIONS 1, 2 and 5:

On March 11, 2011 an earthquake off of the coast of Japan caused a

catastrophic tsunami which impacted the Fukushima Dai-ichi nuclear power plant

in Japan. Japan's Meteorological Agency said the magnitude earthquake that hit

northeastern Japan measured about 9 Ritcher scale. Similarly, Japan's Kyodo

News Agency quoted this level on Sunday (03/13/2011). Earlier, Japan's

Meteorological Agency said the strength of the earthquake that followed the

tsunami was 8.9 Ritcher scale. This earthquake, as reported by Kyodo News

Agency, is one of the largest earthquakes in Japan. Over 14,000 people

are confirmed dead.

In the weeks and month following this tragic event, there have been

reports almost daily of new information and insights holding important lessons for

all concerned with the safe operation of nuclear facilities everywhere. CASE

finds and brings to this proceeding specific issues that are germane to the

substance of the emergency planning and sea-level contentions we brought

when the Petition to Intervene was filed.

Since key documents upon which CASE bases its amendments were dated

March 18, or after, CASE views this motion to amend Contentions 1, 2 and 5 as

timely.

CASE remains committed to the health, safety and security of the XX (insert

number) CASE members who it represents in this proceeding. Interveners view it

as a moral obligation to seek consideration of the new and additional information

that is offered here.



SUBSTANCE OF THE PROPOSED RECONSIDERATTION

An attachment, Substance Of The Proposed Reconsideration, is provided
separately.

SUMMARY STATEMENT

Unusual circumstances merit unusual actions. CASE contends that the

occurrence and experience of Fukushima require the amendment and

reconsideration of the matters raised in Contentions 1,2 and 5. We respectfully

request the ASL Panel to review information offered here, including a reframing

of some of the information offered in the CASE Petition in the light of the events

of the past month. We resubmit original attachments that are relevant and also

offer additional items here. Please address this material with a fresh point of

view, informed as it is for all us by the events in Fukushima Prefecture. In

addition to the CASE members represented here, the residents, workers and

visitors in the Turkey Point area deserve no less.

Respectfully submitted,
/signed electronically by/
Barry J. White

Authorized Representative
Citizens Allied for Safe Energy, Inc.
10001 SW 129 Terrace
Miami, Florida 33176
Email: bwtamia@bellsouth.net
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AMENDED CONTENTIONS 1,2 AND 5.

INTRODUCTION

Events following the earthquake and tsunami on March 11, 2011 which

crippled the six-reactor Fukushima Dai-ichi Nuclear Power Plant (NPP)

complex on Japan's north-eastern coast have not followed predicted or

anticipated parameters or patterns. Last month's earthquake and tsunami it

triggered left 13,228 people dead and 14,529 missing. More than 150,000

people have been made homeless. BBC News, April 12, 2011

The sporadic spikes of radiation levels on March 15 and 16, 2011 were seen

at distances more than 12 miles from the site. The single event of radioactive

iodine release on March 12 seems, however, to have found its way into the food

chain. There is evidence that Evading safety requirements and measures were

evaded or not implemented.. While the Fukushima NPP structures withstood

the impact of a shock of 9.2 magnitude 130 km from the site, the 10 metre high

tsunami waves - 2.5 metres above the safety margin provided - exposed the

ill-preparedness of the operator, the Tokyo Electric Power Company (TEPCO).



A former Vice-Chairman of Japan's Nuclear Safety Commission, Kenji Sumita,

wrote: "Every step TEPCO has taken is a day late and a dollar short. The

release of information from TEPCO is even further behind."

Beyond the current number of known dead at Fukushima, one can look

ahead in time as in the follwing report: Food and water poisoned by Japanese
nuclear leak as expert warns more could die than in Chernobyl, Mirror, March
20, 2011:

"... One expert predicted that the death toll in the years ahead could top
the 500,000 attributed to the Chernobyl accident of 1986 and warned that
panicked repair attempts could lead to an even greater disaster. John
Large, a British nuclear engineer, said: "The Japanese don't know how
to deal with it. They're ad-libbing.

"Just throwing water on to the reactors, when they cannot get inside to
see what the situation is, could mean the fuel goes critical again.

"And while the radiation leak so far is only a tenth of that at Chernobyl,
that was in a rural area with a low population. In Japan it's an urban,
densely packed area so the potential numbers of deaths and cancers
are much higher." ...

Many of CASE's positions and conclusions in its Revised Petition to Intervine

(Aug 20, 2010) were forward looking and based on a hypothesis that the FPL

COL's did not consider a sufficient range of potential situations or

eventualities. Now, unfortunately, we have experienced a catastrophic natural

and nuclear event at Fukushima which gives us an opportunity to compare

what CASE held to be failures and omissions to actual experiences in Japan.

By reviewing actual reports of the experiences,events and insights over the last

30 days, we might learn some lessons and have better information on which to

base licensure, or denial of licensure, for Turkey Point 6 & 7 for FPL. It is still

CASE's position that siting these new reactors at Turkey Point would not be in

the public interest and that it is the worst possible place on the planet to place

them as our amended discussions of three contentions will show.



Contention 1 -- FAILURE AND OMISSION OF THE FPL COL
FOR THE PROPOSED TURKEY POINT NUCLEAR REACTORS 6&7 TO PROVIDE
FOR AN ADEQUATE PUBLIC SAFETY PLAN
CONTENTION: ONE

CONTENTION: INADEQUATE PUBLIC SAFETY PLAN

(i) The emergency plan on file with Miami-Dade County does not adequately

protect public health of people in the Turkey Point Plume Exposure Zone

following an accidental radiation release from FPL's nuclear reactor facilities at

Turkey Point.

Emergency Communications section of the FPL COL application (Part 2 - F-2)

enumerate the methods and equipment for communication during an

emergency which would form the basis for implementation of the emergency

plan on file -- however the COL fails to clarify which of these emergency

communication systems would be functional in the event of a Station Black-Out

(loss of power and power back-up) at the proposed reactor site.

(ii) BASIS FOR CONTENTION

The NRC requires the filer to coordinate with local government to adequately

protect people n the case of radiation release in a General Emergency. Such

coordination will require communication. The existing emergency plans on file

with Miami-Dade County consists of (1) evacuation and emergency shelter

plans, (2) shelter-in-place plans, (3) plans for radiation testing, and (4)

treatment of people with potassium iodide (KI) to reduce the significant risk of

thyroid cancer. None of these aspects of the emergency plan would be



adequate in the event of a significant accidental release of airborne radiation

from nuclear reactors at Turkey Point in a General Emergency:

1. Evacuation plans are not adequate for timely evacuation of all the people

who could be affected in an accidental radiation release.

2. Evacuation screening and shelter provisions lack capacity for the number

of people living in the evacuation zone.

3. Potassium iodide (KI) cannot be delivered in a timely manner to provide

best protection from thyroid cancer.

4. Reactor design proposed for TPN 6 & 7 elevates risk of radiation release

and makes effective evacuation and KI plans more critical.

5. Station black-out is responsible for 50% of the total risk of a major reactor

accident, and would also likely interfere with the communications from the

reactor site.

6. Calculations of possibility of radiological impact in guidance materials are

incorrect and should not be used. (see attachment Cl-Risk)

(iii) CONTENTION IS WITHIN SCOPE - NRC Regulations 10(CFR) § 50.47

Emergency plans states: that a new license will not be issued unless the

operator can show that all safety plans in place by local and state agencies are

sufficient to provide for the safety of the public in the event of a radiological

emergency:

NRC Regulations 1O(CFR) § 50.47

(a)(1)(i) Except as provided in paragraph (d) of this section, no initial



operating license for a nuclear power reactor will be issued unless a
finding is made by the NRC that there is reasonable assurance that
adequate protective measures can and will be taken in the event of a
radiological emergency. No finding under this section is necessary for
issuance of a renewed nuclear power reactor operating license.

(ii) No initial combined license underpart 52 of this chapter will be
issued unless a finding is made by the NRC that there is reasonable
assurance that adequate protective measures can and will be taken in
the event of a radiological emergency. No finding under this section is
necessary for issuance of a renewed combined license.

(iii) If an application for an early site permit under subpart A of part 52 of
this chapter includes complete and integrated emergency plans under
10 CFR 52.17(b)(2)(ii), no early site permit will be issued unless a
finding is made by the NRC that the emergency plans provide
reasonable assurance that adequate protective measures can and will
be taken in the event of a radiological emergency.

(iv) If an application for an early site permit proposes major features of
the emergency plans under 10 CFR 52.17(b)(2)(i), no early site permit
will be issued unless a finding is made by the NRC that the major
features are acceptable in accordance with the applicable standards of
10 CFR 50.47 and 10 CFR part 50, appendix E, within the scope of
emergency preparedness matters addressed in the major features.

(2) The NRC will base its finding on a review of the Federal Emergency
Management Agency (FEMA) findings and determinations as to whether
State and local emergency plans are adequate and whether there is
reasonable assurance that they can be implemented, and on the NRC
assessment as to whether the applicant's onsite emergency plans are
adequate and whether there is reasonable assurance that they can be
implemented. A FEMA finding will primarily be based on a review of the
plans. Any other information already available to FEMA may be
considered in assessing whether there is reasonable assurance that the
plans can be implemented. In any NRC licensing proceeding, a FEMA
finding will constitute a rebuttable presumption on questions of
adequacy and implementation capability.

(iv) DEMONSTRATION THAT CONTENTION IS MATERAL TO THE NRC DECISION

The emergency plans in place in Miami-Dade County cannot be implemented

in a timely manner because of logistic problems and thus are not adequate to

protect public safety in the event of an emergency release of radiation.



Therefore the operator, FPL, has not satisfied the stipulations of NRC

Regulations 1 0(CFR) § 50.47.

(v) STATEMENT OF FACTS & EXPERT OPINIONS:

1. Evacuation plans are not adequate for timely evacuation of all the people

who could be affected in an accidental radiation release.

The evacuation routes include only three main roads: U.S. 1, Florida's

Turnpike, and Krome Ave. Because the radiation plume may extend 50 miles

(Ingestion Exposure Pathway EPZ) or more, people in the Florida Keys and

throughout South Dade would further congest the evacuation routes. Even a

moderate wind from the south would overtake people fleeing the evacuation

area.

The Florida Department of CommunityAffairs states that up to 17 hours would

be required to evacuate coastal areas of Miami-Dade County.

http://www.dca.state.fl.us/fdcp/dcp/hazardmitigation/MapsProfiles/MiamiDade/M

iami-DadeProfile final.pdf

In only two hours, even the lightest breeze would push the radiation plume over

residents attempting to evacuate the 10-mile EPZ.

Miami-Dade County explains nuclear emergency evacuation to parents:

"Activation of your plan should begin as early as possible because of the
time it takes for parents or guardians to respond to your facility to pick up



their children."
http://www.miamidade..qov/oem/library/preparedness planning sheet.p
df

Thus, parents working outside the evacuation zone would have to drive back

into the zone to retrieve their children, adding to traffic congestion and further

delaying evacuation.

2. Evacuation screening and shelter provisions lack capacity for the number

of people living in the evacuation zone.

The Tamiami Park Emergency Reception Center (ERC) intended to hold

evacuees in Miami-Dade County has a host capacity for1 000 evacuees and a

reported usage capacity of 2450.

http://www.floridadisaster.orq/Response/engineers/documents/2008SESP/200

8-SESP-AppxA/2008SESP-AppxA-Mia mi-Dade.pdf

Thus, plans to evacuate people in the radiation plume could not accommodate

98% of residents in the 10-mile EPZ, approximately 126,000 people according

to the year 2000 U.S. Census for the communities of Cutler Bay, Florida City,

Goulds, Lakes by the Bay, Leisure City, Naranja, Princeton, South Miami

Heights.

3. KI cannot be delivered in a timely manner to provide best protection from

thyroid cancer.

According to both the NRC and the World Health Organization, to achieve

protection from atmospheric release of radioactive iodine (1-131), KI should be



ingested prior to encountering the radiation cloud. Quoting the NRC:

"If radioactive iodine is taken into the body after consumption of
potassium iodide, it will be rapidly excreted from the body."
http://www.nrc..qov/about-nrc/e merq-prepared ness/protect-
public/potassiu m-iod ide-use.html

FPL explains:
"If conditions warrant, the Florida Health Department will make
potassium iodide available at the reception centers."
http://www.fpl.corm/environment/nuclear/pdf/turkey point.pdf

The Modesto Maidique campus of Florida International University, adjacent to

the Tamiami Park Emergency Reception Center (ERC), houses the County's

emergency supply of potassium iodide (KI). This ERC is 20 miles from the 10-

mile diameter emergency planning zone (EPZ).

In the event of an emergency radiation release, the time required to evacuate

the 10-mile EPZ to the ERC at Tamiami Park (up to 17 hours) would be too

great to prevent initial exposure to inhaled radioiodines. The county has no

effective plan to transport KI from the FlU campus to residents who shelter-in-

place in their houses or businesses prior to their exposure from a moving

radiation cloud.

4. Reactor design proposed for TPN 6 & 7 elevates risk of radiation release

and makes effective evacuation and KI plans more critical.

FPL proposes to build the untested Westinghouse AP1 000 reactor design for

TPN 6 & 7. Analysis of the AP1 000 by nuclear engineer Arnie Gundersen has

revealed an elevated likelihood of corrosion leakage in combination with a

"chimney effect" in the containment housing that would rapidly vent radiation



into the atmosphere during a core meltdown. Thus, the needs for more

effective plans for evacuation and KI distribution are more compelling for TPN 6

& 7 than for the existing TPN 3 & 4 reactors. [See Exhibit: Declaration of Arnie

Gunderson August 13, 2010, Vogtle COL].

(vi) FPL's application assumes that the current emergency plans in place
with Miami-Dade County for TPN 3 & 4 is likewise sufficient for TPN 6 & 7. It
is our contention that the current emergency plans are not adequate to
protect public safety for the reasons stated above, and therefore the
application should be rejected until plans are in place that are sufficient to
assure the safety of the population at risk in a sudden emergency radiation
release.

The US Coast Guard, unlike some other emergency response jurisdictions
offered the following statement that their ranks require the level of protection
that CASE believes all the residents of the area deserve:

Emergency Preparedness Manager
Turkey Point Nuclear Plant
9760 SW 344 Street.
Florida City, FL 33035
Attn: Larry Hardin

Dear Sir,

The following information is provided in response to your email request on
August 28, 2008, in which you requested the United States Coast Guard provide
a new letter of support indicating our ability to meet the requirements of your
Radiological Emergency Plan. This letter provides current resource and support
capabilities for Coast Guard assets located in the vicinity of the Florida City
Turkey Point Nuclear Plant. Please note that any emergency assistance that the
Coast Guard may provide would be limited by the fact that Coast Guard crews
are not equipped or trained for radiological response, and thus, cannot be
exposed to radiological contamination. Coast Guard assets will be restricted to
activities and geographic locations that are air monitored for radioactive fallout
and are certified to be safe without protective clothing or equipment.
Consequently, the Coast Guard is unable to act as the primary responder for
nuclear power plant disasters.

Kenneth C Jones, Commander
Seventh Coast Guard District
909 SE First Ave
Miami, FL 33131
September 29, 2008



5. It is not clear that critical emergency communications will be viable in the

event of a loss of power and back-up power at the site.

6. It is not appropriate to assume (NUREG-0396) that the magnitude of a

radiological event and the circumstances of distribution of radioactivity

during that event are modified by the probability of an accident occurring in a

specific year. Emergency planning is based on the assumption that one is

planning for an event. An event has the probability of I in 1. See Attachment

C-1 Risk.

Amendment to Contention 1

One concern addressed int the Revised Petition in Contention 1, at 14, was the

unlikelyhood of delivery of Potassium Iodide (KI) to in a timely manner. The

Japanese Government admitted on March 21, 2011 that they had delayed the

distribution of KI for three days.(1) (Attachment 1). As stated in an FDA

publication on Radiation Emergencies (2) (Attachment 2) "As time is of the

essence in optimal prophylaxis with KI, timely administration to the public is a

critical consideration in planning the emergency response to a radiation

accident and requires a ready supply of KI. State and local governments

choosing to incorporate KI into their emergency response plans may consider

the option of predistribution of KI to those individuals who do not have a

medical condition precluding its use." (Page 8). It should be noted that, despite

the instructions cited above, there is no provision in the State of Florida

Radiological Emergency Managemnent Plan for pre-distribution on KI. (3) On

March 14, 2011, in response to an inquiry prompted by the Fukushima event,

the Emergency Operations Center (DEM) of Miami Dade County sent an email



in reply (Attachment 3) with the following statement:

Dear Sir: The Miami Dade Health Department, a State agency, has the
responsibility for storing and distributing potassium iodide (KI) in the event of a
nuclear power plant release that negatively effects the public. The KI is stored in a
secure location within Miami-Dade County and is available in a number
sufficient to provide the required dosage for the emergency planning zone
population. The local plan makes the KI available to the public at its Emergency
Reception Center. All these procedures and resources are verified by the Federal
Emergency Management Agency (FEMA) and certified by the County and State
each year. Thank you for your inquiry.

According to Miami Dade County's DEM publication: Radiological Emergency

Preparedness Program, page 8, and, as noted in the Revised Petition, at 14,

one Emergency Reception Center is located at Tamiami Park in Miami Dade

County which Google Maps shows to be 30 or 35 miles driving distance to the

north from Turkey Point, depending on which route you use. The other

Emergency Recpetion Center in Key Largo is 33 miles to the south. If we lay the

current template of the experience of Fukushima over a potential nuclear event

at Turkey Point, we can only conclude that the positioning of the KI and the plan

are lacking. The NRC and the State and Local agencies responsible for Turkey

Point might someday be in the position of the government of Japan in the

statement they made on March 21,2001, cited above; they did not distribute the

KI in a timely manner.

(1) Mike Adams, Natural News, March 21, 2011

(2) Guidance Potassium Iodide as a Thyroid Blocking Agent in Radiation EmergenciesU.S. Department
of Health and Human Services Food and Drug Administration Center for Drug Evaluation and
Research (CDER) December 2001

(3)



Miami-Dade County
The Miami-Dade County
Emergency Reception Center
is located at Tamiami Park,
SW 107th Ave., between
SW 8th Street and Coral Way
(24th Street). To get to this
reception center, take the Florida
Turnpike Extension to the
SW 40th Street (Bird Road)
exit or Tamiami Trail exit
(SW 8th Street). Law enforcement
officers will direct you to
Tamiami Park.

Monroe County
The Monroe County
Emergency Reception Center
and Shelter is located at the
Key Largo School, 104801
Overseas Hwy, Key Largo
(mml04, US 1). Law enforcement
officers will assist and
direct you.

Distribution of potassium
iodide tablets
The Florida Department of
Health considers evacuation as
an effective protective measure.
If conditions warrant, the health
department will make potassium
iodide tablets available at
the reception centers.
For more information about
potassium iodide, contact your
county health department.
Miami-Dade: (305) 623-3500
Monroe: (305) 293-7500

As the pamphlet tells us, the KI tablets are safely, and remotely, stored miles away from

the population most like to be in need of them. And the friendly law enforcement officers,

with little else to do at such a time, will politely direct you to them. Sounds so civilized.

On March 31, 2010 we read this disturbing head line: Fukushima evacuees



denied care over radiation concern (exhibit 4) (by Julian (By Julian Ryall in

Tokyo Thursday March 31 2011 in the Irish Independent)

"HUNDREDS of people evacuated from towns and villages close to the
stricken Fukushima nuclear plant are being turned away by medical
clinics and shelters over fears of radioactive contagion. Hospitals and
temporary refuges are demanding that evacuees provide them with
certificates confirming that they have not been exposed to radiation.
TEPCO is reportedly offering up to Y400,000 (E3,417) a day for anyone
willing to work at the plant. Employees are being described in the
Japanese media as modern-day samurai or "suicide squads". (© Daily
Telegraph, London). "

On March 27, 2011 we read: Shelters starting to require radiation-free

'certificates' (Mar 27,2011) (Japan Today: Japan News and Discussion).

"At the entrance of a sports gymnasium in Fukushima city earlier this
month, a doctor wearing a white hat, mask and gloves was seen holding
a radiation monitor over the hands of a visiting resident. The doctor then
held it over the person's forehead, abdomen and back. The resident was
then asked to raise their heels to check the back of the shoes at the end of
the procedure to get a reading on the monitor. The doctor then held it over
the person's forehead, abdomen and back. ... "Certificates" are then
issued by the doctors to those who have been declared free of any
abnormality."'

The significance of these reports of denial of treatment, the need to send

workers on suicide missions into contaminated situations and issuance of

radiation free certificates is to point up the impossiblity of ever being sufficiently

prepared for what can evolve in a nuclear accident or catastrophic natural event

which impacts a nuclear facility. It is not unlike going into a war; you never can

predict how it will evolve and play out. Nothing in the arm chair platitudes of



federal, state or local planners as reflected in their regulations and publications

speaks to the horrible situations we are hearing about following the Fukushima

disaster. Except for the letter from the U.S.Coast Guard refusing to commit

soldiers to a nuclear situation, not one governmental agency has realistically

evaluated the risk despite the requirement. There are requirement in the

regulations to make training excercises realistic but there is not requirement

that planning also be subjected to that standard. Perhaps the lesson from

Fukushima will be to bring that level of brainstorming and thinking to the

planning tables.

http://www.independent.ie/world-news/asia-pacific/fukushima-evacuees-
den ied-care-over-rad iation-concern-2601 963. html

Contention 2 -- FAILURE AND OMISSION OF THE FPL COL
FOR THE PROPOSED TURKEY POINT NUCLEAR REACTORS
6&7 TO PROVIDE FOR THE SAFE AND ORDERLY EVACUATION
OF THE POPULATION DURING OR FOLLOWING A NUCLEAR
EVENT (UNUSUAL NUCLEAR OCCURANCE)

A. 1. Statement of the issue:

The evacuation plan does not meet the criteria of protect(ing) the health and

safety of the public prescribed by the Atomic Energy Act of 1954, and as

exemplified by 10 CFR 50.47. In addition, the increase in population, and

findings of studies of actual population and institutional response to actual

emergencies are not adequately reflected in the FPL emergency response

plan. The plan, particularly with respect to evacuation I population response

is therefore incomplete and also does not follow NUREG 0654 guidelines.



The evacuation plan does not reflect the

ii. brief explanation of the basis for the contention

According to the population statistics provided by the FPL COL there are 187,374

people in the EPZ within 10 miles of Turkey Point 9; that number will increase to 280,000

by 2080. (ETE Table 3-2 EPZ Permanent Resident Population). The COL information ETE

states that it will take from 6 to 11.4 hours to evacuate 100% of the population plus up to

6 hours for some of the population to prepare to evacuate. These evacuation and

preparation times are too long to protect the health and safety of the public. If you had to

evacuate 187,374 people in Kansas, you would have 360 compass degrees in which to

do it. But since they are at the end of a peninsula with Everglades National Park as a

western boundary, and Biscayne National Park and the Atlantic Ocean as an eastern

boundary, there are only 30 compass degrees into which they can evacuate. Only one

way to go: north. And only three roads on which to do it; U.S. Highway 1, The Florida

Turnpike and Krome Avenue.

NUREG 0654 advocates evacuation over sheltering yet the FPL COL

indicates that sheltering is an acceptable alternative for some part of the population. In

addition, the use of the existing Turkey Point evacuation plan does not reflect the LARGE

expansion in permanent population that has occurred between 1970 and now.

TABLE 1:

2000 Census Population of 10 mile evac radius Turkey Point
Inland Population of Area in a 10-mile Evacuation Radius of Turkey Point

Zip code

33030 27 304

33031 5 514

33032 20716

33033 31 394



33034 15 402
33035 2 762
33157 61 258

33170 8460

33189 2280
33190 4820
Total 179 910

Please note that these are 2000 census figures which account only for
residents. These figures do not include seasonal visitors, migrant workers, or

people attending sports events and visiting parks and tourist attractions.

TABLE 2 (excerpt from the COL)

Turkey Point Units 6 & 7 Evacuation Time Estimate
KLD Associates, Inc. ES -6 Revision 0

Table 3-2 EPZ Permanent Resident Population

Area 2000 Population 2009 Population

Total 140,668 187,374

Population Growth: 33.2%

The following is a compilation of figures above, and numbers from the 1970 US Census.

1970 1990 2000 2006-2008 est 2009 est

Florida City 5133 5806 7843 na 9935
Goulds 6690 6004 7453 na 7453
Homestead 13674 26866 31909 49818 57936
Lakes by the
Bay <1000 525 9055 na na
Leisure City <1000 9369 22152 20713 na
Naranja <1000 1556 4034 na na
Princeton <1000 1622 10090 na na
South Miami
Heights 10395 8369 33522 34582 na
total 38892 60117 126058
2080 pop estimate 267281



The 2080 pop estimate is from the FPL ER.

The 1970 - 2009 growth from 38,892 to 187,374 is a 4.8-fold increase in the number of

people who will be impacted on any day that Turkey Point has a problem. A four, nearly

five-fold expansion is not credible in terms of asserting minor modification to a plan.

(iii) The contention is within the scope of the proceeding

The ATOMIC ENERGY ACT OF 1954 (Public Law 83-703 68 Stat. 919 August 30, 1954

TITLE I- ATOMIC ENERGY, CHAPTER 1- DECLARATION, FINDINGS, AND PURPOSE)

states:

d. The processing and utilization of source, byproduct, and special

nuclear material must be regulated in the national interest and in order to

provide for the common defense and security and to protect the health and safety of the

public. (Empahisis added).

e. Source and special nuclear material, production facilities, and

utilization facilities are affected with the public interest, and regulation by

the United States of the production and utilization of atomic energy and of the facilities

used in connection therewith is necessary in the national

interest to assure the common defense and security and to protect the

health and safety of the public. (Emphasis added).

NRC Regulation 10 CFR Section 52.79 - Contents of applications; technical information in

final safety analysis report, states:

"[t]he final safety analysis report shall include the following information at a level of



information sufficient to enable the Commission to reach a final conclusion on all safety

matters that must be resolved by the Commission before issuance of the license."

From Abstract of NUREG 0654: Studies of severe reactor accidents and their

consequences since the issuance of NUREG-0654/FEMA-REP-1, Revision 1, have led the

NRC staff to conclude that the preferred initial protective action for a severe (core

damage) accident is to evacuate promptly rather than to shelter the population near the

plant, barring any constraints to evacuation. The guidance in this document is

intended to update and simplify the decisionmaking process for protective actions for

severe reactor accidents given in Appendix 1 to NUREG-0654/FEMAREP.

Excerpting from NRC regs:

§ 50.47 Emergency plans.

(a)(1)(i) Except as provided in paragraph (d) of this section, no
initial operating license for a nuclear power reactor will be issued
unless a finding is made by the NRC that there is reasonable
assurance that adequate protective measures can and will be
taken in the event of a radiological emergency. No finding under
this section is necessary for issuance of a renewed nuclear power
reactor operating license.

(ii) No initial combined license under part 52 of this chapter will
be issued unless a finding is made by the NRC that there is
reasonable assurance that adequate protective measures can
and will be taken in the event of a radiological emergency. No
finding under this section is necessary for issuance of a renewed
combined license.

Clearly NRC has the intent of fulfilling the charge of the Atomic Energy Act, even to the
point of offering to decline a license (rare) as in:

(c)(1) Failure to meet the applicable standards set forth in
paragraph (b) of this section may result in the Commission
declining to issue an operating license;

And paragraph (b) is very detailed in its specificity:

(b) The onsite and, except as provided in paragraph (d) of this



section, offsite emergency response plans for nuclear power
reactors must meet the following standards:

(1) Primary responsibilities for emergency response by the
nuclear facility licensee and by State and local organizations
within the Emergency Planning Zones have been assigned, the
emergency responsibilities of the various supporting
organizations have been specifically established, and each
principal response organization has staff to respond and to
augment its initial response on a continuous basis.

(2) On-shift facility licensee responsibilities for emergency
response are unambiguously defined, adequate staffing to
provide initial facility accident response in key functional areas is
maintained at all times, timely augmentation of response
capabilities is available and the interfaces among various onsite
response activities and offsite support and response activities are
specified.

(3) Arrangements for requesting and effectively using assistance
resources have been made, arrangements to accommodate
State and local staff at the licensee's near-site Emergency
Operations Facility have been made, and other organizations
capable of augmenting the planned response have been
identified.

(4) A standard emergency classification and action level scheme,
the bases of which include facility system and effluent
parameters, is in use by the nuclear facility licensee, and State
and local response plans call for reliance on information provided
by facility licensees for determinations of minimum initial offsite
response measures.

(5) Procedures have been established for notification, by the
licensee, of State and local response organizations and for
notification of emergency personnel by all organizations; the
content of initial and followup messages to response
organizations and the public has been established; and means to
provide early notification and clear instruction to the populace
within the plume exposure pathway Emergency Planning Zone
have been established.

(6) Provisions exist for prompt communications among principal
response organizations to emergency personnel and to the
public.



(7) Information is made available to the public on a periodic
basis on how they will be notified and what their initial actions
should be in an emergency (e.g., listening to a local broadcast
station and remaining indoors), the principal points of contact
with the news media for dissemination of information during an
emergency (including the physical location or locations) are
established in advance, and procedures for coordinated
dissemination of information to the public are established.

(8) Adequate emergency facilities and equipment to support the
emergency response are provided and maintained.

(9) Adequate methods, systems, and equipment for assessing
and monitoring actual or potential offsite consequences of a
radiological emergency condition are in use.

(10) A range of protective actions has been developed for the
plume exposure pathway EPZ for emergency workers and the
public. In developing this range of actions, consideration has
been given to evacuation, sheltering, and, as a supplement to
these, the prophylactic use of potassium iodide (KI), as
appropriate. Guidelines for the choice of protective actions
during an emergency, consistent with Federal guidance, are
developed and in place, and protective actions for the ingestion
exposure pathway EPZ appropriate to the locale have been
developed.

(11) Means for controlling radiological exposures, in an
emergency, are established for emergency workers. The means
for controlling radiological exposures shall include exposure
guidelines consistent with EPA Emergency Worker and Lifesaving
Activity Protective Action Guides.

(12) Arrangements are made for medical services for
contaminated injured individuals.

(13) General plans for recovery and reentry are developed.

(14) Periodic exercises are (will be) conducted to evaluate major
portions of emergency response capabilities, periodic drills are
(will be) conducted to develop and maintain key skills, and
deficiencies identified as a result of exercises or drills are (will
be) corrected.

(15) Radiological emergency response training is provided to



those who may be called on to assist in an emergency.

(16) Responsibilities for plan development and review and for
distribution of emergency plans are established, and planners
are properly trained.

The NRC might be violating the 1 4 th Amendment to the

U.S.Constitution and making a change in NRC policy.

The 14' Amendment requires equal protection under the law. This

directive might violate that obligation:

On March 18, 2011, the US Department of State issued the following travel

warning: (Attachment 6 to this Amended Contention)

"The United States Nuclear Regulatory Commission (NRC)

recommends that U.S. citizens who live within 50 miles (80

kilometers) of the Fukushima Dalichi Nuclear Power Plant

evacuate the area or take shelter Indoors If safe evacuation Is

not practical. The State Department strongly urges U.S. citizens

to defer travel to Japan at this time and those in Japan should

consider departing. ... Consistent with the NRC guidelines that

would apply to such a situation In the United States, we are

recommending, as a precaution, that U.S. citizens within 50

miles (80 kilometers) of the Fukushima Dalichi Nuclear Power

Plant evacuate the area or to take shelter indoors if safe

evacuation is not practical."

https://www.osac.qov/Pages/ContentReportDetails.aspx?cid=1 0685

The directive might have misspoke. Current EPZ rules only address

the ingestion of food and liquid in the ingestion pathway EPZ, the

area between 10 and 50 miles from the site of a nuclear plume release.

www.nrc.gov/...rm/..Jemerg-plan-prep-nuc-power-bg.html- Cached - Similar



Emergency Planning Zones
For planning purposes, the NRC defines two emergency planning zones
(EPZs) around each nuclear power plant. The exact size and configuration of
the zones vary from plant to plant due to local emergency response needs and
capabilities, population, land characteristics, access routes, and jurisdictional
boundaries. The two types of EPZs are:

The plume exposure pathway EPZ extends about 10 miles in radius
around a plant. Its primary concern is the exposure of the public to, and
the inhalation of, airborne radioactive contamination.
The ingestion pathway EPZ extends about 50 miles in radius around a
plant. Its primary concern is the ingestion of food and liquid that is
contaminated by radioactivity.

In view of this admonition from both the NRC and the U.S. Department of State

and the statement that this is "consistant with NRC guidelines, this must be

a change in NRC guidelines since the ingestion pathway has now become

an evacuation zone, not just an ingestion zone. If the NRC believes that a 10-

mile evacuation radius is inadequate during a severe radiological

emergency, the written guidlines should be revised accordingly.

Further, the Fourteenth Amendment to the Constitution of the United States of

America states: All persons born or naturalized in the United States, and

subject to the jurisdiction thereof, are citizens of the United States and of the

State wherein they reside. No State shall make or enforce any law which shall

abridge the privileges or immunities of citizens of the United States; nor shall

any State deprive any person of life, liberty, or property, without due process of

law; nor deny to any person within its jurisdiction the equal protection of the

laws. Therefore, CASE is amending Contention 2 to propose that, if the NRC

and the U.S. Departrtment of State believe a 50 mile radius of safety is

necessary for U.S. Citizens near the crippled Fukushima plant, the Fourteenth

Amendment requires equal protection under the law, so the same former

ingestion pathway must now also become a plume exposure pathway

extending from the site of the nulear incident out 50 miles for all U.S. nuclear



power plants. CASE is requesting that the 50 mile criteria be imposed at

Turkey Point in the siting determination for 6 & 7. Potential traffic evacuation

patterns up to 50 miles away, especially to the north, must be analyzed

including the impact of "Shadow Evacuation" in the revised EPZ on traffic

coming out of Homestead. If a 50 mile plume exposure pathway is imposed

on U.S.citizens in Japan, the 14 Amendment requires that It be the

standard for U.S.citizens in the Continental U.S. and its territories

The loss of engineered safety features

NUREG 0396 (page 111-7 to 111-8) states:

The loss of either some or all engineered safety features are

postulated in Class 9 accidents. If the engineered safety

features are lost during an accident, then the LPZ has no

meaning with regard to the size of the areas around the

plant in which emergency response would be appropriate.

Clearly the Station Blackout event at the Fukushima Daichi site in Japan

demonstrates the loss of engineered safety features is possible and the CASE

contentions on emergency planning and evacuation should be heard in full.

Today, March 18, 2011, the following was released by the Japanes

government; it speack for it self and underscores the basis for Contention

2:

Exhibit 8 - Video: Japanese government expands evacuation zone
http://www.msnbc.msn.com/id/42555888/ns/usnews-life/

The NRC and all involved is safety planning for nuclear reactors
cannot ignore this information and its implications.

(iv) The contention is material to the findings the NRC must make to support



the action that is involved in the proceeding:

As is stated in 50.47, NRC will deny a license if the appropriate plan is not in place. The

FPL plan is not appropriate. The plans and procedures provided in the subject COL

assume a perfect situation where everyone follows them and there is no emotional or

situational anxiety present. Experience and studies have shown that in extreme

evacuation situations the public will not follow an orderly procedure. Panic and fear

prevail and any attempt at planned evacuation is impossible, especially in a nuclear event.

It is also the case that many trained workers on whom the authorities are planning to

maintain order and carry out assigned duties do not do so and join the evacuation. If they

have families, you must assume that their safety will supersede that of others.

By adding two nuclear reactors to the two already at Turkey Point, the possibility and

probability of a nuclear event is increased exponentially. And an event would not have to

be catastrophic; even a rumor of a significant leak of radio active gas or vapor could

cause panic in the area. Also, since there are two non-nuclear power plants at Turkey

Point, a nuclear event could result in shutting them down also due to lack of workers and

operators who would most likely not be willing to stay or return to a radioactive site.

(v) Facts or expert opinions

The logistics of evacuating 187,000 people are greater than can be achieved on
short notice and in a situation of panic following what is sure to be incomplete
and in accurate information. Simply ensuring that there will be sufficient
gasoline for that many cars is a major undertaking. Lines at the pumps would
be blocks long and the supply of gasoline would soon run out. And who is to
guarantee that the station owners or managers will stay around given the
threat to themselves and their families. It is an impossible situation. Build the
reactors somewhere else.

Evacuation from a nuclear event is far different from evacuation from other events.



Using evacuations from natural and other technological hazards as a basis for

comparison, we can conclude that evacuations in response to nuclear power plant

accidents are likely to be characterized by an extreme over-response to limited protective

action advisories; this phenomenon needs to be considered in behaviorally-based

radiological emergency response planning.

Emergency Planning Zones

For planning purposes, the NRC defines two emergency planning zones
(EPZs) around each nuclear power plant. The exact size and configuration of
the zones vary from plant to plant due to local emergency response needs and
capabilities, population, land characteristics, access routes, and jurisdictional
boundaries. The two types of EPZs are:

The plume exposure pathway EPZ extends about 10 miles in radius
around a plant. Its primary concern is the exposure of the public to, and
the inhalation of, airborne radioactive contamination.

The ingestion pathway EPZ extends about 50 miles in radius around a
plant. Its primary concern is the ingestion of food and liquid that is
contaminated by radioactivity.

In view of this admonition from both the NRC and the U.S. Department of State

and the NRC believe that a 10-mile evacuation radius is grossly inadequate

during a severe radiological emergency. These plans should take into

consideration the fact that the population within the 10-mile radius around

Turkey Point is already in excess of the capacity of the roads leading away from

the plant, and that evacuation of a 50-mile radius around Turkey Point would be

an evacuation of nearly the entire population of Miami-Dade County, which is

the eighth most populous county in the United States, according to the 2010 US

census. (2) It should also be noted that a 50 miles radius from Turkey Point

covers almost all of Miami Dade County and its over 2.5 million people.

The lessons learned from the Three Mile Island accident provide a very important

experience for emergency planners to seriously consider in determining the viability of

executing their nuclear accident emergency plan. A study into the human response in the



aftermath of TMI was published in "Evacuation Behavior In Response To Nuclear Power

Plant Accidents," by Donald Zeigler and James Johnson, Jr. in the May,1984 issue of The

Professional Geographer.

Here are some of their findings:

1. To plan for only a 10 mile evacuation is to significantly under plan for a
nuclear power station accident.

The 10-mile emergency planning zone is a politically arbitrary distance. It has no
bases in meteorology, radiation releases mechanisms and human behavior. In
fact studies of human behavior following the Three Mile Island accident in 1979,
where a limited evacuation advisory was issued by Pennsylvania Governor
Thornberg, provides evidence that people will be spontaneously leaving their
homes well beyond the current 10-mile planning zones. This human behavior
phenomenon has been termed the "evacuation shadow effect." This
evacuation shadow is determined by people who believe themselves to be at
risk who evacuate even though they have not been ordered or advised to do
so by officials. The study of human behavior around the Three Mile Island
accident showed that if only the government advised people, specifically
pregnant mothers and pre-school children, had left a 5 mile radius, that number
would have been about 3400 evacuees. Instead, up to as many as 200,000
people actually evacuated, approximately 39% of the population within 15 miles
of the reactor. The "shadow" evacuation phenomenon is not expected to begin
to diminish until approximately 25-miles out from the reactor. The study found
that in addition to the high rate of voluntary evacuation, those evacuees tended
to travel distances much greater than has been observed in previous studies
on non-nuclear related evacuation behavior (hurricanes, floods, etc.). The TMI
study evidenced that the median distanced traveled by evacuees was 85 miles.
The NRC commissioned a study (Flynn 1979) that evidenced an average
distance of 100 miles of travel.

To locate all the public shelters and reception centers immediately beyond

the 10-mile EPZ is to invite under-utilization and chaos.
Currently all shelters and reception centers for evacuees within the current
planning zone are located in a 10-20 mile range from the reactor. Anyone who
takes shelter in them will likely watch the resident population from that zone
pack into their cars and heads farther away. Ionizing radiation is such a
dreaded invisible threat people will want to put as much distance as possible
between them and the accident site.

To depend on buses to evacuate populations without cars (school children,
the elderly, and prison and hospital populations) is to ignore role
conflicts within the emergency personnel designated as drivers and
vital to successful evacuation.

Those people who are depended upon to drive buses are not likely to be
professional emergency workers. They may not respond, especially if they
have family of their own. They may delay response as a result of role conflict



between emergency duty and home. It is reasonable to assume that they are
most likely to tend to their families first. Social surveys of personnel with
assigned emergency duties indicate the strong potential for role conflict to
interfere with the management of a nuclear emergency. Research conducted in
the vicinity of the now closed Shoreham nuclear power station on Long Island,
NY questioned bus drivers and volunteer fireman "What do you think you would
do first if an accident requiring a full scale evacuation of the population within
10 miles of the nuclear reactor were to occur?"

The results found that 68% of 291 fire fighters, 73% of the 246 bus drivers
indicated that family obligations would take precedence over emergency duties.
The consequence of such choice would be a failed response to the nuclear
emergency.

Additionally, during the TMI accident role conflict was documented among many
emergency workers including the exodus of physicians, nurses, and
technicians required to staff both the short term and long term medical facilities.
At one local hospital, only six of 70 physicians who were scheduled for
weekend emergency duty reported for work. None of the hospitals researched
in the study were in the 5 mile radius of the evacuation advisory. Other
instances where role conflict occurred were the Pennsylvania National Guard
and even nuclear power plant workers.

1. To package information for radiological accident emergency planning as
similar to an emergency response to other disasters (i.e. hurricanes)
is to ignore that there are major differences in how people respond to
these very different events.
Nuclear power plant operators and emergency planners characterize nuclear
power plant disaster planning as no different than that for a hurricane or some
other disaster. The public clearly perceives a difference of threat and
consequences from a nuclear meltdown and that of a hurricane. But nuclear
utilities, emergency planners and the NRC refuse to acknowledge these distinct
differences in actual threat, public perceptions and fears of the harm that can
occur as the result of a nuclear power accident on scale of the Chernobyl
accident in Ukraine, and other catastrophes. The harm derived from a nuclear
accident both short term and long term includes deadly radiation sickness, cancer,
birth defects and spontaneous abortions. The magnitude of public response to be
greater than an evacuation from a natural disaster should be acknowledged and
factored into emergency planning.

5) To expect to "manage" the evacuation response is not realistic.

People will manage their own evacuation response. They will head out in their
own cars as quickly as possible and try to get on the few available roads and will
slow the entire evacuation process down. They will end up in traffic jams in
bottlenecks that are beyond the evacuation zones that will likely trap the intended
evacuees in traffic jams closer to the nuclear reactor and most immediately under
any escaping radiation plume.

Ultimately, the only relevant protection, however, is prevention. If you want real
civil defense, then we must shut these dangerous and aging reactors down.



Petitioners' closing statement:

The answer to this difficult situation is to not put people into it in the first place. Build

nuclear power plants where evacuation is not a problem and is not in a confined area

which the land and roadways surrounding Turkey Point have created. Turkey Point has

outgrown its location as a place to produce power which has any potential for a nuclear

incident. It is irresponsible for all authorities involved to put the residents and visitors at

risk in this manner; the Atomic Energy Act demands that they not do so. Either build 6&7

somewhere else or use energy conservation and efficiency to reduce the need for

power or recommend alternative energy sources and distributed/decentralized

production of power. Every home and business should produce its own power. A

monolithic, central source of power which must then be transmitted over great distances

is ninteenth century technology. Germany and China are doing better.

We can do better.

Amendment to Contention 2

In CASE's Petition to Intervene and Request for Hearing of August 18,

2010(Original) and of August 20, 2010 (Revised), at 16, 17 and 18, a summary

is presented of the subject FPL COL'sL population statistics and evacuation

times for the 10 Mile EPZ only. No discussion or information is presented in

the FPL COL for evacuation of the population beyond 10 miles. The so called

"Shadow Evacuation" area is not mentioned. The events at Fukushima make

this omission very poignant and prescient and present a clear lesson for

evacuation planners; it must be factored in.

On March 18, 2011, the US Department of State issued a travel warning that

contained the following recommendations to U.S. citizens:

"The United States Nuclear Regulatory Commission (NRC) recommends



that U.S. citizens who live within 50 miles (80 kilometers) of the Fukushima

Daiichi Nuclear Power Plant evacuate the area or take shelter indoors if safe

evacuation is not practical. The State Department strongly urges U.S. citizens

to defer travel to Japan at this time and those in Japan should consider

departing.

Travel Warning: Japan, U.S. Department of State, (Updated March 18, 2011).

..."Consistent with the NRC guidelines that would apply to such a

situation in the United States, we are recommending, as a

precaution, that U.S. citizens within 50 miles (80 kilometers) of the

Fukushima Daiichi Nuclear Power Plant evacuate the area or to

take shelter indoors if safe evacuation is not practical."

https://www.osac.qov/Pa-ges/ContentReportDetails.aspx?cid=1 0685

EPZs for power reactors are discussed in NUREG-0396; EPA 520/1-78-016,

"Planning Basis for the Development of State and Local Government

Radiological Emergency Response Plans in Support of Light Water Nuclear

Power Plants," December 1978. The size of the EPZs for a nuclear power plant

shall be determined in relation to local emergency response needs and

capabilities as they are affected by such conditions as demography,

topography, land characteristics, access routes, and jurisdictional boundaries.

The size of the EPZs also may be determined on a case-by-case basis for

gascooled nuclear reactors and for reactors with an authorized power level

less than 250 MW thermal. Generally, the plume exposure pathway EPZ for

nuclear power plants with an authorized power level greater than 250 MW

thermal shall consist of an area about 10 miles (16 km) in radius and the

ingestion pathway EPZ shall consist of an area about 50 miles (80 km) in

radius.

In the Revised Petition at 24, CASE's expert witness Donald Zeigler and

James Johnson, Jr are quoted as saying "To plan for only a 10 mile evacuation

is to significantly under plan for a nuclear power station accident." Could their



words have possilbly been proved truer than the example present at

Fukushima.

And the cited March 18, 2011 direction of the NRC and the State Department

makes the case: 50 miles is the range of concern, not 10.

A study into the human response in the aftermath of TMI was published in "Evacuation

Behavior In Response To Nuclear Power Plant Accidents," by Donald Zeigler and James

Johnson, Jr. in the May, 1984 issue of The Professional Geographer.

Here are some of their findings:

1. To plan for only a 10 mile evacuation is to significantly under plan for a
nuclear power station accident.

The 10-mile emergency planning zone is a politically arbitrary distance. It has no
bases in meteorology, radiation releases mechanisms and human behavior. In
fact studies of human behavior following the Three Mile Island accident in 1979,
where a limited evacuation advisory was issued by Pennsylvania Governor
Thornberg, provides evidence that people will be spontaneously leaving their
homes well beyond the current 10-mile planning zones. This human behavior
phenomenon has been termed the "evacuation shadow effect." This
evacuation shadow is determined by people who believe themselves to be at
risk who evacuate even though they have not been ordered or advised to do
so by officials. The study of human behavior around the Three Mile Island
accident showed that if only the government advised people, specifically
pregnant mothers and pre-school children, had left a 5 mile radius, that number
would have been about 3400 evacuees. Instead, up to as many as 200,000
people actually evacuated, approximately 39% of the population within 15 miles
of the reactor. The "shadow" evacuation phenomenon is not expected to begin
to diminish until approximately 25-miles

Actual wording from: Backgrounder on Emergency Preparedness at Nuclear
Power Plants

www.nrc.gov/...rm/.../emerg-plan-prep-nuc-power-bg.html - Cached - Similar

Emergency Planning Zones
For planning purposes, the NRC defines two emergency planning zones
(EPZs) around each nuclear power plant. The exact size and configuration of
the zones vary from plant to plant due to local emergency response needs and
capabilities, population, land characteristics, access routes, and jurisdictional
boundaries. The two types of EPZs are:



The plume exposure pathway EPZ extends about 10 miles in radius
around a plant. Its primary concern is the exposure of the public to, and
the inhalation of, airborne radioactive contamination.

The ingestion pathway EPZ extends about 50 miles in radius around a
plant. Its primary concern is the ingestion of food and liquid that is
contaminated by radioactivity.

In view of this admonition from both the NRC and the U.S. Department of State

and the NRC believe that a 10-mile evacuation radius is grossly inadequate

during a severe radiological emergency. These plans should take into

consideration the fact that the population within the 10-mile radius around

Turkey Point is already in excess of the capacity of the roads leading away from

the plant, and that evacuation of a 50-mile radius around Turkey Point would be

an evacuation of nearly the entire population of Miami-Dade County, which is

the eighth most populous county in the United States, according to the 2010 US

census. (2) It should also be noted that a 50 miles radius from Turkey Point

covers almost all of Miami Dade County and its over 2.5 million people.

The Fourteenth Amendment to the Constitution of the United States of America

states: All persons born or naturalized in the United States, and subject to the

jurisdiction thereof, are citizens of the United States and of the State wherein

they reside. No State shall make or enforce any law which shall abridge the

privileges or immunities of citizens of the United States; nor shall any State

deprive any person of life, liberty, or property, without due process of law; nor

deny to any person within its jurisdiction the equal protection of the laws.

CASE is amending Contention 2 to propose that, if the NRC and the U.S.

Departrtment of State believe a 50 mile radius of safety is necessary for U.S.

Citizens near the crippled Fukushima pplandalntufor the

crippled Fukushima plant, the Fourteenth Amendment requires equal

protection under the law, so the same 50 mile are must be addressed for

safety for



all U.S. nuclear power plants. CASE is requesting that the 50 mile criteria

be imposed at Turkey Point in the siting determination forr 6 & 7. By looking

at potential traffic evacuation patterns up to 50 miles away, escpeially to the

north, is timely evacuation possible? CASE suspects not, in which case

a siting license should not be issued. This lesson from Fukushima should be

applied to Turkey Point 6 & 7 in fairness to all of our citizens as required byh

the Fourtheenth Amendment.

Possible addition to policy and regulation by NRC

The March 18, 2011 direction by the State Department and the

NRC might differ from printed policy. Here is a citation from

the NRC's Backgounder on Emergency Preparedness at Nuclear Power Plants:

www.nrc.gov/...rm/.../emerg-plan-prep-nuc-power-bg. html - Cached - Similar

Emergency Planning Zones
For planning purposes, the NRC defines two emergency planning zones
(EPZs) around each nuclear power plant. The exact size and configuration of
the zones vary from plant to plant due to local emergency response needs and
capabilities, population, land characteristics, access routes, and jurisdictional
boundaries. The two types of EPZs are:

The plume exposure pathway EPZ extends about 10 miles in radius
around a plant. Its primary concern is the exposure of the public to, and
the inhalation of, airborne radioactive contamination.

The ingestion pathway EPZ extends about 50 miles in radius around a
plant. Its primary concern is the ingestion of food and liquid that is
contaminated by radioactivity.

Please note that here the 50 Mile radius only refers to the ingestion of food

and liquid which might be contaminated while the March 18 directive concerns

evacuation with no reference to food or liquid. This speaks to CASE's

assertion



in the Revised Petition at X, that (cite professor's first point). The dynamic

of an actual incident, as we are learnimg more than a month after Fukushima,

is unpredicatable.

NUREG-0396: NO SPECIAL PLANNING BEYOND 10 MILES

Planning guidelines specifically directed planners to not do extraordinary

planning or preperation beyond the 10 mile EPZ in the 50 mile EPZ. The

only concern to be addressed beyond 10 miles was food and livestock.

NUREG-0396; EPA 520/1-78-016, PLANNING BASIS FOR THE

DEVELOPMENT OF STATE AND LOCAL GOVERNMENT RADIOLOGICAL

EMERGENCY RESPONSE PLANS IN SUPPORT OF LIGHT WATER NUCLEAR

POWER PLANTS, at 13-17, states:

"For the ingestion exposure Emergency Planning Zone, (now called
the Ingestion Pathway EPZ, 10 to 50 miles from a plant, authors note) the
planning effort involves the identification of major exposure pathways from
contaminated food and water and the associated control points and mechanisms.
... The EPZ guidance does not change the requirements for emergency
planning, it only sets bounds on the planning problem. The Task Force does
not recommend that massive emergency preparedness programs
be established around all nuclear power stations. (emphasis added) The
following examples are given to further clarify the Task Force guidance on
EPZs:

No special local decontamination provisions for the general public
(e.g., blankets, changes of clothing, food, special showers)
No stockpiles of anti-contamination equipment for the general
public
No construction of specially equipped fallout shelters
No special radiological medical provisions for the general public
No new construction of special public facilities for emergency
use
No special stockpiles of emergency animal feed
No special decontamination equipment for property and equipment
No participation by the general public in test exercises of
emergency plans.
Some capabilities in these areas, of course, already exist under
the general emergency plans of Federal and State agencies.



B. Size of the Emergency Planning Zone
Several possible rationales were considered for establishing the
size of the EPZs. These included risk, probability, cost
effectiveness and accident consequence spectrum. After reviewing
these alternatives, the Task Force chose to base the rationale
on a full spectrum of accidents and corresponding consequences
tempered by probability considerations. These rationales are
discussed more fully in Appendix I.
The Task Force agreed that emergency response plans should be
useful for responding to any accident that would produce offsite
doses in excess of the PAGs. This would include the more severe
design basis accidents and the accident spectrum analyzed in the

RSS. After reviewing the potential consequences associated with

these types of accidents, it was the consensus of the Task Force
that emergency plans could be based upon a generic distance out
to which predetermined actions would provide dose savings for any
such accidents. Beyond this generic distance it was concluded that
actions could be taken on an ad hoc basis using the same considerations
that went into the initial action determinations.
The Task Force judgment on the extent of the Emergency Planning Zone
is derived from the characteristics of design basis and Class 9
accident consequences. Based on the information provided in Appendix
I and the applicable PAGs a radius of about 10 miles was selected
for the plume exposure pathway and a radius of about 50 miles was
selected for the ingestion exposure pathway, as shown in table 1.
Although the radius for the EPZ implies a circular area, the actual
shape would depend upon the characteristics of a particular site.
The circular or other defined area would be for planning whereas
initial response would likely involve only a portion of the total area.
The EPZ recommended is of sufficient size to provide dose savings to
the population in areas where the projected dose from design basis
accidents could be expected to exceed the applicable PAGs under
unfavorable atmospheric conditions. As illustrated in Appendix I,

consequences of less severe Class 9 accidents would not exceed the

PAG levels outside the recommended EPZ distance. In addition, the
EPZ is of sufficient size to provide for substantial reduction in
early severe health effects (injuries or deaths) in the event of the
more severe Class 9 accidents.
Table 1. Guidance on Size of the Emergency Planning Zone



Critical Organ and
Accident Phase Exposure Pathway EPZ Radius
Plume Exposure Whole body (external) about 10 mile radius*
Pathway
Thyroid (inhalation)
Other organs (inhalation)
Ingestion Pathway** Thyroid, whole body, about 50 mile radius***
bone marrow (ingestion)
Judgment should be used in adopting this distance based upon considerations
of local conditions such as demography, topography, land characteristics,
access routes, and local jurisdictional boundaries.
** Processing plants for milk produced within the EPZ should be included in
the emergency response plans regardless of their location.
***The recommended size of the ingestion exposure EPZ is based on an
expected
revision of milk pathway Protective Action Guides based on FDA-Bureau of
Radiological Health recommendations. The Task Force understands that
measures such as placing dairy cows on stored feed will be recommended
for projected exposure levels as low as about 1.5 rem to the infant
thyroid. Should the current FRC guidelines, 10 rem 8), be maintained,

an EPZ of about 25 miles would achieve the objectives of the Task Force.

http://pbadupws.nrc.gov/docs/ML0513/ML051390356.pdf

Reviewing the prescription above for designing and stocking the EPZ in light of

the experience at Fukushima, as well as Chernobyl and Three Mile Island, one

must ask, was this responsible and forward looking advice and direction? Would

the residents of the three accident sites mentioned above have been better

served by having the No items and provisions in place? Was, is it, prudent

to only be concerned only "with the ingestion of food and liquid that is

contaminated by radioactivity."? (cited above). How does that square with

this report: Japanese Shelters Report Shortage of Food, Water

(VOA News March 17,2011) Japanese officials report increasing problems in
getting food and water to hundreds of thousands of people who remain in
makeshift shelters almost a week the nation's worst recorded earthquake triggered
a devastating tsunami. Freezing temperatures and snow compounded the misery as
hope faded for finding more people alive in the remains of coastal communities
destroyed by Friday's tsunami. ... Agriculture ministry officials said they are
unable to get ample supplies to more than half a million people in shelters across



the country's northeast because of gasoline shortages and the damage to
infrastructure. They said 1.25 million meals and almost three-quarters of a million
beverage bottles were sent out to five affected provinces between Saturday and
Tuesday, but that was far short of the needs. Traffic jams: The ministry said
delivery trucks have been hampered by long lines of cars which block highways
while waiting for hours to purchase gasoline. Relief efforts are also hampered by
heightened radiation levels in the area of the damaged Fukushima nuclear plant,
which lies between Tokyo and the worst affected areas. Supplies of heating fuel are
also low at many of the shelters, where earthquake victims have had to cope with
several nights of sub-freezing temperatures. Tens of thousands of homes have been
damaged and whole communities have been washed away, leaving many with
nowhere else to go.
Chilly weather: In the coastal city of Ofunato, where several international rescue
teams have been searching for survivors, the head of a U.S. team reported that the
temperature Wednesday evening was -5 Celsius and more than eight centimeters of
snow had fallen. Some information for this report was provided by AP, AFP and
Reuters.

Observation regarding NUREG-0396

One must wonder if the authors of NUREG -0396 were aware that the United

States is subject to rather severe winters; nuclear disasters do not check on

the weather before occuring and then only do so if the temperature is above 60

degrees Farenheight. Again, the lessons from Fukushima tell us that the

written policies and the mind set of those drafting policy could benefit from a

thorough study of the three major nuclear events we have experienced.

Aaonnd the subsequent direction issued on March 18, 2011, it would seem that

the subject should be re-vistied. AClearly,

in real time, 10 miles was far too conservative an estimate of what would be

required for public safety..

Map of Evacuation Zones Around Japan Nuclear Plant - Interactive Feature -

NYTimes.com

http://www.nytimes.com/interactive/2011/03/1 6/wo rld/asia/japan-n u clear-

evaculation-zone. html?emc=etal



Contention 5 - FAILURE AND OMISSION OF THE FPL COL
FOR THE PROPOSED TURKEY POINT NUCLEAR REACTORS
6&7 analysis to consider or incorporate any
scientifically valid projection for sea level rise and climate change through
the end of this century and beyond.

CONTENTION: FIVE

I, Harold R. Wanless, on behalf of CASE (Citizens Allied for Safe Energy) have
the following contentions and concerns over the proposal to add additional
nuclear power plant facilities at Turkey Point. The FPL COL application for two
new nuclear reactors at Turkey Point must be considered invalid - both the
FSAR (for instance Chapter 2) and also the ER analyses (these matters are
relevant to nearly every chapter of the ER) because neither considers and
neither incorporates any scientifically valid projection for sea level rise through
this century and beyond. Doing so will dramatically diminish and likely negate
the viability of this proposal.
Such a consideration is expressly required by 10 CFR 52.79
1. Human-induced atmospheric warming is recognized to be rapidly warming the polar

regions of Earth (Bindoff et al., 2008; National Research Council, 2010) leading to
warming Arctic and Antarctic Ocean waters, accelerating melt of permafrost and
tundra (Schuur et al., 2008; and Zimov et al., 2006), destabilization of methane
hydrates (Shakhova et al, 2010), and accelerating melting of the Greenland and
Antarctic Sheets (Van den Broeke et al., 2009; Velicogna, 2009; Kerr, 2009; and
Jiang et al., 2010). This is leading to accelerating global sea level rise.

1. Sea level has been rising at an accelerated rate since about 1930 (Wanless et al.,
1994). This has resulted in a about a 9-inch rise of sea level in south east Florida.
This rise is about the global rate of sea level rise. Presently global and south
Florida sea level is rising at just greater than one foot (30 cm) per century but is
accelerating at 0.17 millimeters per year.

1. The Science Committee (of which I am Chair) of the Miami-Dade County Climate
Change Advisory Task Force issued a projection of future sea level rise for south
Florida, stating that:

"With what is happening in the Arctic and Greenland, many respected scientists4
now see a likely sea level rise of at least 1.5 feet in the coming 50 years and a
total of at least 3-5 feet by the end of the century, possibly significantly more.
Spring high tides would be at +6 to +8 feet. This does not take into account the
possibility of a catastrophically rapid melt of land-bound ice from Greenland, and it
makes no assumptions about Antarctica" (MDC-CCATF, 2008).



Since issuing this statement, Ice Sheet melting has dramatically increased on both
Greenland and Antarctica (Van den Broeke et al., 2009; Velicogna, 2009; Kerr,
2009; and Jiang et al., 2010). More recent projections of sea level rise through
the century are at or above the levels of our 2008 statement (Rahmstorf, 2010).

1. All climate and sea level assessments agree that ice melt, and sea level rise will be
accelerating into the next century. This means that we will not be adjusting living
with a three- or five-foot sea level rise but one that is continues rising at an
accelerating rate. If we have reached plus five feet by the end of the century,
sea level will be rising at a foot per decade.

1. Circular No. 1165-2-211 of the United States Army Corps of Engineers, issued July 1,
2009, specifically directs incorporation of "the direct and indirect physical effects
of projected future sea-level change in managing, planning, engineering,
designing, constructing, operating, and maintaining USACE projects and systems
of projects. Recent climate research by the Intergovernmental Panel on Climate
Change (IPCC) predicts continued or accelerated global warming for the 21st
Century and possibly beyond, which will cause a continued or accelerated rise in
global mean sea-level. Impacts to coastal and estuarine zones caused by sea-
level change must be considered in all phases of Civil Works programs"
(USACOE, 2009). Surely a major addition to a nuclear power plant facility should
fall under similar scrutiny.

1. I am not aware that sea level rise in all its ramifications has been considered and/or
incorporated into the proposal for significant expansion of the Turkey Point
nuclear facility.

1. It is critical that a realistic projected sea level rise through this century and beyond an
understanding of the rates of sea level rise be carefully considered and
incorporated into the evaluation. Rising sea level will have significantly have
changed the coastal environments, base-level elevations, storm surge patterns,
and population and demographics of southeast Florida by the time the proposed
units come on line - and rising sea level will dramatically diminish southeast
Florida and it population by the end of the century.

a. Incorporating future sea level changes will affect the population trends for the
south Florida area and as such the future power needs.

a. Incorporating future sea level changes will change the viability of a nuclear
power complex that is increasingly isolated from the mainland and sitting in
the middle of a combined Biscayne/Florida Bay.



a. Incorporating future sea level changes will change the safety of the complex
during major storms and terrorist threats.

a. Incorporating future sea level changes will dramatically change the ability of
the associated cooling complex to function and to remain isolated from and
prevent harm to the adjacent marine environment.

a. Incorporating future sea level changes will change the ability of the complex to
contain any nuclear accidents.

1. Do not see that any of this has been addressed.
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Amendment to Contention 5

This summary of the storm surge and wave height related to the Fukushima
tsunami is from Wikipedia:

"The earthquake triggered extremely destructive tsunami waves of up to 37.9
meters (124 ft)[111 that struck Japan minutes after the quake, in some cases
traveling up to 10 km (6 mi) inland,[12] with smaller waves reaching many other
countries after several hours. ... On 18 March, Yukiya Amano-the head of the



International Atomic EnerqyAgency-described the crisis as "extremely
serious."[181 Residents within a 20 km (12 mi) radius of the Fukushima I
Nuclear Power Plant and a 10 km (6 mi) radius of the Fukushima II Nuclear
Power Plant were evacuated. In addition, the U.S. recommended that its
citizens evacuate up to 80 km (50 mi) of the plant.L191"

For purposes of this discussion, while the storm surge was monumental and

greater than any ever anticiapted at Turkey Point, the fact that the sea surged

six miles inland is signifcant for south Florida since most of its land is at or

below sea level. There is nothing to stop a strong surge from the ocean so

Turkey Point, Homestead and much of Miami Dade County can be flooded

over from a strong storm. Indeed, Miami Beach roads are impassable with

even a minor storm.

COMPREHENSIVE GEOLOGICAL ARTICLE

The following comprehensive article published on March 24, 2011
and includes comments on Fukushima by Dr. Harold Wanless, the CASE
expert witness who prepared Contention 5. Reviewing Dr. Wanless's
observations
in the Revised Petition in light of Fukushima reveals that his concerns and
observations were well founded. http://www.onearth.orq/article/sea-level-rise-
brinQs-added-risks-to-coastal-nuclear-plants

Sea Level Rise Brings Added Risks to Coastal Nuclear Plants

Alyson Kenward (March 24, 2011) Earth Network

Power has finally been restored to all the reactors at Fukushima Daiichi



nuclear power plant in Japan, nearly two weeks after the facility was ravaged by

a 30-foot tsunami, giving Japanese officials new hope they can keep the crisis

from spinning further out of control. With some of the immediate danger of a

complete meltdown on hold and much hazardous work remaining, authorities

are only starting to investigate exactly what happened, and what extra safety

features might have prevented the disaster.

They're not the only ones. In many parts of the world, including the United

States, nuclear reactors are often located near the ocean, due to their

requirement for abundant supplies of water for cooling purposes. And while

tsunamis aren't a threat everywhere, the sea can pose other challenges.

Hurricanes, for example, can push walls of water ahead of them, like the storm

surge that did most of the damage to New Orleans when Hurricane Katrina

swept through in 2005. In fact, one U.S. nuclear plant has already been dealt a

direct hit by a severe hurricane. In 1992, when Category 5 Hurricane Andrew

hammered the Turkey Point power plant in southern Miami-Dade County, Fla.,

its nuclear reactors were unharmed despite extensive damage to other parts of

the facility.

But scientists anticipate that in the future, sea level rise will cause hurricanes

and their storm surges, as well as flooding caused by other types of storms, to

be more severe than during the past few decades. In the wake of the Japanese

crisis, which involved a more devastating tsunami than planners anticipated,

nuclear analysts in the U.S. are now asking themselves how vulnerable coastal

nuclear plants are to a comparable emergency.

"After the events in Japan, we took a hard look at whether our operating

facilities are protected, based on current regulations and operating

procedures," says Roger Hannah, a senior public relations official with the U.S.

Nuclear Regulatory Commission (NRC). Relying on models of expected flood



levels and storm surges, along with "real-world experience with hurricanes,"

the NRC believes all U.S. coastal nuclear facilities are already built to withstand

the worst-case storm scenario, Hannah says. On March 23, the NRC also

launched an additional two-step review of U.S. nuclear plants, aimed to last

about three months.

Of course, the Fukushima Daiichi plant was also designed to withstand what

officials considered a worst-case earthquake and tsunami, but that wasn't

enough. All of the nine U.S. nuclear plants that are within two miles of the

ocean were built at least 30 years ago. But during these three decades the sea

has been rising as a result of climate change (not to mention local changes in

the geology at some locations, where the land is sinking), and sea level will

continue inching up throughout the next century. If the sea is higher to begin

with, that means storm surges or tsunamis will pack an extra punch. The worst

case, in short, could be worse than anyone imagined when these plants were

first built.

Even without significant sea level rise, U.S. plants have already had some

close calls. In the early morning hours of August 24, 1992, the center of

Hurricane Andrew came ashore just eight miles from Florida's Turkey Point

nuclear plant. The storm was one of the worst to hit Florida's eastern shore in

recorded history, and when it made landfall it sent 175 mile-per-hour winds

across Turkey Point and tossed a 16-foot surge of water towards the reactors.

At Fukushima Daiichi, workers had just a few minutes warning that a tsunami

was on its way; at Turkey Point, however, officials were aware of Hurricane

Andrew's approach for days in advance. That extra time was crucial: employees

began to shut the plant down a full 12 hours before the storm was scheduled to

strike.

The reactors and their protective concrete shells, built nearly 20 feet above the

ground, resisted Andrew's hurricane-force winds. Yet across the rest of the

Turkey Point property, owned and operated by Florida Power & Light Company



(FPL), the combination of high winds and floodwaters brought down the fire-

safety system, compromised the security system, and interrupted

communication to stations off the property.

Potentially the most hazardous incident was a loss of access to external power

for five days. Engineers at Turkey Point were forced to rely on the on-site diesel

generators to maintain cooling of the reactors' cores. Fortunately, this back-up

system was enough to keep everything operating safely. In Japan, however, an

equivalent back-up system was wiped out by the tsunami.

"Hurricane Andrew is historic because this is the first time that a hurricane

significantly affected a commercial nuclear power plant," wrote the NRC in a

1993 review of how Turkey Point fared during the emergency. While none of the

most essential safety features were compromised during the storm, the

damage was extensive enough that the facility was shut down for six months

following the disaster. Hurricane Andrew exposed the vulnerability of coastal

nuclear plants, particularly those in hurricane-prone regions of the country.

Turkey Point Expansion

Next year, Florida's Turkey Point nuclear plant will celebrate its 40th birthday

and is set to operate until at least 2032. It may also be expanding. In 2009, FPL

submitted an application to build two new reactors on the same property.

The planned reactors at Turkey Point are among 28 new ones the NRC is

currently reviewing for construction nationwide. It's been 30 years since a

nuclear plant was built in the U.S., but in recent years nuclear power has

become a popular energy choice among policy makers who want to lower

America's greenhouse gas emissions. For proponents of the nuclear industry,

nuclear power is an existing low-carbon technology that can be implemented

as soon as new plants are built. The Obama administration has already



endorsed nuclear power as an important part of the country's plan to move

away from fossil fuels, such as coal and natural gas. That position hasn't

changed since the Japanese emergency began to unfold.

But because they need a reliable source of water for cooling, nuclear reactors

are usually located along the coast, next to a large lake, or adjacent to a major

river. And for those near the sea, rising sea levels that go with climate change

could prove worrisome. In its 2007 report, the U.N. Intergovernmental Panel on

Climate Change (IPCC) found that global sea levels had been rising since the

1930s. The IPCC also found that today, on average, ocean levels are creeping

upwards about 1.2 inches every decade.

That might not sound like a lot, especially when nuclear plants are built 20 or

30 feet above sea level. But rising sea levels also raise the baseline level upon

which storm surges are built. So what might once have been a nonthreatening

storm surge can become a distinct danger.

"With sea-level rise, it's not the slow creeping that's the problem. It's the fact

that with storms and other extreme events you push more water farther inland,

which can create real problems," says environmental historian John Perkins

from Evergreen State College in Olympia, WA., who has recently been studying

the impacts that climate change may have on nuclear plants in the U.S..

In a 2008 study with graduate student Natalie Kopytko, Perkins specifically

assessed what risks sea level rise posed for nine reactors along the East and

West Coasts. Their findings, Perkins says, show that sea level rise isn't only

important in terms of long term changes at the shoreline adjacent to nuclear

plants. "[Kopytko] showed it was storms that were really behind the risk. These

are U.S. coastal reactors, and hurricanes can pile an awful lot of water in front

of them."

In their study, Perkins and Kopytko used estimates of future sea level to

calculate how much water might encroach upon nuclear plants. They found that



the plants in the U.S. were all built high enough to withstand sea level rise

alone over the next 50 years (which goes beyond the expected operating

lifetime of the current plants). But they also discovered that with the IPCC's

expected rate of sea level rise, storm surges from Category 4 or 5 hurricanes

will completely inundate the nuclear plants within their projected lifetimes. Their

findings were published in the January 2011 issue of the journal Energy Policy.

As sea levels continue to rise, scientists say the storm surges of these

hurricanes will get even larger. Worse yet, climate scientists now believe that

while Atlantic hurricanes may become less frequent later this century, they're

likely to get more powerful on average.

The NRC says it considers these factors when assessing the safety of nuclear

plants, and that the existing facilities at Turkey Point, in particular, are capable

of withstanding future storms, as proven by the experience with Hurricane

Andrew.

"We currently have models for all the nuclear facilities that exist, and those do

take into account the expected levels of flood and storm surges," says the

NRC's Hannah.

A New "Worst-Case Scenario"?

Following the 2004 tsunami in the Indian Ocean, which was particularly

devastating to Indonesia, the NRC reviewed its estimates of how big a threat

storm surges could be to U.S. coastal nuclear facilities -- but ultimately decided

not to change the way they calculate the "worst-case" scenario at each location.

"I expect they will revisit this again, following the Japanese emergency," says

David Lochbaum, a nuclear analyst from the Union of Concerned Scientists.

But considering they didn't change their policy after 2004, I don't anticipate they

will change their predictions this time either."

When it comes to figuring just how much sea level rise could affect the



proposed new plants, which could have at least 100-year lifetimes from

beginning of construction to complete decommissioning, Hannah says, "we

look at the expectations for effects in the area in the future, and that includes

storm surges."

During its safety assessment for the new reactors' applications at Turkey Point,

FPL has modeled a worst-case scenario, based on what they estimate to be

the highest tide conditions paired with the worst potential hurricane to strike the

area -- plus an additional 10 percent for an extra margin of safety. Based on

these estimates, FPL predicts the maximum storm surge at the location of the

new Turkey Point reactors would likely be no higher than 24.8 feet, which is 1.2

feet below the plant's safety facilities.

In particular, these calculations of a likely maximum storm surge include an

estimate that sea level could rise by between 0.78 and 1 foot in Biscayne Bay

during the next century. This rate of sea level rise was based on observations

taken at a nearby NOAA tide gauge between the years 1931 and 1981 and then

extrapolated forward. Scientists, however, have observed that in recent

decades the rate of sea level rise has been accelerating. According to a

Climate Central analysis of sea level rise in the same region, but based on

readings for the most recent 30-year period, the rate of sea level rise around

Turkey Point is already about 15 percent higher, or about 1.1 feet-per-century,

than what FPL used in its assessment. Consequently, FPL's assessment that

Turkey Point can withstand a worst-case scenario storm might fall short.

There is already a growing consensus among scientists that the rate of sea

level rise is higher than the IPCC estimated in their 2007 report. For example,

a 2010 report from the National Academy of Sciences confirmed that the future

rate of sea level rise may actually be higher than that projected by the 2007

IPCC assessment, because that report didn't take into account future ice

losses from Greenland and Antarctica. Consequently, FPL has likely failed to

account for how much sea level will rise at Turkey Point in the next 100 years.

Because these rates of sea level rise are included in the calculations of how



large storm surges could be at Turkey Point, FPL may also be underestimating

their "worst-case scenario."

Greenland holds enough ice to raise sea level 23 feet. That won't happen by

2100, but scientists now say that Greenland will probably contribute to more

sea level rise than the IPCC predicted in their 2007 report.

Scientists have already recommended that major coastal installations,

including industrial plants and naval bases, prepare for more sea level rise in

the next century than what FPL has estimated. For example, in a new report on

sea level rise, the Academy recommends that the Navy prepare for an average

of 2.6 feet of sea level rise by 2100. That report also emphasized the threat

posed by storm surge-related flooding, rather than the increase in baseline

sea levels.

The extent of sea level rise that FPL has incorporated into their estimates of the

maximum possible storm surge has already become a point of contention in

the safety assessment for the new Turkey Point reactors. The Miami-Dade

County Climate Chanqe Advisory Task Force (CCATF) has called for the NRC

to request that a much higher level of sea level rise be included in the

assessment.

In support of a petition against FPL's proposal to build the two new reactors at

Turkey Point, University of Miami geologist Harold Wanless has testified on

behalf of the Miami-Dade CCATF that:

"With what is happening in the Arctic and Greenland, many respected scientists

now see a likely sea level rise of at least 1.5 feet in the coming 50 years and a

total of at least three to five feet by the end of the century, possibly significantly

more."

Wanless, who also chairs Miami-Dade's climate change task force, further

testified that "incorporating [realistic] future sea level changes will change the



safety and structural integrity of the complex during major storms."

Currently the safety assessment for the new Turkey Point reactors is still under

review and the NRC has not authorized the construction of the new reactors.

However, the UCS's Lochbaum doesn't expect that the NRC will change its

policies to demand a higher estimate of sea level rise be incorporated into

maximum storm surge calculations.

"Thus far, the NRC has been looking backwards in terms of predicting changes

[to sea level rise]," he explained, "And if they've been doing that for 30 years, I

don't anticipate they'll change that soon."

This article was provided by OnEarth partner Climate Central.

POSSIBILITY OF TURKEY POINT 3 & 4 TAKING OUT 6 & 7

The events at Fukushima make the potential impact of the inundation
of Turkey Point 3 & 4 on the operation of the proposed Turkey Point 6 & 7.
As was seen in Fukushima, circumstances combined to make the generators
fail bringing the whole complex down. According to FPL's website information,
Turkey Point Safety Information System Information, Milestones(
http://www.fpl.com/environment/nuclear/pdf/turkeypoint.pdf
(Turkey Point 4 & 4 were c)onstructed to withstand earthquakes:
The plant is designed to withstand earthquakes and other natural events
stronger than ever recorded in the region. Protected from flooding: The plant is
elevated 20 feet above sea level to protect against flooding and extreme storm
surges. One must ask: is 20 feet high enough to assure that Turkey Point 3 & 4
will not be taken out and create problems for Turkey Point 6 & 7. The storm
surge at Turkey Point during Hurrican Andrew was less than 6 feet so there
was not
true test of the strength and reliabitly of Turkey Point 3 & 4 in 1992. Fukushima
showed us what can happen when systems fail affecting several reactors in
a complex. On Monday, 28 March Nuclear Power Plants website ( nuclear-
powerplants.blogspot.com/.../fukushima-i-nuclear-reactor-accidents.html -
Cached)
reported:

"High levels of radiation from contaminated water hindered work on restoring
the cooling pumps and other powered systems to reactors 1-4. The Japanese
Nuclear Safety Commission reported that it assumed melted fuel rods in Unit 2
released radioactive substances into cooling water which subsequently leaked



out through an unknown route to the Unit 2 turbine building basement.

In hopes of reducing the amount of water leaking, TEPCO reduced the amount
of water pumped into Reactor 2 from 16 tons per hour to 7 tons per hour,
despite the priority of cooling the reactor core. Confirming concerns, the
temperature in the reactor raised by 200C. Highly radioactive water was also
found in three "trenches" (tunnels that house electrical wires from the turbines)
which stretch toward, but do not connect to, the sea. Water levels in trenches of
Units 2 and 3 were 1 m below the level at which they would overflow to the sea,
while the Unit 1 trench was 10cm from overflowing. TEPCO reported they used
sandbags and concrete to prevent an overflow at the opening of the tunnel.

TEPCO confirmed finding low levels of plutonium in five samples from 21
March and 22 March, concluding that "two samples out of five may be the direct
result of the recent incident."

The loss of engineered safety features

NUREG 0396 (page 111-7 to 111-8) states:

The loss of either some or all engineered safety features are

postulated in Class 9 accidents. If the engineered safety

features are lost during an accident, then the LPZ has no

meaning with regard to the size of the areas around the

plant in which emergency response would be appropriate.

Clearly the Station Blackout event at the Fukushima Daichi site in Japan

demonstrates the loss of engineered safety features is possible and the CASE

contentions on emergency planning and evacuation should be heard in full.

CONCLUSION

It is CASE's position that Contentions 1,2 and 5, as related to safety,

evacuation, distribution of potassium iodide, and the impact of storm surges

and climate change should be revisted as well as every NRC and industry

nuclear plan and system now in place regarding the public's safety. All FEMA,

State and Local plans for timely evacuation, for the pre-placement of potassium



iodide, for the predictions of reliable and credible scientists regarding sea level

rise and storm surge, should be re-built from the ground up. And, if as CASE

suspects, one or more of these areas cannot be adequately allowed for at

Turkey Point, no license should be issued, ever, for Turkey Point 6 & 7, and

even plans for increased power for Turkey Point 3 & 4 should be re-analyzed.

No one wants to be in the current position of the Japanese nuclear regulatory

authorities who did not, and maybe could not have, allowed for such a

catastrophic series of events. Forewarned is forearmed. It behooves all

responsible administrators world wide to learn from Fukushima; Germany has

shut down several of its reactors and seems committed to eliminating nuclear

energy totally from the nation. (www.upi.com/.../Germany...shut-

down...reactors/UPI-52431300208122/ - Cached). Such a pause and indepth

analysis seems prudent for our nation as well.

Sounds Of Silence

This past weekend 10,000 college students gathered in Washington, D.C. at the Convention
Center for the Powershift 2011 Conference focused on calling the
attention of the U.S. Chamber Of Commerce to the reality and presence of climate change,
climate change as presented in Contention 5 of this petition.
But, since Simon and Garfunkel wrote these words in 1964,

And in the naked light I saw
Ten thousand people, maybe more
People talking without speaking
People hearing without listening
People writing songs that voices never share
And no one dared
Disturb the sound of silence

nothing seems to have changed. Did anyone outside of the Convention Center

hear their message, their angst, their concern? Did anyone read Dr. Wanless's

Climate Change Study submitted with the Revised Petition and realize that there

is a clear and present threat to life as we know it in South Florida and on this entire

planet? Or is it people talking and no one is listening?

On April 14,2011 CASE was one of 45 organizations and individuals to file this

petition on the EIE system for the NRC:

EMERGENCY PETITION TO SUSPEND ALL PENDING REACTOR LICENSING



DECISIONS AND RELATED RULEMAKING DECISIONS PENDING
INVESTIGATION OF LESSONS LEARNED FROM FUKUSHIMA DAIICHI
NUCLEAR POWER STATION ACCIDENT

At age 73, this writer has spent most of the last year and a half on the quest to
keep Turkey Point 6 & 7 from being licensed, advocating the use of renewable
energy and distributed, decentralized production of energy, as well energy conservation and
efficiency. Living less than twenty five miles from Turkey Point
for the last 42 years, learning to love and appreciate the unique and fragile spit
of land we live on and the dangers to its precarious ecological balance, it was
encouraging to see so many people from all over the nation coming together
last Thursday to present this focused statement of concern and pleading to our
governmental authorities, a plea for rationality and sanity where they seem to be
lacking in decisions which seem to be driven by economics and politics instead of
concern for the public welfare. A CASE member and activist, grew up seven miles from
Turkey Point. She had thyroid cancer, treated sucessfully, which is really no surprise since
the Florida Department of Health statistics show a 25% greater incidence of thyroid cancer
in Miami Dade, Broward and Palm Beach Counties over the rest of the State of Florida and
over the national average. The judgments and decisions of authorities over 500 miles away
in Tallahassee and over 1000 miles away in Washington, D.C. are more than writings on
paper; they affect real people and actual land, water, flora and fauna. And their
grandchildren. "The words of the prophets are written on the subway walls , and tenement
halls." And in petitions before the NRC.

One underlying message of the Fukushima experience is that, in the time of an

actual emergency plans on paper are not always followed as written and that

judgement, decisions and circumstances each have a dynamic of their own.

Also, planning is 90% of everything. Most ventures, be they governmental,

business, military or personal, fail or do not achieve their goals or potential due

to lack of thorough and exhaustive planning. We would hope that a new level of

planning can become a goal for the NRC and the nuclear industry. However, it

is CASE's contention that the best course of action is to avoid the situation

entirely by not putting people, the land and water, and our food supply in harms

way. Do not create a potentially harmful situation in the first place. Do not put

new reactors at Turkey Point.

----------------------------------------------------------------------------------------



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETYAND LICENSING BOARD PANEL

Before the Licensing Board:
E. Roy Hawkens, Chair
Dr. Michael F. Kennedy
Dr. William C. Burnett

In the Matter of

Florida Power & Light Company

Combined License Application for
Turkey Point Units 6 & 7

)) Docket No. 52-040 and 52-041
)

)
)

) April 18, 2011
_ )

CERTIFICATE OF SERVICE

I, BARRY J. WHITE, hereby certify that copies of the foregoing
was served upon the following persons by Electronic Information
Exchange and/or electronic mail.

U.S. Nuclear Regulatory
Commission
Atomic Safety and Licensing Board
Panel
Mail Stop: T-3 F23
Washington, DC 20555-0001
Joshua Kirstein, Law Clerk, ALSB
Email: gosh.kirstein(anrc.,ov

E. Roy Hawkens
Administrative Judge, Chair
Email: roy.hawkens(cnrc.gov

Dr. Michael F. Kennedy
Administrative Judge
Email: michael.kennedyvnrc.gov

Dr. William C. Burnett
Administrative Judge
Email: william.burnett2(@nrc.,ov

U.S. Nuclear Regulatory
Commission
Office of the General Counsel
Mail Stop: 0-15 D21
Washington, DC 20555-0001
Marian Zobler, Esq.
Sara Kirkwoord, Esq.
Patrick Moulding, Esq.
Sara Price, Esq.
Joseph Gilman, Paralegal
Karin Francis, Paralegal
Email: marian.zobler(anrc..ov;
sara.kirkwood(anrc..ov;
Patrick.mould in-q(nrc.gov;
sara. price( nrc.qov;
ioseph.,qilman(@)nrc.gov;

karin.francis(onrc.,ov

U.S. Nuclear Regulatory
Commission
Office of Commission Appellate
Adjudication



Mail Stop: 0-7H4M
Washington, DC 20555-0001
Email: ocaarnail d~nrc.gov

OGC Mail Center: Members of this
office
have received a copy of this filing by EIE
service.
Florida Power & Light Company
700 Universe Blvd.
Juno Beach, Florida 33408
Mitchell S. Ross
Vice President & General Counsel -
Nuclear
Email: mitch.ross(fpl.corn

Florida Power & Light Company
801 Pennsylvania Ave. NW Suite 220
Washington, DC 20004
Steven C. Hamrick, Esq.
Mitchell S. Ross
Email: steven.hamrick~fpl.com;
mitchell.ross (fpl.com

Counsel for the Applicant
Pillsbury, Winthrop, Shaw, Pittman,
LLP
2300 N Street, N.W.
Washington, DC 20037-1122
Alison M. Crane, Esq.
Stefanie Nelson George, Esq.
John H. O'Neill, Esq.
Matias F. Travieso-Diaz, Esq.
Maria Webb, Paralegal
Email: alison.crane~a~pillsburylaw.com;
stephanie.georige~i-hpillsburylaw.coi;
jolm.oneill pillsburylaw.com;
matias.travieso-diaz(apillsburylaw.com;
maria.webb(npillsburylaw.com;
Counsel for Mark Oncavage, Dan
Kipnis, Southern Alliance for Clean
Energy and National Parks Conservation

Association Turner Environmental Law
Clinic Emory University School of Law
1301 Clifton Rd. SE
Atlanta, GA 30322
Lawrence D. Sanders, Esq.
Mindy Goldstein, Esq.
Email: lsande3@Cemory.edu;
magolds@emnory.edu

Counsel for Mark Oncavage, Dan
Kipnis,
Southern Alliance for Clean Energy and
National Parks Conservation Association
Everglades Law Center, Inc.
3305 College Avenue
Ft. Lauderdale, Florida 33314
Richard Grosso, Esq.
Email: richard('evergladeslaw.org

Counsel for the Village of Pinecrest
Nabors, Giblin & Nickerson, P.A.
1500 Mahan Drive, Suite 200
Tallahassee, FL 32308
William C. Garner, Esq.
Gregory T. Stewart, Esq.
Email: buarner(angnlaw.com;
gstewart~n-glaw.corn

Citizens Allied for Safe Energy, Inc.
10001 SW 129 Terrace
Miami, FL 33176
Barry J. White
Email: bw tamnia(tibellsouth.net

U.S. Nuclear Regulatory Commission
Office of the Secretary of the
Commission
Mail Stop: O-16C1
Washington, DC 20555-0001
Email: hearingdocket6mnrc.gov



Dated: April 18, 2011
/signed electronically by/
Barry J. White
Authorized Representative
Citizens Allied for Safe Energy, Inc.
10001 SW 129 Terrace
Miami, Florida 33176
Email: bw



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETYAND LICENSING BOARD PANEL

Before the Licensing Board:
E. Roy Hawkens, Chair
Dr. Michael F. Kennedy
Dr. William C. Burnett

In the Matter of )
) Docket No. 52-040 and 52-041

Florida Power & Light Company )
)

Combined License Application for )
Turkey Point Units 6 & 7 ) April 18,2011

EXHIBITS FOR CASE AMENDED CONTENTIONS 1,2 & 5

LIST OF EXHIBITS:

Introduction: Food and water poisoned by Japanese nuclear leak as expert
warns more could die than in Chernobyl, Mirror, March 20, 2011: (1 page, whole
documtne)

Exhibit 1 - Japanese qovernment admits potassium iodide pills should have
been distributed earlier (2 pages, whole document)

Exhibit 2 - Guidance Potassium Iodide as a Thyroid Blocking Agent in Radiation
Emergencies U.S. Department of Health and Human Services Food and Drug
Administration Center for Drug Evaluation and Research (CDER) December
2001 (12 pages, link:)

www. fda.govi.. ./GuidanceComplianceRegulatorylnformation/Guidances/ucmO8O
542.pdf- Similar

Exhibit 3 -

Exhibit 4 - : Fukushima evacuees denied care over radiation concern
(full document)

Exhibit 5 - Shelters starting to require radiation-free
'certificates'



Exhibit 6 - - Travel Warning: Japan (Updated March 18, 2011)
Natural Disasters East Asia & Pacific > Japan 311912011 U.S.

Exhibit 7 - Attachment C-1 Risk - 10 Mile EPZ and probability
shenanigans.

Exhibit 8 - Video: Japanese government expands evacuation zone
http://www.msnbc.msn.com/id/42555888/ns/usnews-life/

EXHIBITS

From Introduction: Food and water poisoned by Japanese nuclear leak as

expert warns more could die than in Chernobyl

by Susie Boniface, Sunday Mirror 20/03/2011

The crisis in Japan deepened yesterday as food and water were found to be
poisoned with lethal radiation, raising the threat of mass food shortages.
Crops up to 75 miles from the damaged Fukushima nuclear plant were found
to be unsafe to eat, and tap water in greater Tokyo - home to 30 million people
- has also been contaminated by fall-out.
The scale of the disaster continued to grow, with 452,000 homeless, 11,000
missing and 7,300 dead from the March 11 tsunami. Firefighters were still
battling to bring leaking nuclear reactors -under control.
Yesterday an earthquake measuring 6.2 struck near the crippled power plant,
causing further damage and hampering efforts to restore electricity in the hope
of restarting the cooling systems which could avert nuclear disaster.
One expert predicted that the death toll in the years ahead could top the
500,000 attributed to the Chernobyl accident of 1986 and warned that panicked
repair attempts could lead to an even greater disaster. John Large, a British
nuc-lear engineer, said: "The Japanese don't know how to deal with it. They're
ad-libbing.
"Just throwing water on to the reactors, when they cannot get inside to see what
the situation is, could mean the fuel goes critical again.
"And while the radiation leak so far is only a tenth of that at Chernobyl, that was
in a rural area with a low population. In Japan it's an urban, densely packed
area so the potential numbers of deaths and cancers are much higher."

Read more: http://www.mirror.co.uk/news/top-stories/2011/03/20/food-and-
water-poisoned-by-japanese-nuclear-leak-as-expert-warns-more-could-die-



than-in-chernobyl-1 15875-23001856/#ixzzlJt8jZRjj

Exhibit 1 - Japanese government admits potassium iodide pills should have
been distributed earlier

Mike Adams
Natural News
March 21, 2011

A Japanese nuclear safety official has now publicly admitted the Japanese
government improperly withheld potassium iodide from the public for three
days following the Fukushima power plant explosion. Kazuma Yokota says the
Japanese government was "caught off guard" by the nuclear catastrophe and
didn't realize its people needed potassium iodide until three days later.

Associated Press distributed this statement, which has been carried by
hundreds of mainstream news organizations:

"A Japanese nuclear safety official, Kazuma Yokota, acknowledged that the
government only belatedly realized the need to give potassium iodide pills that
help reduce chances of thyroid cancer to those living within 12 miles (20
kilometers) of the nuclear complex."

This explanation defies logic, of course. How can a person whose job is to
assure the safety of the nuclear industry not realize that an exploding nuclear
power plant might be dangerous to its people? This should have been the very
first action item made public: Take your potassium iodide! A nuclear plant has
just exploded, and radiation is leaking into the environment.., what to do?

That the explosion at Fukushima did not trigger an immediate announcement
for people to take potassium iodide is yet more evidence of Japanese
government incompetence or perhaps even a cover-up. It's almost as if the
government didn't want people to think the explosion was a big deal, so they
downplayed the whole scenario and didn't bother to warn people to take action.
Encouraging people to take potassium iodide might have "frightened" them,
they probably figured.



Stock up with Fresh Food that lasts with eFoodsDirect (AD)

If that sounds familiar, it's probably because President Obama has taken
exactly the same non-action in the United States, too. Last week, he publicly
urged people to do nothing to prepare against the very real possibility of
radioactive fallout reaching California

(http://www.naturalnews.com/031735 0...).

When it comes to taking intelligent action following this nuclear catastrophe -

which already ranks as the second worst nuclear accident in the history of
human civilization -our governments all earn an "F"grade. Because they failed
to warn the citizens to take because precautionary steps, and in doing so, they
are setting in motion a sequence of events that will get people killed.

Thousands of cases of future cancers may be attributable to the radiation
already emitted from Fukushima. Had the Japanese government acted sooner,
some of those cancers might have been avoided with potassium iodide.

That's what the substance exists for, after all. If you don't use it following a
nuclear power plant explosion, then why have it at all?

We will be fortunate, indeed, if the Fukushima nuclear power plant situation is
resolved without further radiation leaks. A close brush with nuclear catastrophe,
no doubt. One lesson we can all learn from this is that those who wait for their
governments to tell them what to do may pay for their lack of action with their
lives.

Sources for this story include:
http://www.washingtonpost.com/world...

http://www.ft.com/cms/s/O/cl 9ed90e-...

Exhibit 4 - : Fukushima evacuees denied care over radiation concern

By Julian Ryall in Tokyo

Thursday March 31 2011
HUNDREDS of people evacuated from towns and villages close to the stricken

Fukushima nuclear plant are being turned away by medical clinics and shelters
over fears of radioactive contagion.

Hospitals and temporary refuges are demanding that evacuees provide them

with certificates confirming that they have not been exposed to radiation.



The situation at the plant remains critical, with the Nuclear and Industrial Safety

Agency saying that radioactive iodine-1 31 at more than 3,350 times permitted

levels had been found in a sample of seawater taken from near the plant.

The water is the most highly contaminated sample yet taken from the sea and

indicates that radiation from the core of one or more of the reactors, where fuel

rods have partially melted, is leaking into the Pacific.

A spokesman for the agency said the radioactivity posed no immediate threat to

human health because fishing had been banned close to the plant and iodine

would be "significantly diluted" before it came into contact with marine species

and entered the food chain.

Takayuki Okamura, who lives in Minamisoma, said his eight- year-old daughter

was refused treatment for a skin rash by a clinic in Fukushima City, where the

family is in a shelter after abandoning their home, which is 18 miles from the

nuclear plant.

"Just being forced to live in a shelter causes us anxiety," said Mr Okamura (49).

"The institution's refusal to treat my daughter came as a great shock."

Medical experts have condemned those who turn away evacuees. "This is a

knee-jerk reaction based on the fear that these people are going to harm you,"

said Dr Robert Gale, a haematologist at Imperial College, London, who is

advising the Japanese government on health issues.

"If someone has been contaminated externally, such as on their shoes or clothes,

then precautions can be taken, such as by removing those garments to stop the

contamination from getting into a hospital," he said. "That is very easy to do, but

unfortunately I'm not surprised this sort of thing is happening."

Prejudice against people who live near the plant recalls the ostracism

experienced by survivors of the atomic bombings of Hiroshima and Nagasaki in

1945.

Many suffered discrimination when they tried to rent housing, find employment or

marriage partners.

More than 65 years ago, Dr Gale pointed out, far less was known about the

effects of radiation on the human body. He said it was "completely irrational" to

turn evacuees away.



Masataka Shimizu, the president of Tokyo Electric Power Company (TEPCO),
which owns the plant, has been admitted to a hospital to be treated for
hypertension and dizziness.

TEPCO is reportedly offering up to Y400,000 (E3,417) a day for anyone willing to
work at the plant. Employees are being described in the Japanese media as
modern-day samurai or "suicide squads". (© Daily Telegraph, London)

- Julian Ryall in Tokyo

Irish Independent

http://www.independent.ie/world-news/asia-pacific/fukushima-evacuees-denied-

care-over-radiation-concern-2601963.html

Exhibit 5

Shelters starting to require radiation-free
'certificates'
Mar 272011
FUKUSHIMA -
At the entrance of a sports gymnasium in Fukushima city earlier this month,
a doctor wearing a white hat, mask and gloves was seen holding a radiation
monitor over the hands of a visiting resident.
The doctor then held it over the person's forehead, abdomen and back. The
resident was then asked to raise their heels to check the back of the shoes at
the end of the procedure to get a reading on the monitor.
After the series of problems at one of the country's largest nuclear power
plant, these radiation screenings have been conducted at the entrance of
shelters in Fukushima Prefecture since March 13, two days after the
devastating quake and tsunami crippled the Fukushima Daiichi nuclear plant.
They are intended to check if a resident has been exposed to
radiation. __"Certificates" are then issued by the doctors to those who have
been declared free of any abnormality.
But these certificates have come to be an unexpected function in the
community that has become nervous about anything radioactive. Some
shelters have started demanding that certificates be presented before any
residents evacuating from the nuclear disaster are admitted.
Some officials in the central government, however, are raising their eyebrows
about such documentation while demand for them appears to be growing.
According to prefectural officials, there are about 30 screening teams each



comprising around three people, including a doctor and a radiology
technician.
By March 24, about 88,000 people have been screened, they said. Of them,

98 showed readings of over 100,000 counts per minute--a yardstick level

that requires "decontamination" procedures.
A local official said, "Second readings done after they were asked to take off
their clothing or undergo some other steps were lower than the yardstick.
There have been no cases where health has been impacted."
But increasingly alert about radiation levels, shelters across the prefecture
have started making it a requirement for residents to obtain such a certificate
to show that they have gone through the screening, if they ever want to be
allowed in the shelters.
via Radiation-free 'certificates' in Fukushima get unexpected role > Japan

Today: Japan News and Discussion.

Exhibit 6 - Travel Warning: Japan (Updated March 18, 2011)
Natural Disasters East Asia & Pacific > Japan 3/1912011 U.S.
Department of State released the following Travel Warning on
March 18, 2011:

The U.S. Department of State warns U.S citizens of the deteriorating situation at
the Fukushima Daiichi Nuclear Power Plant. The United States Nuclear
Regulatory Commission (NRC) recommends that U.S. citizens who live within 50
miles (80 kilometers) of the Fukushima Daiichi Nuclear Power Plant evacuate the
area or take shelter indoors if safe evacuation is not practical. The State
Department strongly urges U.S. citizens to defer travel to Japan at this time and
those in Japan should consider departing. On March 16, 2011, the Department
of State authorized the voluntary departure from Japan of eligible family
members of U.S. government personnel in Tokyo (Tokyo Capital Region),
Nagoya (Aichi Prefecture), Yokohama (Kanagawa Prefecture), and the
prefectures of Akita, Chiba, Fukushima, Gunma, Ibaraki, Iwate, Miyagi, Nagano,
Niigata, Saitama, Shizouka, Tochigi, Yamagata, and Yamanashi. Separately,
because of infrastructure damage from the earthquake and resulting tsunami,
voluntary authorized departure is authorized for the eligible family members at
Misawa AB (Aomori Prefecture). This Travel Warning replaces the Travel
Warning dated March 16, 2011.



In response to the deteriorating situation at the Fukushima Daiichi Nuclear Power
Plant, the United States Nuclear Regulatory Commission (NRC), the Department
of Energy, and other technical experts in the U.S. Government have reviewed the
scientific and technical information they have collected from assets in country, as
well as what the Government of Japan has disseminated. Consistent with the
NRC guidelines that would apply to such a situation in the United States, we are
recommending, as a precaution, that U.S. citizens within 50 miles (80 kilometers)
of the Fukushima Daiichi Nuclear Power Plant evacuate the area or to take
shelter indoors if safe evacuation is not practical.

There are numerous factors in the aftermath of the earthquake and tsunami,
including weather, wind direction, and speed, and the nature of the reactor
problem that affect the risk of radioactive contamination within this 50-mile (80-
kilometer) radius or the possibility of low-level radioactive materials reaching
greater distances. For the latest U.S. Government information on the situation in
Japan, please go to the Department of State's Consular Affairs' website.
Information about nuclear radiation exposure risks can be obtained from the
Nuclear Regulatory Commission and from the Centers for Disease Control.

As a result of this assessment, the State Department has authorized the
voluntary departure from Japan of eligible family members of U.S. government
personnel assigned to the U.S. Embassy in Tokyo, the U.S. Consulate in
Nagoya, the Foreign Service Institute Field School in Yokohama and the
prefectures of Akita, Aomori, Chiba, Fukushima, Gunma, Ibaraki, Iwate, Miyagi,
Nagano, Niigata, Saitama, Shizouka, Tochigi, Yamagata, and Yamanashi. U.S.
citizens should defer all travel to the evacuation zone around Fukushima Daiichi
Nuclear Power Plant, areas affected by the earthquake and tsunami and tourism
and non-essential travel to the rest of Japan at this time.

Commercial flights have resumed at all airports that were closed by the
earthquake, except Sendai Airport, and commercial seats are available at the
time of this posting. In Tokyo, most public transportation including trains and
subways are operating. Many roads have been damaged in the Tokyo area and
in northern Japan, particularly in the Miyagi prefecture where government
checkpoints have been established on damaged roadways. In Iwate Prefecture,
toll road highways are restricted to emergency vehicles only.

The Department of State is working to assist U.S. citizens to depart from affected



areas. U.S. citizens in Tokyo should review our Japan Earthquake/Pacific
Tsunami webpage for updated departure-related information.

Hardships caused by the March 11 earthquake and tsunami continue to cause
severe difficulties for people in the areas affected by the disaster. Temporary
shortages of water and food supplies may occur in affected areas of Japan due
to power and transportation disruptions. Telephone services have also been
disrupted in affected areas; where possible, you may be able to contact family
members using text message or social media such as Facebook or Twitter.

Rolling power outages continue in the Tokyo Metropolitan area and areas in
northeast Japan affected by the earthquake and tsunami. The Tokyo Electric
Power Company reports that three-hour outages may occur in various regions,
including Tokyo. Please monitor the Tokyo Electric Power Company website,

and local news media for specific information and schedules for the planned
outages. Radio stations in the Tokyo area that have emergency information in
English include the U.S. Armed Forces station at 810AM and InterFM (76.1FM).

Strong aftershocks are likely for weeks following a massive earthquake such as
this one. The American Red Cross recommends that in the event of aftershocks,
persons should move to open spaces away from walls, windows, buildings, and
other structures that may collapse, and should be alert to the danger of falling
debris. If you are indoors, DROP, COVER, AND HOLD ON: If possible, seek
cover under a sturdy desk or table, hold on, and protect your eyes by pressing
your face against your arm. If there is no table or desk nearby, sit on the floor
against an interior wall away from windows, bookcases or tall furniture that could
fall on you. Avoid damaged buildings and downed power lines. Great care
should be used with matches, lighters, candles, or any open flame due to the
possibility of disrupted gas lines.

Due to the continuing possibility of strong aftershocks, Japan remains at risk for
further tsunamis. Japanese authorities have issued a warning for people to stay
away from low-lying coastal areas. If a tsunami alert is issued by Japanese
authorities, evacuate immediately to higher ground. Further information about
what you can do if a tsunami occurs can be found at the National Weather
Service's TsunamiReady website, and the International Tsunami Information
Center's website. Current tsunami alerts can be found at the Japan
Meteorological Agency website, and the website of the Pacific Tsunami Warning
Center.



The U.S. Embassy continues to deploy consular assistance teams where
needed; these teams are actively working with our taskforce and local authorities
to locate U.S. citizens, visit shelters and assistance centers, and help U.S.
citizens identify public and commercial transportation options away from affected
areas U.S. citizens requiring emergency consular assistance should contact the
Department of State via e-mail or through the emergency contact numbers
below. U.S. citizens in Japan should contact family and friends in the United
States to confirm their well-being at the earliest opportunity. Where internet and
telephone services are not available, it may be possible to contact people using
SMS (Cell text message) or other forms of social media such as Twitter and
Facebook.

U.S. citizens in Japan are encouraged to enroll in the Smart Traveler Enrollment
Program (STEP). U.S. citizens without internet access may enroll directly at the
U.S. Embassy or U.S. Consulates. By enrolling, U.S. citizens make it easier for
the Embassy/Consulates to contact them in case of emergency.

Updated information on travel and security in Japan may be obtained from the
Department of State by calling 1-888-407-4747 toll-free in the United States and
Canada or, for callers outside the United States and Canada, a regular toll line at
1-202-501-4444. For further information, please consult the Country Specific
Information for Japan, as well as the Worldwide Caution.

Exhibit 7 - 10 Mile EPZ and probability shenanigans.

PLANNING BASIS FOR THE DEVELOPMENT OF
STATE AND LOCAL GOVERNMENT
RADIOLOGICAL EMERGENCY RESPONSE PLANS
IN SUPPORT OF
LIGHT WATER NUCLEAR POWER PLANTS
On page 1-37 the report states:
"Given a core melt accident, there is about a 70%
chance of exceeding the PAG [Protective Action
Guides] doses at 2 miles, a 40% chance at 5 miles,
and a 30% chance at 10 miles from a power plant.
That is, the probability of exceeding PAG doses at



10 miles is 1.5 x 10-5"
Let's just look at the last two lines: and a 30% chance at 10 miles
from a
power plant. That is, the probability of exceeding PAG doses at 10
miles is
1.5 x 10-5
The first half of that statement states that there are 3 chances in 10
of
exceeding the PAG doses at 10 miles. (nearly 1 in 3)
The second half states that the chances of exceeding the PAG doses
at 10
miles is 0.000015 or 1.5 x 10-5 as written above. Another way of
stating that
is "15 chances in 100,000." Still another way is 1 chance in 6,667 of
exceeding the PAG doses at 10 miles.
So why the difference?
Because they multiplied the "3 in 10 chances" by the probability of a
core
melt accident as listed on page 1-9.
Here's the math. I've color coded the figures to help understand
where they
come from.
(mathematical representation of 3 in 10 chances) .3 x 5 x 10-5 (as given on page 1-9)

.3 x 5 x 10-5 = 1 .5 x 10-5 (The probability as listed in the statement)

SO this mathematical statement says that the odds for any given year of
exceeding the PAG dose limits at 10 miles at US plants due to a core melt
accident is 15 chances in 100,000 or 1 chance in 6667. That number will
satisfy a lot of governmental planners but is very misleading.
"Probability" is not how we plan emergency responses. In order to plan for
evacuations, we assume that one has occurred. The probability then is 1
chance in 1; a certainty
Therefore the math looks like this:
(nmathematical representation of I in I chances) 1 X .3 (mathemnatical representation of'3 in 10 chances)
I x .3 = .3 the real chances of exceeding the PAG doses at 10 miles if a core
melt accident is occurring. Now that number should cause emergency

planners to order an evacuation.



August 17, 2010

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE SECRETARY

In the Matter of )
)

FLORIDA POWER AND LIGHT )
) Docket Nos. 52-040 COL
) 52-041 COL

(Turkey Point Nuclear Power Station, )
Units 6 & 7) )

Citizens Allied for Safe Energy, Inc. Petition to Intervene and Request for a Hearinq

This is a petition to intervene filed under 10 C.F.R. § 2.309 and in response to a notice

published by the Nuclear Regulatory Commission ("NRC" or "Commission") at 75 F.R.

34777 on June 18, 2010.1 Citizens Allied for Safe Energy (CASE) hereby petition to

intervene on behalf of CASE members in the application by Florida Power and Light

(FPL or "the applicant") before the Commission for two combined construction and

operating license ("COL") for two new nuclear power reactor units to be called Turkey

Point Units 6 and 7, located in Homestead Florida. CASE also requests a hearing on

the above captioned matter. As demonstrated below, CASE has representational

standing through its members to make this request. This is a pro se Petition; CASE has

no counsel. Coordination of the Petition and subsequent communications will be

1 The application, submittal documents and reference documents are available at

http://www.nrc.gov/reactors/new-reactors/col/turkey-point/documents.html#appDocuments
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provided by Barry White. See the authorization declaration and notice of appearance of

Mr White, at the end of this petition.

This petition includes the details (with particularity) of the contentions that the co-

petitioners find to be substantive and vital to NRC's consideration of the applicant's

combined operating license application ("COLA"). The purpose of raising these issues is

the protection of our members and their interest in this process. The contentions are

that

8. The projections for the Turkey Point units 6 & 7 decommissioning fund do not reflect

the issues raised in contentions in section 1.

DESCRIPTION OF THE PROCEEDING

The COLA for the proposed Turkey Point Nuclear Units 6 and7 ("TP 6 & 7") was

filed pursuant to 10 C.F.R. Part 52 Subpart C by FPL on June 30, 2009. The application

requests approval of a COL for Turkey Point Units 6 & 7 located in Homestead, Florida.

Notice of NRC's receipt of the application was published in the Federal Register on

August 3, 2009 (74 FR 38477). The application was accepted for docketing and

published on October 7, 2009 (74 FR 51621).

The Turkey Point Units 6 & 7 COL application incorporates by reference

appendix D to 10 CFR Part 52 and the AP1 000 Design Control Document (DCD)

submitted by Westinghouse to the NRC on May 26, 2007, as Revision 16, and updated

by Revision 17, on September 22, 2008.

CASE seeks party status in this licensing action since there are specific, harms
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that its members would suffer if the concerns identified in this Petition are not

addressed.

STANDING OF PETITIONER

CASE is a Florida non-profit corporaton. CASE has 125 members, of which 25

have signed the attached declaration in support of this intervention. The CASE

business address is 10001 SW 129 Terrace, Miami, FL 33176. CASE is representing

the interests of its members: [names of those who have signed declarations] who live

within 50 miles of the proposed reactors and whose declarations are attached

(exhibits MNPOPQ).

There are viable alternative energy options in lieu of nuclear power available to

meet the energy needs of Florida that are clean, safe and sustainable. Also, there are

other sites in Florida which could better accommodate new nuclear reactors.

Construction and operation of the proposed new units at Turkey Point would cause

irreversible damage to the local environment, and it would pose risks to the health and

safety of current and future generations of Florida residents, including members of

CASE.

If an accident occurred at the facility it could result in radiological releases and

environmental contamination that would adversely affect the health and well being of

CASE members, as well as all living beings in the region. The licensing of this nuclear

plant will result in the creation of a new, permanent repository for high level radioactive

waste, with the costs of its safeguarding and maintenance to be borne by the public in

perpetuity. The risks and costs associated with this technology are unacceptable to
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CASE and its members, especially given the abundance of alternatives available.

Members of the co-petitioners live, work, travel, recreate, use and enjoy natural

resources in the vicinity of the proposed nuclear facility. They breathe the air, drink and

use the water, eat food grown in the vicinity of the proposed project. All are customers

of electric power companies whose rates will be impacted directly, or indirectly, by this

project.

CASE seeks to avoid or minimize the risks posed by this nuclear plant by

ensuring that the highest possible safety and environmental standards are imposed on

the proponents of this project, and that all of these issues are fully and thoroughly

addressed in the NRC's licensing proceeding.

Pursuant to 10 C.F.R. § 2.309, a request for hearing or petition to intervene is

required to address (1) the nature of the petitioner's right under the Atomic Energy Act

("AEA") to be made a party to the proceeding; (2) the nature and extent of the

petitioner's property, financial, or other interest in the proceeding; and (3) the possible

effect of any order that may be entered in the proceeding on the petitioner's interest.

Other standing requirements are found in NRC case law. 2 In Diablo Canyon, the

Atomic Safety and Licensing Board noted that petitioners who live within 50 miles of a

proposed nuclear power plant are presumed to have standing in reactor construction

permit and operating license cases, because there is an "obvious potential for offsite

consequences" within that distance.

Further record, as summarized by the Atomic Safety and Licensing Board

2 Pacific Gas & Electric Co. (Diablo Canyon Power Plant Independent Spent Fuel Storage

Installation), LBP-02-23, 56 NRC 413, 426 (2002).
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("ASLB"), on standing requirements are as follows:

In determining whether a petitioner has sufficient interest to intervene in a
proceeding, the Commission has traditionally applied judicial concepts of

standing. See Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1),
CLI-83-25, 18 NRC 327, 332 (1983) (citing Portland General Electric Co. (Pebble
Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610 (1976)).
Contemporaneous judicial standards for standing require a petitioner to demonstrate
that (1) it has suffered or will suffer a distinct and palpable harm that constitutes
injury-in-fact within the zone of interests arguably protected by the governing statutes
(e.g., the Atomic Energy Act of 1954 (AEA), the National Environmental Policy Act of
1969 (NEPA)); (2) the injury can be fairly traced to the challenged action; and (3) the
injury is likely to be redressed by a favorable decision. See Carolina Power & Light Co.
(Shearon Harris Nuclear Power Plants), LBP-99-25, 50 NRC 25, 29 (1999). An
organization that wishes to intervene in a proceeding may do so either in its own right
by demonstrating harm to its organizational interests, or in a representational capacity
by demonstrating harm to its members. See Hydro Resources, Inc. (2929 Coors Road,
Suite 101, Albuquerque, NM 87120), LBP-98-9, 47 NRC 261, 271 (1998). To intervene
in a representational capacity, an organization must show not only that at least one of
its members would fulfill the standing requirements, but also that he or she has
authorized the organization to represent his or her interests. See Private Fuel
Storage, L.L.C. (Independent Fuel Storage Installation), LBP-98-7, 47 NRC 142, 168,
aff'd on other grounds, CLI-98-13, 48 NRC 26 (1998).

Standing to participate in this proceeding is demonstrated by the attached Declarations

of the above named members of CASE, people who live in Florida within 50 miles of the

proposed site and who have authorized one or more of the co-petitioners to represent

their interests in this proceeding.

The attached Declarations declare that people who live near (within 50 miles,

though some live much closer) the Turkey Point site, declare further that they are

members of CASE and that they support this petition. Thus, they have presumptive

standing in this intervention by virtue of their support for the action and their proximity to

the proposed nuclear plants that may be constructed on the site.3

3 Diablo Canyon, supra, 56 NRC at 426-427, citing Florida Power & Light Co. (Turkey Point
Nuclear Generating Plant, Units 3 and 4), LBP-01-6, 53 NRC 138, 146, aff'd, CLI-01-17, 54 NRC 3
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In the case at hand the granting of a combined operating license ("COL") to

Florida Power and Light would permit the construction and operation of two new nuclear

reactors, and therefore additional generation of radioactive waste and radioactive

emissions in South, Florida. The co-petitioner's members seek to protect their lives,

health and safety and economic interests as customers and ratepayers (directly or

indirectly) of FPL by opposing the issuance of a COL to FPL. The co-petitioners seek to

ensure that no COL is issued by the Commission unless FPL demonstrates full

compliance with the AEA, the National Environmental Policy Act ("NEPA") and all other

applicable laws and regulations.

Further, determination of standing is based on three requirements: injury,

causation and redressability. CASE hereby requests to be made a party to the

proceeding because: (1) construction and operation of two nuclear reactor units at

South would present a tangible and particular harm to the health and well-being of the

co-petitioners' members living within 50 miles of the site and who are ratepayers of the

company; (2) the Commission has initiated proceedings for a COL, the granting of

which would directly affect the co-petitioners and their members; and (3) the

Commission is the sole agency with the power to approve, to deny or to modify a

license to construct and operate a commercial nuclear power plant.

CONSIDERATIONS

The Commission is charged by the AEA with to forego actions that would be

"inimical to the common defense and security or to the health and safety of the public."4

42 U.S.C. §2133(d).
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Public safety is "the first, last, and a permanent consideration in any decision on the

issuance of a construction permit or a license to operate a nuclear facility."'5 As detailed

below in the petitioner's contentions, FPL's COLA fails to comply with the NEPA

requirement that it fully address the environmental impacts of constructing and

operating the proposed South reactors.

The AEA sets minimum standards for the operation of nuclear facilities, while

NEPA requires the Commission to consider and attempt to avoid or mitigate significant

adverse environmental impacts of licensing those facilities. AEA and NEPA overlap to

some extent; however they also establish independent requirements. 6 It is

"unreasonable to suppose that [environmental] risks are automatically acceptable, and

may be imposed upon the public by virtue of the AEA, merely because operation of a

facility will conform to the Commission's basic health and safety standards."'7 NEPA

5 Petition for Emergency and Remedial Action, 7 NRC at 404, citing Power Reactor
Development Corp. v. International Union of Electrical Radio and Machine Workers, 367 U.S. 396, 402
(1961).

6 Limerick Ecology Action v. NRC, 869 F.2d 719, 729-30 (3rd Cir. 1989) ("Limerick Ecology

Action") (holding that the AEA does not preclude NEPA).

7 Limerick Ecology Action, quoting Citizens for Safe Power v. NRC, 524 F.2d 1291, 1299 (D.C.
Cir. 1975).
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requires NRC to go beyond the AEA, by requiring consideration of alternatives to the

COLA and for reducing or avoiding adverse environmental impacts of NRC licensing

actions.8

The NRC staff's responsibility in preparing an EIS under NEPA, and the Safety

Evaluation Report under NRC regulations is to conduct a fair and independent analysis

of the impacts of the proposed action on the environment, and compliance with NRC

regulations, in order to give the decisionmaker a useful tool, based on solid scientific

and technical data, to make a decision to grant or deny the COLA. Since neither of

those documents is prepared until later in the process, the issues raised by the

petitioner must also rise to that same level of import in the consideration of whether to

grant or deny the applicant's COL.

OVERVIEW OF THE CONTENTIONS

A COL is authorization from the NRC to construct and operate a nuclear power

plant at a specific site. Before issuing a COL, the NRC staff is required to complete

safety and environmental reviews of the application in compliance with the AEA and

NEPA. CASE seeks to intervene because operation of the two proposed nuclear

reactors would endanger the health and safety and economic interests of their members

and other people living within 50 miles of the proposed reactors. The costs and risks of

the proposed reactors are unnecessary and wholly out of proportion to any possible

8 10 C.F.R. § 51.71(d).

-8-



benefit.

As determined by the ASLB, a contention is admissible when it meets the

requirements in 10 C.F.R. § 2.309(f)(1):

(1) A request for hearing or petition for leave to intervene must set forth
with particularity the contentions sought to be raised. For each contention,
the request or petition must:
(i) Provide a specific statement of the issue of law or fact to be raised or
controverted;

(ii) Provide a brief explanation of the basis for the contention;

(iii) Demonstrate that the issue raised in the contention is within the scope
of the proceeding;

(iv) Demonstrate that the issue raised in the contention is material to the
findings the NRC must make to support the action that is involved in the
proceeding;

(v) Provide a concise statement of the alleged facts or expert opinions
which support the requestor's/petitioner's position on the issue and on
which the petitioner intends to rely at hearing, together with references to
the specific sources and documents on which the requestor/petitioner
intends to rely to support its position on the issue; and

(vi) Provide sufficient information to show that a genuine dispute exists
with the applicant/licensee on a material issue of law or fact. This
information must include references to specific portions of the application
(including the applicant's environmental report and safety report) that the
petitioner disputes and the supporting reasons for each dispute, or, if the
petitioner believes that the application fails to contain information on a
relevant matter as required by law, the identification of each failure and
the supporting reasons for the petitioner's belief.

A thorough recitation of relevant case law regarding the admissibility of contentions was

recently presented in Duke Energy Carolinas, LLC (William States Lee Nuclear Station,

Units 1 and 2), LBP-08-17, 68 NRC __ (slip op. at 4-10) (September 22, 2008).

A variety of contentions have been admitted by ASLBs at a number of the latest

rounds of petitions on the adequacies of COLAs. See for example, Tennessee Valley
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Authority, (Bellefonte Nuclear Power Plant, Units 3 and 4), LBP-08-16, 68 NRC __ (slip

op.) (September 12, 2008).

For each contention offered here, CASE demonstrates that the issues raised are

within the scope of the proceeding, that the issues are material to the Commission's

licensing responsibilities, and that there exists a genuine dispute between the

petitioners and the licensee. In its contentions, the co-petitioners present the specific

issues of law or fact to be raised, the bases for the contentions and statements of fact or

expert opinion in support of the contentions.

LIST OF CONTENTIONS

CONTENTION 1 -- FAILURE AND OMMISSION OF THE FPL COL
FOR THE PROPOSED TURKEY POINT NUCLEAR REACTORS
6&7 TO PROVIDE FOR AN ADEQUATE PUBLIC SAFETY PLAN

CONTENTION 2 -- FAILURE AND OMMISSION OF THE FPL COL
FOR THE PROPOSED TURKEY POINT NUCLEAR REACTORS
6&7 TO PROVIDE FOR THE SAFE AND ORDERLY EVACUATION
OF THE POPULATION DURING OR FOLLOWING A NUCLEAR
EVENT (UNUSUAL NUCLEAR OCCURANCE)

CONTENTION 3 -- FAILURE AND OMMISSION OF THE FPL COL
FOR THE PROPOSED TURKEY POINT NUCLEAR REACTORS
6&7 BY RELEASING AEROSOL WITH 471.6 TONS OF
PARTICULATES INTO THE ATMOSPHERE ANNUALLY

CONTENTION 4 - FAILURE AND OMMISSION OF THE FPL COL
FOR THE PROPOSED TURKEY POINT NUCLEAR REACTORS
6&7 TO ADEQUATLY CONSIDER AND PLAN FOR ACCIDENTS
INVOLVING RADIOACTIVE MATERIALS

CONTENTION 5 - FAILURE AND OMMISSION OF THE FPL COL
FOR THE PROPOSED TURKEY POINT NUCLEAR REACTORS
6&7 ANALYSIS TO CONSIDER OR INCORPORATE ANY
SCIENTIFICALLY VALID PROJECTION FOR SEA LEVEL RISE
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AND CLIMATE CHANGE THROUGH THE END OF THIS CENTURY
AND BEYOND.

CONTENTION 6 - FAILURE AND OMMISSION OF THE FPL COL
FOR THE PROPOSED TURKEY POINT NUCLEAR REACTORS
6&7 TO CONSIDER THE ENVIRONMENTAL IMPACT OF
EXTENDED STORAGE OF SO-CALLED "LOW-LEVEL" WASTE
AT TURKEY POINT AS REGARD TO PUBLIC SAFETY

CONTENTION 7 - FAILURE AND OMMISSION OF THE FPL COL
FOR THE PROPOSED TURKEY POINT NUCLEAR REACTORS
6&7 TO CONSIDER TO INCLUDE A SO-CALLED "LOW-LEVEL"
RADIOACTIVE WASTE EXTENDED STORAGE PLAN

CONTENTION 8 - A REQUEST THAT NRC DENY THE REQUEST FROM
FPL TO BEGIN CONSTRUCTION OF THE NON-NUCLEAR PORTIONS OF

THIS PROJECT (LIMITED WORK AUTHORIZATION, LWA).

CONTENTIONS

CONTENTION: ONE

CONTENTION: INADEQUATE PUBLIC SAFETY PLAN
(i) The emergency plan on file with Miami-Dade County does adequately protect public
health of people in the Turkey Point Plume Exposure Zone following an accidental
radiation release from FPL's nuclear reactor facilities at Turkey Point.

(ii) BASIS FOR CONTENTION
The NRC requires the filer to coordinate with local government to adequately protect
people n the case of radiation release in a General Emergency. The existing emergency
plans on file with Miami-Dade County consists of (1) evacuation and emergency shelter
plans, (2) shelter-in-place plans, (3) plans for radiation testing, and (4) treatment of
people with potassium iodide (KI) to reduce the significant risk of thyroid cancer. None
of these aspects of the emergency plan would be adequate in the event of a significant
accidental release of airborne radiation from nuclear reactors at Turkey Point in a
General Emergency:
1. Evacuation plans are not adequate for timely evacuation of all the people who
could be affected in an accidental radiation release.
2. Evacuation screening and shelter provisions lack capacity for the number of
people living in the evacuation zone.
3. Potassium iodide (KI) cannot be delivered in a timely manner to provide best
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protection from thyroid cancer.
4. Reactor design proposed for TPN 6 & 7 elevates risk of radiation release and
makes effective evacuation and KI plans more critical.

(iii) CONTENTION IS WITHIN SCOPE - NRC Regulations 10(CFR) § 50.47
Emergency plans states: that a new license will not be issued unless the operator can
show that all safety plans in place by local and state agencies are sufficient to provide for
the safety of the public in the event of a radiological emergency:

NRC Regulations 10(CFR) § 50.47

(a)(1)(i) Except as provided in paragraph (d) of this section, no initial operating
license for a nuclear power reactor will be issued unless a finding is made by the
NRC that there is reasonable assurance that adequate protective measures can
and will be taken in the event of a radiological emergency. No finding under this
section is necessary for issuance of a renewed nuclear power reactor operating
license.

(ii) No initial combined license under part 52 of this chapter will be issued unless a
finding is made by the NRC that there is reasonable assurance that adequate
protective measures can and will be taken in the event of a radiological
emergency. No finding under this section is necessary for issuance of a renewed
combined license.

(iii) If an application for an early site permit under subpart A of part 52 of this
chapter includes complete and integrated emergency plans under 10 CFR
52.17(b)(2)(ii), no early site permit will be issued unless a finding is made by the
NRC that the emergency plans provide reasonable assurance that adequate
protective measures can and will be taken in the event of a radiological
emergency.

(iv) If an application for an early site permit proposes major features of the
emergency plans under 10 CFR 52.17(b)(2)(i), no early site permit will be issued
unless a finding is made by the NRC that the major features are acceptable in
accordance with the applicable standards of 10 CFR 50.47 and 10 CFR part 50,
appendix E, within the scope of emergency preparedness matters addressed in
the major features.

(2) The NRC will base its finding on a review of the Federal Emergency
Management Agency (FEMA) findings and determinations as to whether State
and local emergency plans are adequate and whether there is reasonable
assurance that they can be implemented, and on the NRC assessment as to
whether the applicant's onsite emergency plans are adequate and whether there
is reasonable assurance that they can be implemented. A FEMA finding will
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primarily be based on a review of the plans. Any other information already
available to FEMA may be considered in assessing whether there is reasonable
assurance that the plans can be implemented. In any NRC licensing proceeding,
a FEMA finding will constitute a rebuttable presumption on questions of adequacy
and implementation capability.

(iv) DEMONSTRATION THAT CONTENTION IS MATERAL TO THE NRC DECISION
The emergency plans in place in Miami-Dade County cannot be implemented in a timely
manner because of logistic problems and thus are not adequate to protect public safety
in the event of an emergency release of radiation. Therefore the operator, FPL, has not
satisfied the stipulations of NRC Regulations 1O(CFR) § 50.47.

(v) STATEMENT OF FACTS & EXPERT OPINIONS:
1. Evacuation plans are not adequate for timely evacuation of all the people who
could be affected in an accidental radiation release.

The evacuation routes include only three main roads: U.S. 1, Florida's Turnpike, and
Krome Ave. Because the radiation plume may extend 50 miles (Ingestion Exposure
Pathway EPZ) or more, people in the Florida Keys and throughout South Dade would
further congest the evacuation routes. Even a moderate wind from the south would
overtake people fleeing the evacuation area.

The Florida Department of Community Affairs states that up to 17 hours would be
required to evacuate coastal areas of Miami-Dade County.
http://www.dca.state.fl.us/fdcp/dcp/hazardmitiqation/MapsProfiles/MiamiDade/Miami-
DadeProfile final.pdf
In only two hours, even the lightest breeze would push the radiation plume over
residents attempting to evacuate the 10-mile EPZ.

Miami-Dade County explains nuclear emergency evacuation to parents:
"Activation of your plan should begin as early as possible because of the time it
takes for parents or guardians to respond to your facility to pick up their children."
http://www.miamidade.qov/oem/library/preparedness planning sheet.pdf

Thus, parents working outside the evacuation zone would have to drive back into the
zone to retrieve their children, adding to traffic congestion and further delaying
evacuation.

2. Evacuation screening and shelter provisions lack capacity for the number of
people living in the evacuation zone.
The Tamiami Park Emergency Reception Center (ERC) intended to hold evacuees in
Miami-Dade County has a host capacity forl 000 evacuees and a reported usage
capacity of 2450.
http://www.floridadisaster.orq/Response/engineers/documents/2008SESP/2008-SESP-
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AppxA/2008SESP-AppxA-Miami-Dade.pdf
Thus, plans to evacuate people in the radiation plume could not accommodate 98% of
residents in the 10-mile EPZ, approximately 126,000 people according to the year 2000
U.S. Census for the communities of Cutler Bay, Florida City, Goulds, Lakes by the Bay,
Leisure City, Naranja, Princeton, South Miami Heights.

3. KI cannot be delivered in a timely manner to provide best protection from
thyroid cancer.
According to both the NRC and the World Health Organization, to achieve protection
from atmospheric release of radioactive iodine (1-131), KI should be ingested prior to
encountering the radiation cloud. Quoting the NRC:

"If radioactive iodine is taken into the body after consumption of potassium iodide,
it will be rapidly excreted from the body."
http://www.nrc.qov/about-nrc/emerq-preparedness/protect-public/potassium-
iodide-use.html

FPL explains:
"If conditions warrant, the Florida Health Department will make potassium iodide
available at the reception centers."
http://www.fpl.com/environment/nuclear/pdf/turkey point.pdf

The Modesto Maidique campus of Florida International University, adjacent to the
Tamiami Park Emergency Reception Center (ERC), houses the County's emergency
supply of potassium iodide (KI). This ERC is 20 miles from the 10-mile diameter
emergency planning zone (EPZ).
In the event of an emergency radiation release, the time required to evacuate the 10-mile
EPZ to the ERC at Tamiami Park (up to 17 hours) would be too great to prevent initial
exposure to inhaled radioiodines. The county has no effective plan to transport KI from
the FlU campus to residents who shelter-in-place in their houses or businesses prior to
their exposure from a moving radiation cloud.

4. Reactor design proposed for TPN 6 & 7 elevates risk of radiation release and
makes effective evacuation and KI plans more critical.
FPL proposes to build the untested Westinghouse AP1 000 reactor design for TPN 6 & 7.
Analysis of the AP1000 by nuclear engineer Arnie Gundersen has revealed an elevated

likelihood of corrosion leakage in combination with a "chimney effect" in the containment
housing that would rapidly vent radiation into the atmosphere during a core meltdown.
Thus, the needs for more effective plans for evacuation and KI distribution are more
compelling for TPN 6 & 7 than for the existing TPN 3 & 4 reactors. [See Exhibit:
Declaration of Arnie Gunderson August 13, 2010, Vogtle COL].

(vi) FPL's application assumes that the current emergency plans in place with
Miami-Dade County for TPN 3 & 4 is likewise sufficient for TPN 6 & 7. It is our
contention that the current emergency plans are not adequate to protect public
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safety for the reasons stated above, and therefore the application should be
rejected until plans are in place that are sufficient to assure the safety of the
population at risk in a sudden emergency radiation release.

The US Coast Guard, unlike some other emergency response jurisdictions offered the
following statement that their ranks require the level of protection that CASE believes all
the residents of the area deserve:

Emergency Preparedness Manager
Turkey Point Nuclear Plant
9760 SW 344 Street.
Florida City, FL 33035
Attn: Larry Hardin

Dear Sir,

The following information is provided in response to your email request on August 28,
2008, in which you requested the United States Coast Guard provide a new letter of
support indicating our ability to meet the requirements of your Radiological Emergency
Plan. This letter provides current resource and support capabilities for Coast Guard
assets located in the vicinity of the Florida City Turkey Point Nuclear Plant. Please note
that any emergency assistance that the Coast Guard may provide would be limited by the
fact that Coast Guard crews are not equipped or trained for radiological response, and
thus, cannot be exposed to radiological contamination. Coast Guard assets will be
restricted to activities and geographic locations that are air monitored for radioactive
fallout and are certified to be safe without protective clothing or equipment. Consequently,
the Coast Guard is unable to act as the primary responder for nuclear power plant
disasters.

Kenneth C Jones, Commander
Seventh Coast Guard District
909 SE First Ave
Miami, FL 33131
September 29, 2008

CONTENTION: TWO

A. FAILURE AND OMMISSION OF THE FPL COL FOR THE PROPOSED TURKEY POINT
NUCLEAR REACTORS 6&7 TO PROVIDE FOR THE SAFE AND ORDERLY EVACUATION
OF THE POPULATION DURING OR FOLLOWING A NUCLEAR EVENT (UNUSUAL
NUCLEAR OCCURANCE)

A. 1. Statement of the issue:
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The evacuation plan does not meet the criteria of protect(ing) the health and safety of the

public prescribed by the Atomic Energy Act of 1954, and as exemplified by 10 CFR 50.47.

In addition, the increase in population, and findings of studies of actual population and

institutional response to actual emergencies are not adequately reflected in the FPL

emergency response plan. The plan, particularly with respect to evacuation I population

response is therefore incomplete and also does not follow NUREG 0654 guidelines.

ii. brief explanation of the basis for the contention

According to the population statistics provided by the FPL COL there are 187,374 people

in the EPZ within 10 miles of Turkey Point 9; that number will increase to 280,000 by 2080. (ETE

Table 3-2 EPZ Permanent Resident Population). The COL information ETE states that it will

take from 6 to 11.4 hours to evacuate 100% of the population plus up to 6 hours for some of the

population to prepare to evacuate. These evacuation and preparation times are too long to

protect the health and safety of the public. If you had to evacuate 187,374 people in Kansas, you

would have 360 compass degrees in which to do it. But since they are at the end of a peninsula

with Everglades National Park as a western boundary, and Biscayne National Park and the

Atlantic Ocean as an eastern boundary, there are only 30 compass degrees into which they can

evacuate. Only one way to go: north. And only three roads on which to do it; U.S. Highway 1,

The Florida Turnpike and Krome Avenue.

NUREG 0654 advocates evacuation over sheltering yet the FPL COL

indicates that sheltering is an acceptable alternative for some part of the population. In addition,

the use of the existing Turkey Point evacuation plan does not reflect the LARGE expansion in

permanent population that has occurred between 1970 and now.

TABLE 1:
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2000 Census Population of 10 mile evac radius Turkey Point
Inland Population of Area in a 10-mile Evacuation Radius of Turkey Point

Zip code

33030 27 304

33031 5 514

33032 20716

33033 31 394

33034 15 402
33035 2 762
33157 61 258

33170 8460

33189 2280

33190 4820

Total 179 910

Please note that these are 2000 census figures which account only for residents.
These figures do not include seasonal visitors, migrant workers, or people attending

sports events and visiting parks and tourist attractions.

TABLE 2 (excerpt from the COL)

Turkey Point Units 6 & 7 Evacuation Time Estimate
KLD Associates, Inc. ES -6 Revision 0

Table 3-2 EPZ Permanent Resident Population

Area 2000 Population 2009 Population

Total 140,668 187,374

Population Growth: 33.2%

The following is a compilation of figures above, and numbers from the 1970 US Census.

1970 1990 2000 2006-2008 est 2009 est

Florida 5133 5806 7843 na 9935
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City
Goulds 6690 6004 7453 na 7453
Homestead 13674 26866 31909 49818 57936
Lakes by
the Bay < 1000 525 9055 na na
Leisure City <1000 9369 22152 20713 na
Naranja < 1000 1556 4034 na na
Princeton < 1000 1622 10090 na na
South Miami
Heights 10395 8369 33522 34582 na
total 38892 60117 126058
2080 pop estimate 267281

The 2080 pop estimate is from the FPL ER.

The 1970 - 2009 growth from 38,892 to 187,374 is a 4.8-fold increase in the number of people

who will be impacted on any day that Turkey Point has a problem. A four, nearly five-fold

expansion is not credible in terms of asserting minor modification to a plan.

(iii) The contention is within the scope of the proceeding

The ATOMIC ENERGY ACT OF 1954 (Public Law 83-703 68 Stat. 919 August 30, 1954 TITLE

I-ATOMIC ENERGY, CHAPTER 1- DECLARATION, FINDINGS, AND PURPOSE) states:

d. The processing and utilization of source, byproduct, and special

nuclear material must be regulated in the national interest and in order to

provide for the common defense and security and to protect the health and safety of the public.

(Empahisis added).

e. Source and special nuclear material, production facilities, and

utilization facilities are affected with the public interest, and regulation by

the United States of the production and utilization of atomic energy and of the facilities used in

connection therewith is necessary in the national
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interest to assure the common defense and security and to protect the

health and safety of the public. (Emphasis added).

NRC Regulation 10 CFR Section 52.79 - Contents of applications; technical information in final

safety analysis report, states:

"[t]he final safety analysis report shall include the following information at a level of information

sufficient to enable the Commission to reach a final conclusion on all safety matters that must be

resolved by the Commission before issuance of the license."

From Abstract of NUREG 0654: Studies of severe reactor accidents and their consequences

since the issuance of NUREG-0654/FEMA-REP-1, Revision 1, have led the NRC staff to

conclude that the preferred initial protective action for a severe (core damage) accident is to

evacuate promptly rather than to shelter the population near the plant, barring any constraints to

evacuation. The guidance in this document is

intended to update and simplify the decisionmaking process for protective actions for severe

reactor accidents given in Appendix 1 to NUREG-0654/FEMAREP.

Excerpting from NRC regs:

§ 50.47 Emergency plans.

(a)(1)(i) Except as provided in paragraph (d) of this section, no initial
operating license for a nuclear power reactor will be issued unless a
finding is made by the NRC that there is reasonable assurance that

adequate protective measures can and will be taken in the event of a

radiological emergency. No finding under this section is necessary for
issuance of a renewed nuclear power reactor operating license.

(ii) No initial combined license under part 52 of this chapter will be
issued unless a finding is made by the NRC that there is reasonable

assurance that adequate protective measures can and will be taken in
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the event of a radiological emergency. No finding under this section is
necessary for issuance of a renewed combined license.

Clearly NRC has the intent of fulfilling the charge of the Atomic Energy Act, even to the point of
offering to decline a license (rare) as in:

(c)(1) Failure to meet the applicable standards set forth in paragraph
(b) of this section may result in the Commission declining to issue an
operating license;

And paragraph (b) is very detailed in its specificity:

(b) The onsite and, except as provided in paragraph (d) of this section,
offsite emergency response plans for nuclear power reactors must meet
the following standards:

(1) Primary responsibilities for emergency response by the nuclear
facility licensee and by State and local organizations within the
Emergency Planning Zones have been assigned, the emergency
responsibilities of the various supporting organizations have been
specifically established, and each principal response organization has
staff to respond and to augment its initial response on a continuous
basis.

(2) On-shift facility licensee responsibilities for emergency response are
unambiguously defined, adequate staffing to provide initial facility
accident response in key functional areas is maintained at all times,
timely augmentation of response capabilities is available and the
interfaces among various onsite response activities and offsite support
and response activities are specified.

(3) Arrangements for requesting and effectively using assistance
resources have been made, arrangements to accommodate State and
local staff at the licensee's near-site Emergency Operations Facility
have been made, and other organizations capable of augmenting the
planned response have been identified.

(4) A standard emergency classification and action level scheme, the
bases of which include facility system and effluent parameters, is in use
by the nuclear facility licensee, and State and local response plans call
for reliance on information provided by facility licensees for
determinations of minimum initial offsite response measures.
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(5) Procedures have been established for notification, by the licensee,
of State and local response organizations and for notification of
emergency personnel by all organizations; the content of initial and
followup messages to response organizations and the public has been
established; and means to provide early notification and clear
instruction to the populace within the plume exposure pathway
Emergency Planning Zone have been established.

(6) Provisions exist for prompt communications among principal
response organizations to emergency personnel and to the public.

(7) Information is made available to the public on a periodic basis on
how they will be notified and what their initial actions should be in an
emergency (e.g., listening to a local broadcast station and remaining
indoors), the principal points of contact with the news media for
dissemination of information during an emergency (including the
physical location or locations) are established in advance, and
procedures for coordinated dissemination of information to the public
are established.

(8) Adequate emergency facilities and equipment to support the
emergency response are provided and maintained.

(9) Adequate methods, systems, and equipment for assessing and
monitoring actual or potential offsite consequences of a radiological
emergency condition are in use.

(10) A range of protective actions has been developed for the plume
exposure pathway EPZ for emergency workers and the public. In
developing this range of actions, consideration has been given to
evacuation, sheltering, and, as a supplement to these, the prophylactic
use of potassium iodide (KI), as appropriate. Guidelines for the choice
of protective actions during an emergency, consistent with Federal
guidance, are developed and in place, and protective actions for the
ingestion exposure pathway EPZ appropriate to the locale have been
developed.

(11) Means for controlling radiological exposures, in an emergency, are
established for emergency workers. The means for controlling
radiological exposures shall include exposure guidelines consistent with
EPA Emergency Worker and Lifesaving Activity Protective Action
Guides.
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(12) Arrangements are made for medical services for contaminated
injured individuals.

(13) General plans for recovery and reentry are developed.

(14) Periodic exercises are (will be) conducted to evaluate major
portions of emergency response capabilities, periodic drills are (will be)
conducted to develop and maintain key skills, and deficiencies identified
as a result of exercises or drills are (will be) corrected.

(15) Radiological emergency response training is provided to those who
may be called on to assist in an emergency.

(16) Responsibilities for plan development and review and for
distribution of emergency plans are established, and planners are
properly trained.

(iv) The contention is material to the findings the NRC must make to support the action

that is involved in the proceeding:

As is stated in 50.47, NRC will deny a license if the appropriate plan is not in place. The FPL

plan is not appropriate. The plans and procedures provided in the subject COL assume a perfect

situation where everyone follows them and there is no emotional or situational anxiety present.

Experience and studies have shown that in extreme evacuation situations the public will not

follow an orderly procedure. Panic and fear prevail and any attempt at planned evacuation is

impossible, especially in a nuclear event.

It is also the case that many trained workers on whom the authorities are planning to maintain

order and carry out assigned duties do not do so and join the evacuation. If they have families,

you must assume that their safety will supersede that of others.

By adding two nuclear reactors to the two already at Turkey Point, the possibility and probability
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of a nuclear event is increased exponentially. And an event would not have to be catastrophic;

even a rumor of a significant leak of radio active gas or vapor could cause panic in the area.

Also, since there are two non-nuclear power plants at Turkey Point, a nuclear event could result

in shutting them down also due to lack of workers and operators who would most likely not be

willing to stay or return to a radioactive site.

(v) Facts or expert opinions

The logistics of evacuating 187,000 people are greater than can be achieved on short
notice and in a situation of panic following what is sure to be incomplete and in accurate
information. Simply ensuring that there will be sufficient gasoline for that many cars is a
major undertaking. Lines at the pumps would be blocks long and the supply of gasoline
would soon run out. And who is to guarantee that the station owners or managers will
stay around given the threat to themselves and their families. It is an impossible situation.
Build the reactors somewhere else.

Evacuation from a nuclear event is far different from evacuation from other events.

Using evacuations from natural and other technological hazards as a basis for comparison, we

can conclude that evacuations in response to nuclear power plant accidents are likely to be

characterized by an extreme over-response to limited protective action advisories; this

phenomenon needs to be considered in behaviorally-based radiological emergency response

planning.

The lessons learned from the Three Mile Island accident provide a very important experience for

emergency planners to seriously consider in determining the viability of executing their nuclear

accident emergency plan. A study into the human response in the aftermath of TMI was published in

"Evacuation Behavior In Response To Nuclear Power Plant Accidents," by Donald Zeigler and
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James Johnson, Jr. in the May,1984 issue of The Professional Geographer.

Here are some of their findings:

1. To plan for only a 10 mile evacuation is to significantly under plan for a nuclear power
station accident.

The 10-mile emergency planning zone is a politically arbitrary distance. It has no bases
in meteorology, radiation releases mechanisms and human behavior. In fact studies of
human behavior following the Three Mile Island accident in 1979, where a limited
evacuation advisory was issued by Pennsylvania Governor Thornberg, provides
evidence that people will be spontaneously leaving their homes well beyond the current
10-mile planning zones. This human behavior phenomenon has been termed the
"evacuation shadow effect." This evacuation shadow is determined by people who
believe themselves to be at risk who evacuate even though they have not been
ordered or advised to do so by officials. The study of human behavior around the Three
Mile Island accident showed that if only the government advised people, specifically
pregnant mothers and pre-school children, had left a 5 mile radius, that number would
have been about 3400 evacuees. Instead, up to as many as 200,000 people actually
evacuated, approximately 39% of the population within 15 miles of the reactor. The
"shadow" evacuation phenomenon is not expected to begin to diminish until
approximately 25-miles out from the reactor. The study found that in addition to the
high rate of voluntary evacuation, those evacuees tended to travel distances much
greater than has been observed in previous studies on non-nuclear related evacuation
behavior (hurricanes, floods, etc.). The TMI study evidenced that the median distanced
traveled by evacuees was 85 miles. The NRC commissioned a study (Flynn 1979) that
evidenced an average distance of 100 miles of travel.

To locate all the public shelters and reception centers immediately beyond the 10-mile
EPZ is to invite under-utilization and chaos.

Currently all shelters and reception centers for evacuees within the current planning
zone are located in a 10-20 mile range from the reactor. Anyone who takes shelter in
them will likely watch the resident population from that zone pack into their cars and
heads farther away. Ionizing radiation is such a dreaded invisible threat people will
want to put as much distance as possible between them and the accident site.

To depend on buses to evacuate populations without cars (school children, the elderly,
and prison and hospital populations) is to ignore role conflicts within the
emergency personnel designated as drivers and vital to successful evacuation.

Those people who are depended upon to drive buses are not likely to be professional
emergency workers. They may not respond, especially if they have family of their own.
They may delay response as a result of role conflict between emergency duty and
home. It is reasonable to assume that they are most likely to tend to their families first.
Social surveys of personnel with assigned emergency duties indicate the strong
potential for role conflict to interfere with the management of a nuclear emergency.
Research conducted in the vicinity of the now closed Shoreham nuclear power station
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on Long Island, NY questioned bus drivers and volunteer fireman "What do you think
you would do first if an accident requiring a full scale evacuation of the population
within 10 miles of the nuclear reactor were to occur?"

The results found that 68% of 291 fire fighters, 73% of the 246 bus drivers indicated
that family obligations would take precedence over emergency duties. The
consequence of such choice would be a failed response to the nuclear emergency.

Additionally, during the TMI accident role conflict was documented among many
emergency workers including the exodus of physicians, nurses, and technicians
required to staff both the short term and long term medical facilities. At one local
hospital, only six of 70 physicians who were scheduled for weekend emergency duty
reported for work. None of the hospitals researched in the study were in the 5 mile
radius of the evacuation advisory. Other instances where role conflict occurred were
the Pennsylvania National Guard and even nuclear power plant workers.

4. To package information for radiological accident emergency planning as similar to an
emergency response to other disasters (i.e. hurricanes) is to ignore that there are
major differences in how people respond to these very different events.
Nuclear power plant operators and emergency planners characterize nuclear power plant
disaster planning as no different than that for a hurricane or some other disaster. The
public clearly perceives a difference of threat and consequences from a nuclear
meltdown and that of a hurricane. But nuclear utilities, emergency planners and the NRC
refuse to acknowledge these distinct differences in actual threat, public perceptions and
fears of the harm that can occur as the result of a nuclear power accident on scale of the
Chernobyl accident in Ukraine, and other catastrophes. The harm derived from a nuclear
accident both short term and long term includes deadly radiation sickness, cancer, birth
defects and spontaneous abortions. The magnitude of public response to be greater than
an evacuation from a natural disaster should be acknowledged and factored into
emergency planning.

5) To expect to "manage" the evacuation response is not realistic.

People will manage their own evacuation response. They will head out in their own cars
as quickly as possible and try to get on the few available roads and will slow the entire
evacuation process down. They will end up in traffic jams in bottlenecks that are beyond
the evacuation zones that will likely trap the intended evacuees in traffic jams closer to
the nuclear reactor and most immediately under any escaping radiation plume.

Ultimately, the only relevant protection, however, is prevention. If you want real civil
defense, then we must shut these dangerous and aging reactors down.

Petitioners' closing statement:
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The answer to this difficult situation is to not put people into it in the first place. Build nuclear

power plants where evacuation is not a problem and is not in a confined area which the land and

roadways surrounding Turkey Point have created. Turkey Point has outgrown its location as a

place to produce power which has any potential for a nuclear incident. It is irresponsible for all

authorities involved to put the residents and visitors at risk in this manner; the Atomic Energy Act

demands that they not do so. Either build 6&7 somewhere else or use energy conservation and

efficiency to reduce the need for power or recommend alternative energy sources and

distributed/decentralized production of power. Every home and business should produce its own

power. A monolithic, central source of power which must then be transmitted over great

distances is ninteenth century technology. Germany and China are doing better.

We can do better.

CONTENTION: THREE

A. FAILURE AND OMMISSION OF THE FPL COL
FOR THE PROPOSED TURKEY POINT
NUCLEAR REACTORS 6&7 BY RELEASING
AEROSOL WITH 471.6 TONS OF
PARTICULATES INTO THE ATMOSPHERE
ANNUALLY

A. 1. Statement of the issue

The six cooling towers for the two proposed AP1000 nuclear

reactors at Turkey Point will release tons of particulates annually from treated waste

water or sea water (plus added chemicals for functional purposes) into the atmosphere

per day threatening the health and safety of Turkey Point employees and the

surrounding population and visitors and could contaminate all land and water surfaces in

the area including 65,000 acres of agricultural land.

-26-



ii. brief explanation of the basis for the contention

According to information provided in the FPL COL, the six cooling towers for Turkey
Point 6&7 will evaporate 41.5 MGD of water which will include 943 tons annually of
particulates) when sea water is used and 55 tons annually of particulates when recyled
water is used annually which will be suspended in aerosol dispursed over the
surrounding area. An FPL model diagram (presented in a power point presentation on
August 13, 2010 and not yet available on line) shows the dispersion of that vapor in a
neat pattern around the plant assuming average wind conditions. However, the average
does not fully reflect the many days when the wind blows from the SE at 15 to 25 MPH
for hours on end. That would carry the now condensed and concentrated residue over
the employees at Turkey Point and the 187,000 people within ten miles of Turkey Point
and over 65,000 acres in agriculture in south Miami-Dade County. And the diagram
shows that 63% will fall close to the plant, and on Biscayne National Park which abuts
the FPL property to the north.

iii. demonstrate that the issue raised in the contention is within the scope of the
proceeding

This operation of the cooling towers will violate the criteria of protect(ing) the health and
safefty of the public prescribed by the Atomic Energy Act of 1954. The ATOMIC
ENERGY ACT OF 1954 (Public Law 83-703 68 Stat. 919 August 30, 1954 TITLE I-
ATOMIC ENERGY, CHAPTER 1- DECLARATION, FINDINGS, AND PURPOSE) states:

d. The processing and utilization of source, byproduct, and special
nuclear material must be regulated in the national interest and in order to
provide for the common defense and security and to protect the health and
safety of the public. (Empahisis added).

e. Source and special nuclear material, production facilities, and
utilization facilities are affected with the public interest, and regulation by
the United States of the production and utilization of atomic energy and of the facilities
used in connection therewith is necessary in the national
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interest to assure the common defense and security and to protect the
health and safety of the public. (Emphasis added).

NRC Regulation 10 CFR Section 52.79 - Contents of applications; technical information
in final safety analysis report, states:

"[tihe final safety analysis report shall include the following information at a level of
information sufficient to enable the Commission to reach a final conclusion on all safety
matters that must be resolved by the Commission before issuance of the license."

iv the contention is material to the findings the NRC must make to support the
action that is involved in the proceeding

While the aerosol from Turkey Point 6&7 will meet state air quality
standards, the absolute concentrated amount of particulate falling
in the area will be create health and air quality problems for those
who work at the plant and at near by Biscayne National Park and
for area residents and visitors. Low levels of pollutants breathed
in every day will present health problems for them over time . The
FPL analysis (see FPL public notice reproduced below) shows that "there will be 55 tons
(110,000 pounds) of particulate matter annually and 21 tons /year of particulate matter
with a mean diameter of 10 microns or less (PM10). when
recycled waste water is being used. When using saltwater that contains a much higher
solids content as a backup source of cooling water, potential emissions for the cooling
towers are estimated to be 943 tons/year of PM and less than 10 tons/year of PM10. The
project will also result in the following estimated potential emissions increases from the
small serice water cooling towers and diesel engines: 25 tons/year of carbon monoxide;
36 tones/year of nitrogen oxides; 4 tons/year of PM, 3 tons/yeart of pmlO; less than 1
ton/year of sulfar dioxide (S02); and 4tons/year of volatile organic compounds (VOC)".

While the particulate concentration will be 5 mcg/cu liter, far below the State permited
limit of 150 mcg/cu liter. But the cumulative impact on local workers and residents from
continued exposure to a particulate which includes residue from treated waste must be
considered.

(v) allegedact on which the petitioner intends to rely to support position on the
issue

The particulate will include pesticides, human and animal growth hormones, home and
industrial chemicals, and many carcinogens. Studies of waste water show the following
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substances:

The following information describes some of the chemicals which will be found

in the particulate in the aerosol from the six cooling towers for Turkey Point

6&7 reactors:

Contaminants found in municipal waste water:

In general, a partial list the contaminants found in municipal waste-water can be found

under the general headings of hydrophobic organic compounds, 2 endocrine disrupting

compounds, OWCs including surfactant metabolites, steroids, stimulants, metal-

chelating agents, disinfectants, antimicrobial agents, and pharmaceutical compounds .

The following is an incomplete list of specific compounds typically found in municipal

waste water:

Antibiotics - carbadox, sulfachlorpyridazine, sulfadimethoxine, sulfamerazine,

sulfamethazine, sulfathiazole, trimethoprim' sulfamethoxazole (SX)3

nonionic surfactant degradation product 4-nonylphenol (NP), the solvent

tetrachloroethene (PCE), and the disinfectant 1,4-dichlorobenzene (DCB), and 1713-
•Estradiol. 3

HHCB(fragrance component), caffeine,

cholesterol, DEET(insect repellant), para-nonylphenol(surfactant), TBEP(flame

retardant), and triclosan(an antimicrobial which may degrade into highly carcinogenic

dioxins). 6,8

1, 7-Dimethylxanthine(caffeine metabolite), Acetaminophen ,Caffeine, Carbamazepine

(anticonvulsant), Cimetidine (antacid), Codeine, Cotinine (nicotine

metabolite), Dehydronifedipine (metabolite of hypertension drug nifedipine),

Diltiazem(hypertension drug), Diphenhydramine(antihistamine), Erythromycin(antibiotic),

Fluoxetine(antidepressant), Gemfibrozil (antihyperlipidemic), Miconazole(anti-fungal),

Salbutamol(albuterol-anti-asthmatic) Sulfamethoxazole (anti-biotic),Thiabendazole (anti-

fungal),

Trimethoprim (anti -biotic),Warfarin(anti-coagulant).7
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Circulating Water Chemical Injection (source: Turkey Point Units 6 & 7
COL Application Part 2 - FSAR 10.4-6 Revision 0)
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Circulating water chemistry is maintained by a local chemical feed system skid at
the CWS cooling tower.
Circulating water system chemical feed equipment injects the required chemicals
into the circulating water at the CWS cooling tower basin.
This maintains a noncorrosive, nonscale-forming condition and limits the
biological film formation that reduces the heat transfer rate in the condenser and

the heat exchangers supplied by the circulating water system.

The specific chemicals used within the system are based on water conditions as
determined by CWS water chemistry. The chemicals can be divided into six categories based
upon function: biocide, algaecide, pH adjuster, corrosion inhibitor, scale inhibitor, and a silt
dispersant. The pH adjuster, corrosion inhibitor, scale inhibitor, and dispersant are metered into
the system continuously or as required to maintain proper concentrations. The biocide
application frequency may vary with seasons.
The algaecide is applied, as necessary, to control algae formation on the cooling
tower. The following chemicals are used to control circulating water chemistry:
o Biocide and algaecide - sodium hypochlorite
[] pH adjuster - sulfuric acid
n Corrosion inhibitor/scale inhibitor/silt dispersant - High stress polymer
E[ Scale inhibitor - sodium salt of phosphonomethylate diamine and/or silicate
inhibiting polymer
Addition of biocide and water treatment chemicals is performed by local chemical
feed injection metering pumps and is adjusted as required.
Chemical concentrations are measured through analysis of grab samples from the
CWS.
Residual chlorine is measured to monitor the effectiveness of the biocide
treatment.

Footnote:
The following notice appeared in the Miami Herald on April 23, 2010:

Particles trapped in water droplets may be emitted from the cooling tower as "droplet drift" that is carried
out with the warm exhaust air. High-efficiency mist eliminators will be installed to minimize drift. When
ysing reclaimed water, potention emissions from the large cooling towers are estimated to be 55 tons/year
of particulate matter (PM) and 21 tone /year of particulate matter with a mean diameter of 10 microns or
less (PM10). When using saltwater that contain a much higher solids conten as a backup source of cooling
water, potential emissions for the coiling towers are estimated to be 943 tons/year of PM and less than 10
tons/year of PM10. The project will also result in the following estimated potential emissions increases
from the small serice water cooling towers and diesel engines: 25 tons/year of carbon monoxide; 36
tones/year of nitrogen oxides; 4 tons/year of PM, 3 tons/year of PM10; less than 1 ton/year of sulfar
dioxide (S02); and 4tons/year of volatile organic compounds (VOC).
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(vi) dispute with applicant/licensee

FPL contends that the absolute percentage of particulate which the aerosol from Turkey Point 6&7 will

contain is very small, and even within permitted state limits. However, the Atomic Energy Act requires that

all parties involved in producing nuclear energy protect public health and safety. And the particulate will,

according the FPL, average wind conditions, stay near the plant and

near Biscayne National Park next door. This will threaten the health of employees at both installations and

of visitors to Biscayne National Park. On days when stronger than average wind conditions the particulate

will be spread over 65,000 acres of agrigultural land to the west

and north west where the accumulated particulate could threaten health by being absorbed in the fruit and

vegetable growing there. At one time Turkey Point might have be a logical place to

place a power plant. Today, with over 187,000 people living within 10 miles of the Turkey Point

and a conservative projection of 280,000 by 2080, it is no longer a hospitable home for
nuclear power. Do not challenge public health in this area. Either recommend that alterantive energy
sources be used or build the reactors somewhere

CONENTION: FOUR

Turkey Point Units 6 & 7 COL Application Part 3 - Environmental Report7-i Revision 0 CHAPTER 7
ENVIRONMENTAL IMPACTS OF POSTULATED ACCIDENTS INVOLVING RADIOACTIVE
MATERIALS 7.2.3.2 p.7.2-5 Surface Water Exposure Pathways

Contention: The COL fails to completely address the radiation exposure that would be

caused by a radiological accident. Specifically, there is no radiation dosage given for

persons a) fishing and/or b) consuming marine-based food.

The following COL statements are evidence of omitted dosage calculations:

People can be exposed to radiation when deposited airborne radioactivity runs off into
or is deposited onto surface water. The exposure pathway can be from drinking the water,
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external radiation from submersion in the water, external radiation from human activities near
the shoreline, or ingestion of fish or shellfish. MACCS2 only calculates the dose from
drinking the water.

Surface water exposure pathways involving swimming, fishing, boating, and
performing activities near the shoreline are not modeled by MACCS2.

Shoreline activities of all kinds represent a large, fundamental part of the Miami-Dade tourist-

based economy. Because of the climate conditions, these shoreline activities attract many

residents and numerous tourists year-round. There then exists an elevated potential for large

numbers of people to receive a higher-than background dose of radiation after a radiological

accident. The use of an inappropriate or inadequate computer code to evaluate radiological

hazards cannot be used as an excuse to avoid calculating the dosage to large at-risk population

through one of the most likely and concentrated exposure pathways.Therefore, omitting the

analysis of these exposure pathways for shoreline activities is unacceptable and renders the

application incomplete.

CONTENTION: FIVE

I, Harold R. Wanless, on behalf of CASE (Citizens Allied for Safe Energy) have the
following contentions and concerns over the proposal to add additional nuclear power
plant facilities at Turkey Point. The FPL COL application for two new nuclear reactors at
Turkey Point must be considered invalid - both the FSAR (for instance Chapter 2) and
also the ER analyses (these matters are relevant to nearly every chapter of the ER)
because neither considers and neither incorporates any scientifically valid projection for
sea level rise through this century and beyond. Doing so will dramatically diminish and
likely negate the viability of this proposal.

Such a consideration is expressly required by 10 CFR 52.79
1. Human-induced atmospheric warming is recognized to be rapidly warming the polar

regions of Earth (Bindoff et al., 2008; National Research Council, 2010) leading to

warming Arctic and Antarctic Ocean waters, accelerating melt of permafrost and tundra

(Schuur et al., 2008; and Zimov et al., 2006), destabilization of methane hydrates
(Shakhova et al, 2010), and accelerating melting of the Greenland and Antarctic Sheets

(Van den Broeke et al., 2009; Velicogna, 2009; Kerr, 2009; and Jiang et al., 2010). This

is leading to accelerating global sea level rise.
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2. Sea level has been rising at an accelerated rate since about 1930 (Wanless et al., 1994).
This has resulted in a about a 9-inch rise of sea level in south east Florida. This rise is

about the global rate of sea level rise. Presently global and south Florida sea level is
rising at just greater than one foot (30 cm) per century but is accelerating at 0.17
millimeters per year.

3. The Science Committee (of which I am Chair) of the Miami-Dade County Climate Change
Advisory Task Force issued a projection of future sea level rise for south Florida, stating

that:

"With what is happening in the Arctic and Greenland, many respected scientists4
now see a likely sea level rise of at least 1.5 feet in the coming 50 years and a
total of at least 3-5 feet by the end of the century, possibly significantly more.
Spring high tides would be at +6 to +8 feet. This does not take into account the
possibility of a catastrophically rapid melt of land-bound ice from Greenland, and it
makes no assumptions about Antarctica" (MDC-CCATF, 2008).

Since issuing this statement, Ice Sheet melting has dramatically increased on both
Greenland and Antarctica (Van den Broeke et al., 2009; Velicogna, 2009; Kerr, 2009; and
Jiang et al., 2010). More recent projections of sea level rise through the century are at or
above the levels of our 2008 statement (Rahmstorf, 2010).

4. All climate and sea level assessments agree that ice melt, and sea level rise will be accelerating into
next century. This means that we will not be adjusting living with a three- or five-foot sea level rise bu

one that is continues rising at an accelerating rate. If we have reached plus five feet by the end of thE
century, sea level will be rising at a foot per decade.

5. Circular No. 1165-2-211 of the United States Army Corps of Engineers, issued July 1,
2009, specifically directs incorporation of "the direct and indirect physical effects of
projected future sea-level change in managing, planning, engineering, designing,
constructing, operating, and maintaining USACE projects and systems of projects.
Recent climate research by the Intergovernmental Panel on Climate Change (IPCC)
predicts continued or accelerated global warming for the 21st Century and possibly
beyond, which will cause a continued or accelerated rise in global mean sea-level.
Impacts to coastal and estuarine zones caused by sea-level change must be considered
in all phases of Civil Works programs" (USACOE, 2009). Surely a major addition to a
nuclear power plant facility should fall under similar scrutiny.

6. I am not aware that sea level rise in all its ramifications has been considered and/or
incorporated into the proposal for significant expansion of the Turkey Point nuclear
facility.

7. It is critical that a realistic projected sea level rise through this century and beyond an
understanding of the rates of sea level rise be carefully considered and incorporated into
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the evaluation. Rising sea level will have significantly have changed the coastal
environments, base-level elevations, storm surge patterns, and population and
demographics of southeast Florida by the time the proposed units come on line - and
rising sea level will dramatically diminish southeast Florida and it population by the end of
the century.

a. Incorporating future sea level changes will affect the population trends for the
south Florida area and as such the future power needs.

b. Incorporating future sea level changes will change the viability of a nuclear power
complex that is increasingly isolated from the mainland and sitting in the middle of

a combined Biscayne/Florida Bay.

c. Incorporating future sea level changes will change the safety of the complex

during major storms and terrorist threats.

d. Incorporating future sea level changes will dramatically change the ability of the

associated cooling complex to function and to remain isolated from and prevent
harm to the adjacent marine environment.

e. Incorporating future sea level changes will change the ability of the complex to

contain any nuclear accidents.

8. Do not see that any of this has been addressed.
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INTRODUCTION TO CONTENTIONS SIX AND SEVEN:

Introduction to contentions on so-called "low-level" radioactive waste

So-called "low-level" radioactive waste is the official designation or category for nuclear

waste that includes materials generated as byproduct material from the use of uranium. Much of

this waste is not low risk and can remain radioactively hazardous for literally millions of years. By

definition "low-level" radioactive waste is not irradiated fuel, the liquid and sludge from

reprocessing irradiated fuel, nor the solid into which that liquid could be converted, but it does

include plutonium and other transuranics [up to 100 nanocuries per gram], strontium-90 which

concentrates in bones and teeth and iodine-129 which is biologically active and has a 16 million

year half life.

So-called "low-level" radioactive waste contains many materials that are far from "low" in

terms of measurable radiation, or radiological hazard, thus our use of the phrase "so-called" and

the "quotes" on the words "low-level." Fission products are inevitably generated from splitting

uranium atoms to heat water to make electricity. Filters and resins that extract these fission

products from the reactor core coolant and fuel pool cooling water become loaded and are

classified as "low-level" radioactive waste even though some could give a lethal dose in 20

minutes if a person were exposed unshielded. "Low-level" waste can also include metal

components and parts that become radioactive [activated] due to neutron bombardment. These

fission product and activated metal wastes dubbed so-called "low-level" wastes are a dedicated

outcome of the operation of a nuclear power reactor - it is not possible to operate without

generating them as a result.

In July 2008, the one commercial disposal site in the United States open to the whole

country for classes A,B and C "low-level" radioactive waste from commercial generators closed
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to all but the its 3-state Atlantic compact generators in the states of South Carolina, New Jersey

and Connecticut. As discussed below, there is today, no disposal site for the more concentrated

Class B and C "low level" radioactive waste generated in Florida. Florida is in the Southeast

Compact which does not have a disposal site to which it can send Class B and C, or Greater

than C "low level" radioactive waste.

So-called "Low-Level" waste contentions have been filed in interventions on most of the

COL applications currently pending before the US Nuclear Regulatory Commission including

Calvert Cliffs, North Anna, Bellefonte, Vogtle, Fermi and Levy County. Some of the contentions

have been filed with respect to the FSAR, some focusing on the ER, some both. Since one of the

early admission of so-called "low-level" waste contentions was at North Anna, and Judge

Bolwerk on admitting the concerns created two contentions - one pertaining to environmental,

the other pertaining to safety, that convention is followed here.

Due to site-specific environmental concerns tied to the duration of the proposed 40 year

license, CASE is filing additional contentions that are associated with the possibility that so-

called "Low-Level" radioactive waste generated by Turkey Point 6 and 7 could be stored on-site

for decades - indeed for the term of the license. Site-specific concerns include projected sea-

level rise as well as issues associated with storm surge.

So-called "low-level" radioactive waste is a class that includes the filters and resins from

the processing of liquid and gaseous radioactive waste streams, all components of the reactors

that need replacement and/or are removed - including at times very large items, such as steam

generators, and extremely radioactive items such as broken control rods or other reactor

internals. Some of the radionuclides in this waste will be hazardous (defined as 10- 20 half-

lives) for hundreds of thousands to millions of years.

Efforts to minimize the generation of this waste are laudable - however these processes

may, in some cases result in larger volumes of less concentrated waste or ever more
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concentrated waste that must be stored with care for workers, the public, CASE members and

the Turkey Point biome. The accumulation of this waste on the Turkey Point site - potentially for

the duration of its generation, and potentially beyond (pending decommissioning) is not trivial.

These concerns are material to the issue of granting a COL to FPL for Turkey Point 6 and 7

since the generation of so-called "low-level" waste cannot be severed from the operation of these

reactors.

CONTENTION: SIX

Environmental Impact of Extended Storage of So-Called "Low-Level" Waste at Turkey
Point

The Florida Power and Light (FPL) COL application is inadequate because the
Environmental Report (Chapter 3 section 3.5.3) assumes that the classes B and C so-called
"low-level" radioactive waste (LLRW) generated by proposed Turkey Point Units 1 and 2 will be
promptly (e.g.,in approximately two years) shipped offsite and fails to address the environmental
impacts in the event that PEF will need to manage such LLW on the Turkey Point site for a more
extended period of time. In addition it is assumed that extended storage and forms of so-called
"low-level" waste management on the site that might be triggered by or associated with extended
storage, such as processing, treatment or possible burial or incineration will have no
environmental impact - and FPL omits any reference to these in Chapter 5 of the ER,
Environmental Impacts.

The information, references and bases of Contention 4-SA are incorporated here by

reference. Please see the declaration of Diane D'Arrigo in support of this contention.

The extended storage of radioactive waste generated if the COL for TP Units 6 & 7 is

granted is likely. The waste storage plan which would result if the merits of Contention 4-SA are

won, should be subject to the analysis of both the FPL ER and eventually the NRC's EIS for

Turkey Point. The absence of such a plan leads to the absence of such an analysis.

Of particular importance in an analysis of environmental impacts are any treatment or

other processes that FPL may use to concentrate or otherwise alter this waste stream. Of

particular concern is any plan to bury on-site or incinerate this material - both of which may be
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disguised by other names, such as "heat treat" or "pyro process." Such activities are not currently

reflected in the FPL ER Chapter 3, section 5 nor is the impact of an accumulation of waste longer

than the anticipated months or years.

The additional basis is this: a so-called "low-level" waste storage plan must anticipate the

possible inundation of the site during a storm surge in the not-so-distant future. The lack of

inclusion of this analysis violates 52.79(iii) and would jeopardize the health, safety and well being

of CASE member and TP workers as well as the general public and the biome of South Florida.

The elevated inundation of the Turkey Point site with extended storage, and therefore

decades accumulation of so-called "Low-Level" waste (either processed or not) has not been

adequately analyzed in the FPL ER Chapter 2, section 7 or the site description in chapter 3, or in

the sections on radiological consequences in Chapter 5, section 4.

Some so-called "low-level" waste plans considered in the COL process have included

storing the waste outdoors on a concrete pad. Such a plan (not mentioned by FPL) is an

example of the sort of situation that could result in the unplanned, wide dispersal of radioactive

materials from Turkey Point, beyond the Turkey Point site boundary.

The lack of inclusion of a thorough analysis of the potential for elevated storm surge, site

inundation and the possible dispersal of so-called "Low-Level" waste off the TP site violates

52.79(iii) and would jeopardize the health, safety and well being of CASE member and TP

workers as well as the general public and the biome of South Florida.

Hurricanes, cyclones and other severe weather are well understood in South Florida. What

history is teaching us is that we assume that we must be informed by the recent past - but today

this is not sufficient - today we must also be informed by future projections - or alternately look

at the past in deep time. Sea levels have been significantly different in deep time. We have huge
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bodies of government - both local, regional, national and international projecting that the sea

level is going to be significantly different at Turkey Point during the term of the proposed licenses

for Units 6 and 7. The fact that these issues have not been addressed in the impact assessment

of adding two more reactors at Turkey Point points to a large and obvious hole in the analysis.

CONTENTION: SEVEN

So-Called "Low-Level" Radioactive Waste Extended Storage Plan Missing

FPL's application (FSAR Chapter 11, section 4.6) is inadequate because the Safety Analysis
Report assumes that the Class B and C so-called "low-level" radioactive waste generated by the
proposed Turkey Point Units 6 & 7 will be promptly (e.g. in approximately 2 years per the
AP1000 DCD: page 11.4-6 ) shipped offsite despite lack access for disposal. The FSAR fails to
address compliance with Part 20 and Part 50 Appendix I (ALARA) in the event that PEF will need
to manage such waste on the Turkey Point Site for a more extended period of time, possibly its
entire licensed operating period or longer.

The invocation of a letter with a third party for off-site management of waste generated by Turkey
Point 6 and 7 does not validate that an actual transfer of title and physical transfer of the waste
will occur; return of such waste to the Turkey Point site is required in the absence of disposal site
access. The waste could come back from 3 rd party processors since they are only licensed to
store for 365 days and have limited storage capacity.

In order to meet the requirements of 52.79, NRC staff must be able to assess "a level of
information sufficient to enable the Commission to reach a final conclusion on all safety matters
that must be resolved by the Commission before issuance of a combined license," 10 CFR
52.79(a)(3) specifies that the FSAR must include: "The kinds and quantities of radioactive
materials expected to be produced in the operation and the means for controlling and limiting
radioactive effluents and radiation exposures within the limits set forth in part 20 of this chapter."

Discussion

Please see the declaration of Diane D'Arrigo of Nuclear Information and Resource

Service offered in Support of this contention addressing the non-viability of off-site and "third

party" options that FPL cites in the COL for proposal for two reactors at Turkey Point. There is
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today no option to send Florida-generated so-called "low-level" waste off site for disposal, and

there is also no option, including Studsvik that will deliver an iron-clad guarantee that the same

waste will not return to the generator under the terms of the contract.

Section 11.4.6 "COMBINED LICENSE INFORMATION FOR SOLID WASTE

MANAGEMENT SYSTEM PROCESS CONTROL PROGRAM" of the FPL Final Safety Analysis

Report for Turkey Point 6 and 7 states: "No additional onsite radwaste storage is required

beyond that described in the DCD." DCD means the "Design Control Document" provided by

Westinghouse for the AP 1000 - now in revision 17 (so much for standardized designs).

The AP 1000 DCD, section 11.4-6 states:

The packaged waste storage room provides storage for more than two years at the expected
rate of generation and more than a year at the maximum rate of generation. One four-drum
containment pallet provides more than 8 months of storage capacity for the liquid mixed
wastes and the volume reduced liquid chemical wastes at the expected rate of generation and
more than 4 months at the maximum rate.

In consideration of the range of options provided here, CASE has used the phrase "e.g.

approximately 2 years" when referring to the FPL short-term plan for so-called "low-level"

radioactive waste in an effort to capture the uncertainly in the DCD.

The real-world situation that is not reflected in the Westinghouse DCD nor in the FPL

Final Safety Analysis Report (FSAR) is that there is not currently a so-called "Low-Level"

radioactive waste disposal site available for any Class B, C or Greater-Than-C so-called "low-

level" radioactive waste that would be generated at Turkey Point Units 6 or 7. The three sites that

accept so-called "low-level" waste for disposal in the United States are restricted - either to the

level of radioactivity accepted (a site in Clive Utah accepts only Class A) or to the geographic

area of generation - (a site in Richland Washington accepts waste generated within the Rocky

Mountain and Northwest Compacts, a site in South Carolina accepts waste from the Atlantic
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waste compact), and a potential new site in Texas has numerous unresolved license conditions

and would only be licensed for disposal of so-called "low-level" radioactive waste generated in

VT or TX. These restrictions create a barrier to the acceptance of waste generated in Florida at

any existing disposal site.

As demonstrated in the D'Arrigo Declaration, PEF lacks a credible basis for its assertion

that it will definitely be able to ship so-called "low-level" radioactive waste generated at the

proposed TP units 6 and 7 sites off of the site permanently within two years. No such disposal

option exists today and two years is not a credible time span to generate a new off-site disposal

option.

In violation of 52.79(a)(3) the FPL COLA fails to offer any details whatsoever about

waste management and storage beyond two years. As discussed in the D'Arrigo Declaration,

neither the NRC nor the public therefore has any basis for evaluating the adequacy of the COLA

with respect to long-term radioactive waste storage.

As stated above --

10 CFR 52.79 (a) The final safety analysis report shall include the following information,
at a level of information sufficient to enable the Commission to reach a final conclusion on
all safety matters that must be resolved by the Commission before issuance of a
combined license....

In addition to the matter of storage details, any and all future treatment and processing

that could add to the routine and accidental radioactive and chemical releases and exposures

from the operation of the reactors, management of high and so-called "low-level" radioactive

waste and all of the accompanying activities, is necessary in order to assess the compliance with

both 10 CFR 20 (for both workers and the public) as well as ALARA (10 CFR 50 Appendix I). It is
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incumbent upon the applicant to provide sufficient information to demonstrate compliance with all

applicable regulations for the radioactive waste generated by Turkey Point 6 & 7. The following

regulations are offered as a context of the level of consideration and analysis that the NRC must

engage with in order to "reach a final conclusion on all safety matters... before issuance of a

combined license..." these include: 10 CFR 20, 10 CFR 30, 10 CFR 50, 10 CFR 61, 10 CFR 71,

10 CFR 100, 40 CFR 190 and 49 CFR 171-180. Petitioner is not framing the contention with

respect to these regulations, merely noting them since a certain level of specificity is required in

a plan in order for the NRC to make a "final conclusion" with respect to all of these relevant

regulations.

The FPL FSAR Chapter 11, section 4-2 makes assertions that the waste generated at

Turkey Point units 6 and 7 will be transferred to a third party, a Swedish corporation named

Studsvik operating in Tennessee:

Consistent with current commercial agreements, a third-party contractor
processes, stores, owns, and ultimately disposes of low-level waste generated as
a result of operations. Activities associated with the transportation, processing,
and ultimate disposal of low-level waste comply with applicable laws and
regulations in order to ensure the public's health and safety. In particular, the third party
contractor conducts its operations consistent with NRC regulations (e.g., 10
CFR Part 20).

Under 10 CFR 20.2001, reactor licensees may transfer low-level radioactive
waste material to another licensee that is specifically licensed to accept and treat
Waste prior to disposal. Studsvik, Inc., has a licensed low-level radioactive waste
treatment facility in Erwin, Tennessee. FPL has signed a letter of intent with
Studsvik to enter into negotiations for a contract for the performance of work by
Studsvik to include the shipment, processing, storage, and disposal of low-level
radioactive waste produced by Units 6 & 7 (Reference 205). Under the proposed
contract, Studsvik would treat the Class B and C waste at its Erwin, Tennessee
facility and thereafter take responsibility for storage and final disposal.

Regardless of ownership, the Studsvik license limits storage at its facility to 1 year. Even if

Studsvik were to become owner of the waste, neither it nor other TN processors and waste
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generators have access to disposal for Class B and C so-called "low-level "radioactive wastes.

The Studsvik waste can be stored for one year at the WCS site in TX but waste stored longer

than that violates the TX WCS storage license. The WCS commercial disposal site is A) not

operating and B) limited to TX and VT waste-not TN or Florida- generated waste. Although any

compact can consider accepting out-of-compact waste, they have all rejected it. Importantly, the

licensed capacity of the storage and disposal sites at WCS TX are too limited to take Florida's or

Tennessee's generated nuclear waste. (See declaration of Diane D'Arrigo in support of this

contention). Finally, there are still unresolved conditions and a question as to whether the WCS

will operate. Texans have raised concerns with the whole licensing of the WCS site with federal

agencies.

It is fair to say that FPL has an aspiration to hand-off the so-called "low-level" waste

Turkey Point 6 & 7a would generate as quickly as possible, but it has not demonstrated

conclusively that this is going to be possible.

CASE is concerned that authorizing the production of this waste (by granting the COL)

when there is no disposal site or assured other option, will result in the Turkey Point site

becoming a long-term so-called radioactive storage site. It is reasonable to protect CASE

members to require a plan that addresses this circumstance in such a way to protect their health

and safety, as well as workers at TP 6 and 7, as well as the older existing units.

CONTENTION: EIGHT

Limited Work Authorization

CASE adds to our petition a request that NRC deny the request from FPL to begin construction

of the non-nuclear portions of this project (limited work authorization, LWA). As was the case in

the Levy County COL that Progress Energy filed in 2008, the damage that could be done to the

Turkey Point site under a LWA is considerable. While the Levy site is "Greenfield" the

construction in the location of the Turkey Point units 6 and 7 would negatively impact wetlands,
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coastal estuary and other sensitive areas. We offer a letter from the South Florida Water

Management District (SWFMD exhibit) and the issues raised in it as the basis for this contention.

We further invoke the expertise of the local water authority, though we make no claim that it is

working on behalf of CASE. Please do not allow any type of construction on Turkey Point without

first granting the full COL authority.

CONCLUSION

The Petitioner requests that this petition to intervene and request for hearing be

granted. The foregoing contentions should be admitted because they clearly satisfy all

of the Commission's requirements in 10 C.F.R. § 2.309.

Respectfully submitted this the 1 7 th day of August 2010.

/s/
Barry White
Citizens Allied for Safe Energy
10001 SW 129 Terrace
Miami, FL 33176
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CERTIFICATE OF SERVICE

I hereby certify that copies of this CITIZENS ALLIED FOR SAFE ENERGY PETITION
TO INTERVENE AND REQUEST FOR HEARING was served on the following via email
and via the EIE system:

Office of the Secretary
ATTN: Docketing and Service
Mail Stop 0-16C1
US Nuclear Regulatory Commission
Washington, DC 20555-0001
hearinqdocketcanrc.qov

Antonio Fernandez, (561) 304-5288
Florida Power and Light
Antonio. Fernandez(@fpl. com.

/s/
Barry White
08/17/2010

Patrick Moulding, (301) 415-2549
Office of General Counsel
US Nuclear Regulatory Commission
Patrick. Mouldinqanrc. qov
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From: Williams, Kevin
Sent: Friday, April 29, 2011 8:20 AM
To: Powell, Marion
Cc: Howard, Tabitha
Subject: FW: Continued Pay Discrepancies from Support of Japan Earthquake/Tsunami Event

As a follow-up to our conversation yesterday, here is another issue regarding the pay it appears that the bi-

weekly cap being lifted was not conveyed to payroll.

Kevin

From:1 (b)(6) I
Sent: Friday, April 29, 2011 7:54 AM
To: Williams, Kevin
Cc: Barss, Dan
Subject: Continued Pay Discrepancies from Support of Japan Earthquake/Tsunami Event

Kevin,

This e-mail serves to convey continued pay discrepancies associated with my support of the Japan earthquake
and Tsunami. A summary is provided below:

(b)(6)

Please let me know if you need any additional information or clarification.

This should not be difficult to correct. Any assistance you can provide to help correct this discrepancy would
be greatly appreciated.

I (b)(6)
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From: Matheson, Mary
Sent Friday, April 29, 2011 9:55 AM
To: Ma, May; Jones, Jackie
Cc: Abraham, Susan; Rheaume, Cynthia; Jones, Jackie; Powell, Marion; Howard, Tabitha
Subject: RE: QUERY: Pay Discrepancies

Jackie is out until Wednesday so the meeting will have to be Wed.

From: Ma, May
Sent: Friday, April 29, 2011 9:54 AM
To: Matheson, Mary; Jones, Jackie
Cc: Abraham, Susan; Matheson, Mary; Rheaume, Cynthia; Jones, Jackie; Powell, Marion; Howard, Tabitha
Subject: RE: QUERY: Pay Discrepancies

Mary, I will provide a list of names (I have so far) to you today, but will still want to meet with
you and Jackie on Monday. I will ask Karen to set up the meeting for us to discuss.

Thanks.
May

From: Abraham, Susan
Sent: Friday, April 29, 2011 9:51 AM
To: Matheson, Mary; Rheaume, Cynthia; Jones, Jackie
Cc: Ma, May
Subject: RE: QUERY: Pay Discrepancies

Mary, I've copied May for help. Susan

From: Matheson, Mary
Sent: Friday, April 29, 2011 9:18 AM
To: Rheaume, Cynthia; Abraham, Susan; Jones, Jackie
Subject: RE: QUERY: Pay Discrepancies

Hi,

Can you give us a list of all who still have issues? We will check out lists before we meet.

Thanks Mary

From: Rheaume, Cynthia
Sent: Friday, April 29, 2011 9:01 AM
To: Abraham, Susan; Matheson, Mary; Jones, Jackie
Subject: Re: QUERY: Pay Discrepancies

Susan-please schedule a meeting with PMDA and Mary M and/or Jackie Jones. We must get to the bottom of this ASAP.

1



From: Abraham, Susan
To: Rheaume, Cynthia
Sent: Fri Apr 29 08:44:11 2011
Subject: FW: QUERY: Pay Discrepancies

fyi

From: Abraham, Susan
Sent: Friday, April 29, 2011 8:44 AM
To: Williams, Kevin
Cc: Ma, May
Subject: RE: QUERY: Pay Discrepancies

Kevin,

Since Marion is out today, I have copied May for help. We'll look into it.

Susan

From: Williams, Kevin
Sent: Friday, April 29, 2011 8:34 AM
To: Abraham, Susan
Subject: FW: QUERY: Pay Discrepancies

Good morning Susan,

I talked to Marion about this yesterday but have not received any follow-up and noticed that he is out today. I
just received an e-mail from (b)(6) stating that he has an issue as well. We were assured that this
would be taken care of but it has not. t al surrounds the bi-weekly cap not being lifted.

Please advise,

Kevin

From: Anderson, Joseph
Sent: Thursday, April 28, 2011 8:29 AM
To: Powell, Marion
Cc: Williams, Kevin; Wright, Lisa (Gibney); Norris, Michael; Mroz (Sahm), Sara; Anderson, James
Subject: QUERY: Pay Discrepancies

Marion: We still may a number of significant pay discrepancies associated with the Fukushima Dai-ichi Event

response. Several other staff have significant pay issues where time cards have been revised but pay shortages still

exist ([ (b)(6) 1). What is currently being done to address

these shortages, and if needed, who do I need to escalate this to ensure satisfactory resolution?

Thank you for your assistance in working towards resolution. Please don't hestitate to call me to discuss matter further

or to engage members of my staff.

Joseph D. Anderson, Chief
Operating Reactor Licensing and Outreach Branch
Division of Preparedness and Response
Office of Nuclear Security & Incident Response
U.S. Nuclear Regulatory Commission

Mail Stop: T-3B46M
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Washington, DC 20555-0001
Telephone: 301.415.4114
BlackberryF (b)(6)

E-mail: ioseph.anderson,,nrc.qov
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