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July 30, 2010

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
)

POWERTECH (USA) INC., ) Docket No. 40-9075-MLA
)

(Dewey-Burdock In Situ Uranium Recovery )
Facility) )

NRC STAFF’S OPPOSITION TO CONSOLIDATED PETITIONERS’
MOTION TO PERMIT UNTIMELY FILING

INTRODUCTION

The Nuclear Regulatory Commission (NRC) Staff responds to the Consolidated

Petitioners’1 July 20, 2010 “Motion to Permit Untimely Filing of or Alternatively, Taking Judicial 

Notice of the SD DENR Letter to Powertech Cited at 6.8-6/9/10 Hearing.”2 The Petitioners seek 

to admit a South Dakota Department of Energy and Natural Resources (SD DENR) letter and 

draft comments dated April 19, 2010 as an exhibit in support of their standing claims and 

contentions.3

                                        
1 The Consolidated Petitioners are Theodore P. Ebert, David Frankel, Gary Heckenlaible, Susan 
Henderson, Dayton Hyde, Lilias C. Jones Jarding, Clean Water Alliance, and Aligning for Responsible 
Mining.

Motion at 3.  As discussed below, the Consolidated Petitioners’ motion does not 

satisfy the Commission's standards for determining timeliness in 10 C.F.R. § 2.309 (f)(2) or the 

criteria for admissibility of late-filed material in 10 C.F.R. § 2.309(c)(1)(i)–(c)(1)(viii) and (c)(2).

Accordingly, the Board should deny the Petitioners’ motion.

2 The Oral Argument was held in Custer, SD on June 8-9, 2010.

3 The Petitioners state they “do not seek to add petitioners or add or amend contentions under 10 C.F.R. 
2.309(f)(2).  They simply seek leave to file for consideration on their behalf.”  Motion at 3.  The substance 
of their brief is in actuality an extensive revision of their original contentions interweaving the contents of 
the exhibit they seek to admit with their original contentions. 
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On March 8, 2010, the Consolidated Petitioners filed their “Consolidated Request for 

Hearing and Petition for Leave to Intervene.”  On April 19, 2010, the Petitioners filed a reply to 

the Staff and the Applicant’s Answer.

BACKGROUND

4

The documents the Petitioners now seek to introduce were issued on April 19, 2010.  

These documents consist of a letter and draft comments from Brian Walsh of the SD DENR to 

Richard Blubaugh of Powertech (USA) Inc., the Applicant in this proceeding.

Then, on April 30, 2010, the Petitioners submitted a 

“Request for Leave to File a New Contention Based on SUNSI Material.”

5

The NRC Staff received a copy of the SD DENR letter and draft comments and on May 

6, 2010, these documents were made publicly available through the NRC’s Agencywide 

Documents Access Management System (ADAMS).  These documents were entered into 

ADAMS under Docket Number 04009075, the docket number established for the proceeding on 

Powertech’s pending application.

These 

documents state that SD DENR had undertaken a completeness review of Powertech’s 

application for a South Dakota Class III Underground Injection Control Permit and determined 

the application was incomplete.  

6

On May 14, 2010, the Oglala Sioux Tribe, another petitioner in this proceeding, filed the 

SD DENR cover letter and draft comments as Exhibit 2 to its “Reply to the NRC Staff and 

Applicant Responses to the Petition to Intervene and Request a Hearing of the Oglala Sioux 

                                        
4 “Petitioner’s Consolidated Reply to Applicant and NRC Staff Answers to Hearing Request/Petition to 
Intervene” (April 19, 2010).

5 “South Dakota Department of Environment and Natural Resources DRAFT Comments on the 
Powertech (USA) Inc. Revised Dewey-Burdock Project Underground Injection Control Permit Application 
Dated February 2010,” dated April 19, 2010.

6 ADAMS Accession Number ML101260024 (May 6, 2010).
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Tribe.”7 The Tribe’s Reply and Exhibit 2 were served on the Consolidated Petitioners 

personally, as participants in this proceeding, on May 14, 2010.8

On May 17, 2010, the Board in this proceeding issued an Order (Setting Oral Argument)

stating:

the sole purpose of the oral argument is to allow the Board to ask questions and 
receive answers, to clarify the Board’s understanding of legal issues and factual 
points and assist it in deciding the standing and contention admissibility issues 
presented by the pleadings. Unless otherwise specified, no presentations or 
submission of additional materials by the parties will be entertained.

Order at 2.  

Between June 8 and 9, 2010, the Board held oral argument in Custer, South Dakota.

Petitioners’ counsel raised the issue of the SD DENR cover letter and draft comments at the 

Oral Argument on June 8, 2010, acknowledging, “we did not put it in our pleadings.”  Transcript 

1, at 89, line 22.  Counsel continued, “I would like to request leave of you all to permit us to 

supplement our record with this April 19th, 2010 decision from the DENR. …We just got it a 

couple of weeks ago.” Id. at 90, lines 2-6.  At that point in time, the documents at issue had 

been publicly available in ADAMS for 33 days.  

Judge Froehlich advised Counsel that, “We won't be accepting any additional pleadings 

other than what has already been received. The decision will be based solely on the pleadings 

received thus far and the application and the petitions that are in the record.” Id. at 90, lines 7-

11.  On June 9, 2010, counsel for the Petitioners renewed interest in making a late-filed request 

to introduce the SD DENR cover letter and draft comments.  Transcript 2 at 328, lines 9-12.  

Judge Froehlich stated, “Should [Petitioners’ counsel] file his motion, we will answer.” Id. at 

329, 5-7.

                                        
7 Oglala Sioux Reply at 17.

8 Certificate of Service accompanying Oglala Sioux Reply.  ADAMS Accession Number ML101340870.
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Forty-one days later, on July 20, 2010, Consolidated Petitioners filed their motion 

seeking to admit the SD DENR documents as an exhibit supporting their standing claims and 

contentions.  The Petitioners’ motion comes 90 days after the documents were issued, and 73 

days after the documents became publicly available in ADAMS. 

The Petitioners seek to introduce the SD DENR letter and draft comments in order to 

supplement their contentions. The Commission has recently held that a late-filed document 

offered to support a proposed contention should be evaluated pursuant to 10 C.F.R. §§ 2.309(c) 

and 2.309(f)(2).

DISCUSSION

9

60 NRC 619 (2004)

10 C.F.R. § 2.309(f)(2) provides that contentions may be amended only with 

leave of the presiding officer upon a showing that the information: (1) was not previously 

available; (2) is materially different from previously available information; and (3) was submitted 

in a timely fashion.  Entergy Nuclear Vermont Yankee, LLC, and Entergy Nuclear Operations, 

Inc. (Vermont Yankee Nuclear Power Station), LBP-06-14, 63 NRC 568, 572 (2006).   “It is well 

established in NRC proceedings that a reply cannot expand the scope of the arguments set 

forth in the original hearing request. …New bases for a contention cannot be introduced in a 

reply brief, or any other time after the date the original contentions are due, unless the petitioner 

meets the late-filing criteria set forth in 10 C.F.R. § 2.309(c) and (f)(2).” Nuclear Management 

Company, LLC (Palisades Nuclear Plant), CLI-06-17, 63 N.R.C. 727, 732 (2006) (emphasis 

added).  See also Louisiana Energy Services, L.P. (National Enrichment Facility), CLI-04-25, 60 

NRC 223, 224 (2004), reconsideration denied, CLI-04-35, (rejecting “a late 

attempt to reinvigorate thinly supported contentions by presenting entirely new arguments”).

                                        
9 On the appeal of LBP-08-6, the Commission stated, “While noting that Exhibit B was neither a 
contention nor a petition, the Board considered the timeliness of the exhibit using the late-filing factors of 
10 C.F.R. §§ 2.309(c) and 2.309(f)(2). We agree that a late-filed document that allegedly supports or 
provides a basis for a proposed contention should be considered under these rules.” Crow Butte 
Resources, Inc. (North Trend Expansion Project), CLI-09-12, 69 NRC 535, 549 (2009).
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In Vermont Yankee, the Board noted that the NRC’s regulations “do not set a specific 

number of days whereby we can measure or determine whether a contention is ‘timely’ as

required by 10 C.F.R. § 2.309(f)(2)(iii).” Vermont Yankee, LBP-06-14, 63 NRC 568, 574 (2006).  

The Vermont Yankee Board also noted, however, “new contentions must be filed ‘very promptly’

after the receipt of the relevant new information.”  Id. at 574.  Further, the Vermont Yankee

Board noted that other Licensing Boards “routinely set specific 30-day limits for the admission of 

new and different information in their hearing orders.”  Id., LBP-06-14, 63 NRC at 574 (citing

Entergy Nuclear Vermont Yankee, LLC, and Entergy Nuclear Operations, Inc. (Vermont Yankee 

Nuclear Power Station), LBP-06-3, 63 NRC 85, 97 (2006)). See also Private Fuel Storage, 

L.L.C. (Independent Spent Fuel Storage Installation), CLI-04-4, 59 NRC 31, 46 (2004) 

(Commission order explicitly providing that Intervenors would have 30 days to file new 

contentions); Duke Cogema Stone & Webster (Savannah River Mixed Oxide Fuel Fabrication 

Facility), LBP-03-21, 58 NRC 338, 346-47 (2003) (establishing 30-day deadline for new or 

amended contentions).

In the present case, the documents the Petitioners seek to introduce were issued April 

19, 2010, and were made publicly available in ADAMS by May 6, 2010.  The Petitioners’ motion 

to have these documents admitted was not filed until July 20, 2010, however, 90 days after the 

documents were issued and 73 days after the documents became available in ADAMS.  The 

Petitioners merely note that the documents were not available at the time they filed their hearing 

request.  Motion at 3.  While this is true, it does not explain why the Petitioners waited 73 days 

to file their motion after the documents were made publicly available in ADAMS.  In general, 

petitioners have a duty to monitor ADAMS for entries of documents relevant to their hearing 

request. The Petitioners here do not claim that they were unable to locate the documents in 

ADAMS.  Further, although the Petitioners raised the issue of the documents at oral argument 
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and expressed an interest in supplementing their hearing request, the Petitioners do not provide 

any excuse for their delay in filing their motion until July 20, 2010. 

Because the proffered documents are not “timely” under section 2.309(f)(2), the 

Petitioners must address the eight factors related to nontimely filings in 10 C.F.R. § 2.309(c) to 

determine if the documents may nonetheless be admitted.  Crow Butte Resources, Inc. (North 

Trend Expansion Project), LBP-08-6, 67 NRC 241 (2008). Section 2.309(c) provides:

(1) Nontimely requests and/or petitions and contentions will not be entertained 
absent a determination by the Commission, the presiding officer or the Atomic 
Safety and Licensing Board designated to rule on the request and/or petition and 
contentions that the request and/or petition should be granted and/or the 
contentions should be admitted based upon a balancing of the following factors 
to the extent that they apply to the particular nontimely filing:

(i) Good cause, if any, for the failure to file on time;

(ii) The nature of the requestor's / petitioner's right under the Act to be made a 
party to the proceeding;

(iii) The nature and extent of the requestor's / petitioner's property, financial or 
other interest in the proceeding;

(iv) The possible effect of any order that may be entered in the proceeding on the 
requestor's / petitioner's interest;

(v) The availability of other means whereby the requestor's / petitioner's interest 
will be protected;

(vi) The extent to which the requestor's / petitioner's interests will be represented 
by existing parties;

(vii) The extent to which the requestor's / petitioner's participation will broaden 
the issues or delay the proceeding; and

(viii) The extent to which the requestor's / petitioner's participation may 
reasonably be expected to assist in developing a sound record.

(2) The requestor/petitioner shall address the factors in paragraphs (c)(1)(i) 
through (c)(1)(viii) of this section in its nontimely filing.

The Commission and licensing boards have repeatedly held that a showing of good 

cause for the petitioner’s late filing is the first, and the most important, element to be weighed in 
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determining whether a late filing will be allowed.  Dominion Nuclear Connecticut, Inc. (Millstone 

Nuclear Power Station, Units 2 and 3), CLI-05-24, 62 NRC 551, 564 (2005); see also, Private 

Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-04-4, 59 NRC 31, 44 

(2004). The good cause element has two components that may impact a presiding officer’s 

assessment of the timeliness of a contention’s filing: (1) when was sufficient information 

reasonably available to support the submission of the late-filed contention; and (2) once the 

information was available, how long it took for the contention admission request to be prepared 

and filed. See Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-

99-3, 49 NRC 40, 46-48 (assessing late-filing factors relative to petition to intervene), aff’d, CLI-

99-10, 49 NRC 318 (1999). The Commission has held that “[to] demonstrate good cause, a 

petitioner must show not only why it could not have filed within the time specified in the notice of 

opportunity for hearing, but also that it filed as soon as possible thereafter.” Millstone, CLI-05-

24, 62 NRC 551, 564-65 (2005) (emphasis added).  If a petitioner cannot show good cause, 

then its demonstration on the remaining factors must be “compelling.” Id. at 565.  See also,

Pacific Gas and Electric Co. (Diablo Canyon Power Plant Independent Spent Fuel Storage 

Installation), CLI-08-8, 67 NRC 193 (2008).

In this case, the Petitioners fail to show there is good cause for their delay in filing their 

motion.  The Petitioners correctly state that the proffered exhibits were prepared after they filed 

their petition for intervention and hearing request.  Motion at 2.  However, the Staff placed the 

proffered exhibits in ADAMS on May 6, 2010.  The Petitioners have a duty to monitor ADAMS 

for entries of documents relevant to their intervention.  Cf. Private Fuel Storage, L.L.C., LBP-99-

3, 49 NRC 40, 47 (1999) (finding it is reasonable that those having an interest in a proceeding 

would visit the local public document room (LPDR) to check on its status, before the LPDR was 

largely replaced by ADAMS).  The Petitioners do not explain their failure to monitor ADAMS and 

locate the document in a timely manner.  Further, even after being personally served with the 
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proffered exhibits when filed by the Tribe as part of its Reply to the Staff’s and Powertech’s 

Answers, the Petitioners took more than two months to file their present motion.  Finally, even 

after mentioning the SD DENR letter and draft comments at oral argument and expressing 

interest in amending their pleading, the Petitioners did not file their motion until approximately 

five weeks later.

The Petitioners rely heavily on Crow Butte, LBP-08-06, 67 NRC 241 (2008), as support 

for their late filing.  In Crow Butte, Petitioners sought the admission of an exhibit much like the 

one sought to be entered into evidence in this proceeding.10

In this proceeding, there is no evidence the Petitioners received the proffered 

documents at the last hour.  To the contrary, the facts show that the documents were issued 90 

days before the Petitioners’ motion was filed, and the documents were publicly available in 

ADAMS 73 days before the motion was filed.  See Private Fuel Storage, L.L.C. (Independent

The Petitioners’ reliance on Crow 

Butte, in support of the admissibility of their late-filed exhibit is misplaced.  In evaluating the 

admissibility of late-filed Exhibit B, the Board in Crow Butte noted, “it is undisputed that 

Petitioners' counsel received the document only on the evening before the January 16, 2008, 

oral argument, from another organization.” Id at 259.  The Board further noted that due to an 

error in placing the document in ADAMS, the document was not searchable under the docket 

number established for the Crow Butte proceeding.  Id.  The Crow Butte Board thus found “that 

Petitioners reasonably became aware of Exhibit B only when it was provided to them by the 

other organization, and that they had good cause to present it when they did, ‘promptly after 

learning of’ the document.”   Id. at 260.  

                                        
10 The exhibit included a letter from Dr. Steven A. Fischbein, Program Manager with the Nebraska 
Department of Environmental Quality (NDEQ), to Crow Butte President Stephen P. Collings, regarding 
Crow Butte's “Petition for Aquifer Exemption North Trend Expansion Area,” and [the] “NDEQ Detailed 
Technical Review Comments.” Crow Butte at 256.
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Spent Fuel Storage Installation), CLI-00-02, 51 N.R.C. 77, 79 (2000) (finding petitioner did not 

have “good cause” for waiting more than four months to challenge new information.) To the 

extent the facts underlying the Petitioners’ motion can be compared to Crow Butte, those facts 

are more similar to the circumstances surrounding another late-filed document, proffered as 

Exhibit A, that the Crow Butte Board rejected because the document had been available to the 

Petitioners for some time and the Petitioners did not show good cause for their untimely filing.  

Crow Butte, LBP-08-06, 67 NRC 241, 258 (2008). 

The Petitioners argue extensively for the relevancy and materiality of the proffered

exhibit, Motion at 5-14, but they fail to discuss any of the factors in 10 C.F.R. 2.309(c)(1)(ii)-

(c)(1)(viii). Motion at 2-16.  See 10 C.F.R. § 2.309(c)(2) “The requestor/petitioner shall address 

the factors in paragraphs (c)(1)(i) through (c)(1)(viii) of this section in its nontimely filing” 

(emphasis added).  Where a petitioner fails to show good cause for its untimely filing, it must 

make a compelling showing concerning the other late-filing factors so as to outweigh the lack of 

good cause. Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), LBP-

00-08, 51 N.R.C. 146 (2000); see also Private Fuel Storage, L.L.C. (Independent Spent Fuel 

Storage Installation), LBP-01-13, 53 NRC 319, 324 (2001). Even where the factors are 

balanced in favor of admitting a late-filed contention, a tardy petitioner without a good excuse for 

lateness may have its submittal rejected. Houston Lighting & Power Co. (South Texas Project, 

Units 1 and 2), LBP-82-91, 16 NRC 1364, 1367-68 (1982), citing Nuclear Fuel Services. Inc. 

and N.Y.S. Atomic and Space Development Authority (West Valley Reprocessing Plant), CLI-

75-4, 1 NRC 273, 275, 276 (1975). In the present motion, the Petitioners do not address the 

remaining factors, leaving nothing for the Board to balance in their favor. 

The question of why the Petitioners did not seek to admit the documents as soon as they 

came to their attention must be answered, especially if, as Petitioners now claim, these 

documents are important in supporting their contentions.  The relevance or materiality of the 
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proffered documents is not the determining factor for the Board to consider in weighing the 

admissibility of the documents. Crow Butte, the case that Petitioners rely on heavily as support 

for admitting the proffered documents, reaffirms that timeliness of a petitioner’s submittal is 

critically important.  As noted above, the Board in Crow Butte found that documents proffered as 

Exhibit A, although potentially relevant to the proceeding, were untimely and excluded these 

documents as support for the petitioners’ contentions.  Crow Butte, LBP-08-6, 67 NRC 241, 258

(2008) (finding the “material falls more under the category of ‘new [expert] support’ for its 

[c]ontentions . . . [although] the documents  may be appropriate exhibits in any such hearing, we 

do not find good cause to consider Exhibit A at this point in this proceeding”). See also 

Louisiana Energy Services, LP. (National Enrichment Facility), CLI-04-35, 60 NRC 619, 624-25 

(2004) (rejecting an out-of-time attempt to “reinvigorate” and effectively amend what had been 

inadequately supported contentions in the hearing petition.)  The Petitioners here should not be 

permitted to bolster their contentions with new information, regardless of relevance or 

materiality, given the lateness of their submittal and their utter failure to address numerous 

factors in 10 C.F.R. § 2.309(c).

The Petitioners also request that the Board take judicial notice of the SD DENR 

documents.  Motion at 16.  The request to acknowledge the existence of the documents 

appears unnecessary, as the Board has already stated that the documents, having been 

admitted by the Tribe, are in the record.11   To the extent the Petitioners are asking that “the 

Board take judicial notice of the facts within the Cover Letter and Draft Comments in further 

support of the Standing and respective Contentions,”12

                                        
11 Transcript 1 at 90, line 15.

the Board should reject the Petitioners’ 

request.  

12 Motion at 16 (emphasis added). 
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The Commission’s rules at 10 C.F.R. § 2.711(j) state:

(j) Official notice. (1) The Commission or the presiding officer may 
take official notice of any fact of which a court of the United States 
may take judicial notice or of any technical or scientific fact within 
the knowledge of the Commission as an expert body. Each fact 
officially noticed under this paragraph must be specified in the 
record with sufficient particularity to advise the parties of the 
matters which have been noticed or brought to the attention of the 
parties before final decision and each party adversely affected by 
the decision shall be given opportunity to controvert the fact.
(Emphasis added.) 
. . . .

The documents the Petitioners seek to have admitted, the SD DENR cover letter and 

draft comments, do not satisfy this test.  To be a “fact of which a court of the United States may 

take judicial notice,” the fact must be “one not subject to reasonable dispute in that it is either (1) 

generally known within the territorial jurisdiction of the trial court or (2) capable of accurate and 

ready determination by resort to sources whose accuracy cannot reasonably be questioned.”

Fed. R. Evid. 201(b) (emphasis added).  In this case, the draft comments of the SD DENR 

regarding Powertech’s application plainly cannot be considered “facts” that are “not subject to 

reasonable dispute.”  The validity of these comments has not been established by any 

adjudicatory body, and, significantly, the comments are only draft comments and thus subject to 

revision.  The Petitioners refer to an Atomic Safety and Licensing Appeal Board decision in 

support of their argument, Motion at 17, but the cited case actually undercuts their position, as 

the Board in that case concluded—as the Board should here—that “[i]t is doubtful at best that 

the asserted ‘fact’ in question is ‘not subject to reasonable dispute’ within the meaning of Rule 

201(b) of the Federal Rules of Evidence, governing the judicial notice of adjudicative facts in the 

United States courts.” Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1),

ALAB–911, 29 N.R.C. 247, 253, n.26 (1989).  

Nor can the SD DENR draft comments be considered “technical or scientific fact[s] 

within the knowledge of the Commission as an expert body.”  These draft comments represent 
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merely the preliminary conclusions of certain South Dakota officials; they are not established 

facts.  Further, these comments, which refer to a particular application filed by a particular 

applicant, do not form part of the Board’s expertise, but are simply information that has been 

brought to the Board’s attention in this proceeding by a separate petitioner. The Board should 

therefore refuse to take judicial notice of any representations or assertions in the SD DENR 

documents for the purpose of assessing Consolidated Petitioners claims and contentions.

For the reasons set forth above, the Consolidated Petitioners’ motion fails to comply with 

the requirements set forth in 10 C.F.R. § 2.309 (f)(2) and 10 C.F.R. §§ 2.309(c)(1)(i)–(c)(1)(viii) 

and (c)(2). Therefore, the Petitioners’ motion should be denied. The Board should also decline 

to take judicial notice of the proffered documents. 

CONCLUSION

Respectfully submitted,

/Signed (electronically) by/
Patricia A. Jehle
Patricia A. Jehle 
Counsel for the NRC Staff

/Signed (electronically) by/
Michael J. Clark
Michael J. Clark
Counsel for the NRC Staff

Dated at Rockville, Maryland
this 30th day of July, 2010
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