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NRC STAFF’S OPPOSITION TO REQUEST FROM DAVID FRANKEL TO  
EXTEND THE DEADLINE FOR SUBMITTING HEARING REQUESTS

 In light of existing Commission requirements associated with extending the deadline to 

submit hearing requests, the NRC Staff opposes the March 2, 2010 motion submitted by David 

Frankel, on behalf of himself and certain individuals or groups,1 for an extension of time to 

submit hearing requests in this proceeding.  Mr. Frankel asks that he and other persons be 

granted a minimum of 90 additional days in which to file hearing requests.  Because Mr. Frankel

does not demonstrate good cause for extending the hearing request deadline, as required by 

applicable Commission guidance and case law,  the Commission should deny his request.  

                                                

1 Mr. Frankel states that he is filing the request on his own behalf “and on behalf of other parties 
intending to file requests for a hearing and petitions to intervene therein, including Dayton Hyde (Black 
Hills Wild Horse Sanctuary, Hot Springs, SD), Joseph American Horse, Sr. (OST-Pine Ridge, SD), 
Thomas Kanatakeniate Cook (Pine Ridge, SD/Chadron, NE), Loretta Afraid of Bear Cook (OST-Pine 
Ridge, SD/Chadron, NE), Ted P. Ebert (Hot Springs, SD), Debra White Plume (OST-Manderson, SD), 
Owe Aku (Bring Back the Way) (OST-Manderson, SD), Aligning for Responsible Mining (Pine Ridge, 
SD).”  Request for Extension at 1. 
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INTRODUCTION

 On January 5, 2010, the Staff published in the Federal Register a Notice of Opportunity 

to Request a Hearing in this proceeding.2  As stated in the notice, the deadline for requesting a 

hearing is March 8, 2010.   

 On March 2, 2010, Mr. Frankel filed his request for an extension of time to submit 

hearing requests.  Mr. Frankel argues that an extension is needed in order for an expert3 to 

review almost 6,000 pages of application materials that he describes as “disorganized and 

almost incomprehensible.”  Request for Extension of Time at 1–3.   

 Mr. Frankel also argues that the general public should be granted a 90-day extension of 

time to submit hearing requests, stating that “[t]he people of Custer County, Fall River County 

and at Pine Ridge Indian Reservation . . . deserve a chance to look at and read the entire 

Application and have a meaningful opportunity to ask questions of experts and to request a 

hearing and/or petition to intervene as they deem appropriate.”  Id. at 6.  Mr. Frankel states that 

these areas lack high-speed internet connections and that winter power and road conditions in 

South Dakota have made it difficult for the public to obtain electronic copies of the Application. 

Id. at 2, 4. 

Finally, Mr. Frankel asks that that “the Applicant and/or NRC Staff be required to provide 

at no charge to the public at least three (3) printed copies of the entire Application, as revised to 

                                                

2 Notice of Opportunity for Hearing, License Application Request of Powertech (USA) Inc. Dewey-
Burdock In Situ Uranium Recovery Facility in Fall River and Custer Counties, SD, 75 Fed. Reg. 467 
(January 5, 2010). 

3 Mr. Frankel states that he is “incorporat[ing] by reference” the expert opinion of Robert E. Moran 
that was filed with the Oglala Sioux Tribe’s Request for an Extension of Time on February 26, 2010.  
Request at 2, citing Letter of Robert E. Moran, dated February 23, 2010, submitted with Oglala Sioux 
Tribe Request for 90-Day Extension of Time to File Request for Hearing. (ADAMS Accession No. 
ML100570481) (February 26, 2010). 
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date, and deposit one (1) copy at the public library or county courthouse in Custer, SD, and in 

Hot Springs, SD and at Oglala Lakota College (Kyle, SD).”  Id. at 2. 

LEGAL STANDARDS

As the person moving for an extension of time, the burden is on Mr. Frankel to show that 

he and his clients are entitled to the requested relief.  Although under 10 C.F.R. § 2.307(a) the 

Commission may extend the deadline for submitting hearing requests upon a showing of good 

cause, the Commission discourages extensions of deadlines absent special circumstances.  

Hydro Resources, Inc., CLI-99-1, 49 NRC 1, 1 (1999).  See also Statement of Policy on 

Conduct of Adjudicatory Proceedings, CLI-98-12, 48 NRC 18, 21 (1998) (holding that 

extensions of time should be granted only when warranted by “unavoidable and extreme 

circumstances”).  The Commission has recently emphasized that, where there are no special 

circumstances amounting to good cause for an extension, the extension request should be 

denied. Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 3) CLI-09-4, 69 NRC 80, 82 

(2009).  Circumstances that could be anticipated or which are not unique to the person 

requesting an extension are insufficient to meet the “special circumstances” test.  Id. at 82.  

Further, where application materials have been in the public record prior to the opening of the 

period for requesting a hearing, the Commission has taken into account the availability of those 

materials in determining whether any extension is warranted.  Id.4

                                                

4 See also Changes to Adjudicatory Process (Part II) 69 Fed. Reg. 2182, 2200 (“The Commission 
believes that sixty (60) days is more than ample time to review the application for a complex and/or broad 
scope radioactive materials license and prepare a request for hearing/petition to intervene and 
contentions, in view of Web site notice of pre-application meetings, availability of application-related 
documents for reading on the NRC Web site and/or download, and Web site notice of the filing of an 
application and acceptance of the application for docketing.”). 
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DISCUSSION

 Mr. Frankel has not shown that there are special circumstances warranting an extension 

of time.  Mr. Frankel first argues that, because Powertech’s technical and environmental reports 

contain “a very large number of pages (over 6000)” and are allegedly “disorganized and almost 

incomprehensible,” an expert should be allowed more time to review those materials.  Request 

at 2–3.  Powertech’s technical and environmental reports, however, were publicly available well 

before the period for requesting a hearing opened on January 5, 2010.  In fact, most of the 

material included in these reports was made publicly available in April 2009, shortly after 

Powertech submitted its initial application.  On August 10, 2009, Powertech submitted a 

supplement to its application, and the revised materials were made publicly available in ADAMS  

by late October 2009.5  Accordingly, by March 8, 2010, the deadline for requesting a hearing, 

even the more recently submitted application materials will have been publicly available for at 

least four-and-a-half months.6 See Fermi, CLI-09-04, 69 NRC at 82 (rejecting extension 

request based on asserted need for more time to review application materials, noting that by the 

hearing request deadline the materials would have been in the public record for five month

Mr. Frankel’s claim that additional time is needed to allow an expert to review the applicat

materials therefore is not good cause for extending the hearing request deadline. 

s).

ion

                                                

 Mr. Frankel also seeks a 90-day extension of time for the general public to submit 

hearings requests, citing a lack of high-speed internet access and winter conditions in South 

Dakota.  Request at 2, 4.  A group or person cannot request that a hearing deadline be 

5 A search in ADAMS under Docket No. 04009075 shows the dates various application materials 
were submitted and made publicly available.  The vast majority of the supplemental materials were 
released to the public on October 22, 2009. 

6 This excludes materials that have been designated as SUNSI. 
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extended on behalf of the general public.  Rather, Commission practice requires that persons 

seeking extensions of time file their own requests and demonstrate good cause for each 

extension sought.7

 The Commission should also deny Mr. Frankel’s request that Powertech or the Staff be 

directed to provide printed copies of all application materials to either the public library or county 

courthouse in Custer and Hot Springs, S.D., and to the Oglala Lakota College in Kyle, S.D.  The 

Staff will attempt to see that members of the public are able to review application materials at 

those locations.  Although Mr. Frankel states that many residents of Western South Dakota lack 

access to computers or high-speed internet, he does not state that the locations he identifies 

lack the capability to connect to the NRC’s Agencywide Documents Access Management 

System (ADAMS), where the application materials may be viewed.  Nor does Mr. Frankel 

explain why interested members of the public would be unable to view the application in 

electronic form—on compact disc, for example—at the locations he specifies.  The Staff also 

notes that Mr. Frankel could have made his request close to a year ago, when Powertech 

initially submitted its application to the NRC. 

CONCLUSION

 Applying the standards established by the Commission, Mr. Frankel fails to show good 

cause for extending the hearing request deadline as it applies to himself, his clients or the 

general public.  The Commission should therefore deny his extension request.  The 

                                                

7 In 2002 a member of Congress requested a 30-day extension for hearing requests relating to 
the Diablo Canyon Spent Fuel Storage application. (ADAMS Accession No. ML021720689) (May 22, 
2002). The Secretary denied this request for a general extension, stating that granting such an extension 
would be against general Commission practice because persons seeking an agency action, such as an 
extension of time, must file their own requests. (ADAMS Accession No. ML021720401) (May 30, 2002). 



- 6 - 

Commission should also deny Mr. Frankel’s request that either the Applicant or the Staff provide 

printed copies of the application materials. 

      Respectfully submitted, 

/Signed (electronically) by/ 

      Patricia A. Jehle 
      Patricia A. Jehle  
      Counsel for the NRC Staff 

/Signed (electronically) by/ 

Michael J. Clark 
Michael J. Clark 
Counsel for the NRC Staff 

Dated at Rockville, Maryland 
this 3rd day of March, 2010 


