United States Department of the Interior
FISH AND WILDLIFE SERVICE

Ecological Services o
5353 Yellowstone Road — Suite 308 : KR
Cheyenne, Wyoming 82009

SEP 02 2008

In Reply Refer To:

ES/61411/W.39/WYQ9TAQ358

Andrea L. Kock, Chief

U.S. Nuclear Regulatory Commission
Mail Stop T8F05

Washington, DC 20555

RE: Docket 040-09079
Dear Ms. Kock:

Thank you for your letter of July 28, 2009, which we received on August 3, requesting
information on endangered and threatened species and critical habitat for the proposed
license application from Uranium One Amerlcas for the Antelope and JAB uranium in-
situ prolects located in Sweetwater Countv, Wvommg, approx1mately 12 to 15 miles west
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In response to your memorandum the berv1ce 1s prov1d1ng you w1th 1nformat10n on (1)
federally listed species, (2) migratory brrds (3) wetland and r1par1an areas, and (4)
sensitive species. The Service provides recommendations for protectrve measures for
federally listed species in accordance with the Endangered Species Act (Act) of 1973, as
amended (16 U.S.C. 1531 ef seq.). Protective measures for migratory birds are prov1ded
in accordance with the Migratory Bird Treaty Act (MBTA), 16 U.S.C. 703 and the Bald
and Golden Eagle Protectron Act (BGEPA), 16 U.S.C. 668.. Wetlands are afforded
protection under Executive Otders 11990 (wetland protectlon) and 11988 (floodplain
management), as well as section 404 of the Clean Water Act. Other fish and wildlife
resources are cons1dered under the Fish and Wildlife Coordination Act and the Fish and
Wlldhfe Act ot 1956 as amended 70 Stat 1119 16 U S.C. 742a-7423
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The following threatéried and cnaange red specres may ‘occur ih'Sweetwater Coumy,
Wyoming, and could also occur on or near this project site. If you deteitning that the- o
proposed project may -affet 2 ariy of'the following’ llSth spec1es please contact our office
to discuss consultat1on requrrements under the Act ' : ‘
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Species/Critical‘ © " I'Scientific Name™ - btatus b "~Habi'tat’““"~"’:‘
Habitat - = B T T PR ROEs L ) BT AEEARE
Blowout Penstemon | Penstemon haydenii Endangered Sand blowouts or _
dunes © YRR
Ute Ladies’-tresses Spiranthes diluvialis Threatened | Seasonally moist soils
SRR A ~| and wet meadows of
R | drainages below 7,000
’ * U f elevat1on o

stems less than 12 mches tall. The inflorescence is 2- 6 1nches long and has 6 lO compact
whorls of m1lky-blue 0 pale lavender flowers. Blowout penstemon was listed ¢ as’ v
endangered on October T'1987. Blowout penstemon is known from multlple populat1ons
in western Nebraska (Fertig 2001). The plant’s current known range in Wyoming

consists of the Fems dunes area in northwest Carbon County where the plant 15, restncted

percent vegetatrve cover and on north tacmg sandy slopes on the lee side ot act1ve
blowouts with 25- 40 percent vegetatlve cover. Known populat10ns in, Wyommg are
found between 6680 7440 feet (Fertrg 2001) However recent surveys have 1ndlcated

Blowouts are formed as strong winds’ deposrt sands from the windward srde of a dune to
the leeward side.and result ina sparsely vegetated crater-like dépression. Associated
vegetation includés blowout grass, thickspike wheatgraSs, lemon scurfpea, Indian
ricegrass and western wheatgrass. Threats to the plant occur when sand duries aré
removed or overly disturbed by vehicular trafﬁc Surveys should be conducted from
mid-June to early-J uly when ﬂowermg occurs by knowledgeable botanists trained in
conducting rare plant surveys The Service does not maintain a list of ' qualrﬁe ‘
surveyors but can refer those wrshrng to become fam1l1ar w1th the blowout penstemon to
experts who can provrde tralnlng/ serv1ces

Ute ladies'-tresses: Ute ladles -tresses isa perenma )] errestnal orchrd 8 t o\‘f20 1nches tall
with white or ivory flowers clustered into a spike arrangement at ‘the top of the stem.” S.
diluvialis typically blooms from late July through August; however, denendmg on
location and climatic conditions, it may bloom in early July or still be in fiower as lte as
early October. S. diluvialis is endemic to moist soils near wetland meadows sprrngs
lakes, and perenmal streams where it colonrzes early success1onal porn bars of sandy
edges. The elevation range of known occurrernces is 4 200 to 7,000 feet (although no -




known populations in Wyoming occur above 5,500 feet) in;alluvial substrates along -
riparian edges, gravel bars, old oxbows, and moist to wet meadows. Soils where S.
diluviglis have been, found typically include fine silt/sand, gravels and cobbles, and
highly organic, peaty soi] types., S. dzluvzalzs 1is not found in heavy or t1ght clay soils or in
extremely salme or alkallne soils.. S dzluvzalzs seems intolerant of; shade and small
scattered groups are found pr1mar11y in areas where vegetation.is. relatrvely open. .

Surveys should be conducted by knowledgeable botanists trained in conducting rare plant
surveys. S. diluvialis is difficult to survey for primarily-due to its unpredictability of
emergence of ﬂowermg parts and subsequent rapid des1ccat10n of spec1mens

Mlgratory Blrds L B

The MBTA enacted 1n 191 8 proh1b1ts the taking of any m1gratory b1rds their parts,
nests, or eggs, except as permitted by regulations, and does not require intent to be
?proven Section 703 of the MBTA states, “Unless and except as permitted by regulations
... it shall be unlawful at any time, by any means or in any manner, to -.. take, capture,
: klll attempt to take, capture, or kill, OT POSSESS ... any, m1gratory bird, any part, nest, or
eggs of : any such b1rd ” The BGEPA prohibits knowmgly takmg, or taklng with wanton
d1sregard for the consequences of an activity, any, bald or golden eagles or their body
parts, nests or eggs whrch 1ncludes collectlon molestatron disturbance, or k1111ng

Work that could le
(tor example 1f you, are gomg to’ erect new roads or power 11nes 1n the v1cm1ty of a nest),
should be coordmated w1th our ofﬁce before any actlons are taken Removal or
destructlon of such nests or causmg abandonment of a nest could constltute violation of
one or both of the above statutes Removal of anyhactlve mlgratory b1rd nest or nest tree
is proh1b1ted ‘For. golden eagles, inactive nest perm1ts are limitéd to activities involving
resource extractlon or human health and safety Mitigation, as determmed by the local
Service field ofﬁce may ‘be required for loss of these nests. No perm1ts will be issued for
an actrve nest of any migratory bird species, unless removal of an active nest is necessary
for reasons of human health and safety. Therefore, if nesting m1gratory b1rds are present
on, or near the project area, t1m1ng isa s1gn1ﬁcant consideration and needs tobe |
addressed in project plannmg e X e

If nest manipulation is proposed for this pI‘OJ ject, the pI‘O_] ect proponent should contact the
Service’s Migratory Bird' Ofﬁce in Denver at 303-236-8171 to see 1f a perm1t can be
issued for this prO_] ect. Ifa perm1t cannot be 1ssued the project may need to be modified
to ensuré take of a migratory bird or cagle their young, eggs or nest w1ll not occur. In
order to further promote the conservation of migratory bird populations and their habitats,
Federal Aagencies should 1mplement those strategies directed by Executive Order 13186,
“Responsrb111t1es of Federal Agenc1es To Protect M1gratory B1rds "(66 FR 13853).
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ngh selemum"concentratlons can occur in wastewater from in s1tu m1n1ng of uramum
ur earrng formatrons are usually assoc1ated with selemferous strata (Boon
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1989). The disposal ‘of:this wastewater can expose migratory birdsite sélesitum which is
known to cause impaired reproduction snd ‘mortality insensitive species.bf birds suchias
waterfowl.
The in situ'mining wastewater is typically dlSpOSCd of through-deep- well mjcc’uon 01'
discharge irito large‘evaporation ponds:: One‘mining aperatlon in Converse Lounty
disposes of the wastéwater through land application Lsmg center- pwm irri batvon aﬂe1
treatment for removal of uraniums c.l’ld radlum CEaee IR ST LT

In 1998, the Service’ conducfed a study of a grassland 1mgatea w1th W as*ewatOr from an.-
in situ uranium mine ahd found that selenium was mobilized into the féod .chain and -
bioaccumulated by graSshopHers and songb1rds (Ramirez and Rogers 2002).: Di posal of
the in'situ wastewater through irrigation is not recommended by the Service due to the -
potential for selenium bioaccumulation in the food chain and‘adverse.effects: {0 migrator y
birds.” Additionally;land application may fesult in the:contaniination ofsgroundivater- and
eventually seep out and reach surface waters. Additionally, the selenium-contaminated -
groundwater could seep into low areas or basins in upland 51tes and create wetlands .
which would attract m1 gratory b1rds and other w1ldl1fe ML T W
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The Serv1ce is also comerncd with the potential for elevated selen um-in: :,vaporatlon g
ponds receiving in situ wastewater. -Waterborne seleniuin ¢oncenti a’uons >2'ug/L are’
considered hazardous t6'the health and long-term survival of fish and wil tdlife (Lmly
1996). Additionally; water with more than 20 jig/L is ¢onsidered hazardGus to- ‘gquatic’
birds (Skorupa and Otiléndorf 1991). Chronic effects of selenium manifest theinselves ir:
immune suppression to birds (Fairbrother et al. 1994) which can make affected birds
more susceptible to: dlSuaSv and precation. ‘Seleniuim toxicity will also’ éaiise embryonic
deformities and mortallty (See et al 199 Skorupa and Ohlendorf 1991 Ohlendorf 20()2)
If submerged aquatlc vegetation and/or aquat1c mvenebrates ar¢ presmt in €vaporation
ponds with high waterborne seleniuin' conicentratioiis, extrerely high dietary-levels of
this contaminant ¢an be available to aquatic migratory'birds. ‘Ramirez and Rogers (2000)
documented sélenium-concentrations ranging from 434 to 508 "ug/g in pondweed
(Potamogeton vaginatus) collected from a uranium miné wastewater stOr&ge-1eservoir
that had waterborne selenium concéntrations tanging from 260 to-350 ug/k. = - ==

Wetlands/Riparian Areas

Wetlands perform sngmﬁcant ecological functions; which 1nclude (1) prov1dm0 habltat
for aquat1c and terrestrial wildlife speues (2) a1d1ng in‘the d1spersal of ‘?l'loods @y
improving water quallty through retefition and ‘assim ilation o pollutants’lrom sto1m i
water runoff, and (4) rechargmg the aquifer. Weéilands-also possess aesthcuc and -
recreational values. The Service recommends méasures'be taken to- av01d and finimize
wetland losses in accordance with Section 404 of the Clean Water' Act; ‘and: Executn ¢
Order 11988 (floodpliti management) as well as‘ihe’goal of "no‘iiet loss of wetlands." ‘If
wetlands may be destroyed or degraded by the proposed action, those wetlands'in the* '
project area should be inventoried and fully described in terms of their functions and
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Valuejsa.;¢~Acrea'ge:aof;.ﬂw_etla,nd,s,\;-by-typ_e;ﬁshould be disclosed and specific actions should be
outlined to avoid, minimize,:and compensate for:all unavoidable wetland impacts.

Riparian or streamside areas are a valuable natural resource and impacts to these areas
should be avoided wiheneverpossible. :Riparian areas-are the single most productive
wildlife habitat type in North:America.: They support a greater., variety. of wildlife than
any other habitat. Riparian vegetation-plays an important role in protecting streams,
reducing erosion and sedimentation as well as improving water quality, maintaining the
water table, controlling flooding, and providing shade and cover. In view of their
importance-and relative scarcity, impacts to riparian areas should be avoided. Any
potential, unavoidable encroachmient into these areas should be further-avoided and
minimized: ; Unavoidable impacts to streams-should be assessed: in.terms of their
functions and values, linear feet and vegetation type lost, potential effects on wildlife, and
potential:effects on.bank stability and water quality. Measures to.compensate for
unavoidable losses-of riparian areas should be developed-and implemented as part of the
project. . . S SO = Cem . ¥
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Plans for mitigating unavoidable impacts to wetland and riparian-areas should include
mitigation goals and objectives, methodologies, time frames for implementation, success
criteria, and monitoring to determine if;the mitigation is successful. The mitigation plan
should also include a contingency: plan to be.implemented should the mitigation not be
successful: In addition, wetland restoration, .creation, enhancement, and/or preservation
does not compensate for loss of stream habitat; streams and wetlands have different

Best Management Practlces (BMPs) should be 1mplemented w1th1n the pI‘OJ ect area
wherever possible.: BMPs:include, but are.not limited to, the follovy,rng. installation of
sediment and erosion control devices (e.g., silt fences, hay bales, temporary sediment
control;basins, erosion eontrol matting); adequate and continued maintenance of sediment
and erosion.control devices to insure their effectiveness; minimization of the. construction
disturbance.area to further avoid streams; -wetlands, and riparian, areas; locatlon of
equipment staglng, fueling, and. maintenance areas outside of wetlands .streams, riparian
areas, and floodplains;.and.re-seeding and re-planting of riparian vegetatlon natlve to
Wyoming in order to stabilize shorehnes and stream banks, ... .-... :

Sensitive Species

Mountain Plover: The Service has identified the mountain plover as.a Bird of
Conservatron Concern (74 FR 11128). :The Servrce s Birds of Consérvation Concern
(2008),report. 1dent1ﬁes “spe01es subspec1es and populatlons of all migratory nongame
birds that, w1thout addltlonal conservation actions, are likely to become candidates for
listing” under the.Endangered ‘Spec1es Act (16 U. S C 1531 et seq ) ‘This report is
intended to stimulate coordinated-and proactive conservatlon actlons among Federal,
State, and private- partners The mountam plover is also protected under the Migratory
Bird. Treaty Act (16.U.S.C.. 03) :
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We encourage project planners to develop and implement protective measures should
mountain plovers occur within project areas.* Suitablé' habitat’ for nestmg ‘mountain: |
plovers includes grasslands mixed grassland areds,” short -gtass prairie,’ ‘shriib- steppe
plains, alkali flats, agficultural lands, ciltivated lands; sod farins; and pra1r1exd0g towns
Measures to protect the mountain plover from further decline may 1nclude (l) avo1dance
of suitable habitat during the plover nesting season (Aprrl 10 through’ July 10in .
‘Wyoming), (2) ‘prohibition of ground disturbing activities in prairie: ‘dog towis; and (3)
prohibition of any permanent above ground structures that may provide’perches for avian

predators or deter plovers from usmg preferred habrtat L

R . .. N
Greater Sage-grouse:” We recommend that you ‘contact the Wyomlng Game and F1sh
Department to identify important greater sage-grouse habitats within a project area and
the approprrate measures to avoid or minimize potential 1mpacts to greater sage-grouse
from any proposed proj ject:" The State of Wyomrng has adopted a“Core Population Area’
Strategy” to ensure greater sage- grouse eonservatlon We encourage planners to tully
implement the State of W‘yomrng S pr otect1ve measures for the Core Sage Grouse

Population Areas. e

We appreciate your efforts to ensure the conservation of Wyommg ﬁsh ‘and wildlife -

resources. If you'have questrons regardmg this letter or your respon51b1ht1es undei the

Act, MBTA or BGEPA, please contact Pedio ‘Pete” Rafirez at the létterhiéad address or
phone (307) 772 2374 extens1on 236

L *Sincerely;’ -

o Brian'T. Kelly : :
_ Freld Supervisor
' Wpyoming Field Office’

cc: WGFD, Non-game Coordinator, Lander, WY (B Oakleat)
WGFD, Statew1de Hab1tat Protectlon Coordmator \,heyenne W’Y (M Flanderka)
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haydenu) Bear Mountam Junk Hill Populatlon (EO#OOZ) 25 and 27 June 2002
Report prepared for the Bureau of Land Management Rawhns Wyommg and
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