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       August 14, 2009 

 

UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

 

In the Matter of:  )

  ) Docket No. 40-8943

CROW BUTTE RESOURCES, INC.  )

  ) ASLBP No. 08-867-02-OLA-BD01

(License Renewal for the In Situ Leach )

Facility, Crawford, Nebraska )  )

 

INTERVENORS’ ANSWER TO CROW BUTTE RESOURCES’ MOTION TO

STRIKE SUPPLEMENTAL STANDING DECLARATION OF OWE AKU
 

I. INTRODUCTION

In accordance with 10 C.F.R. § 2.323, Intervenors files this Answer to Crow Butte

Resources Inc.’s Motion to exclude the supplemental standing declaration submitted in

support of Owe Aku (the “Motion). This supplemental standing declaration, submitted on

July 17, 2009, contained an affidavit executed by David Alan House.

II. DISCUSSION

  On May 27 the Atomic Safety and Licensing Board directed counsel for Owe Aku

and the Western Nebraska Resources Council (WNRC) to file affidavits of their

representational members no later than June 22, 2009, that provide specific reference to

this proceeding, in an effort to cure defects noted by the Nuclear Regulatory Commission
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(NRC) in its memorandum and order, CLI-09-09. See Order (Canceling Oral Argument,

Ruling on Summary Disposition of Consolidated Petitioners’ Miscellaneous Contention

G, Requiring Filing of Affidavits) at 3.

With respect to Owe Aku, Intervenor, a supplemental Affidavit was soon prepared

and efforts made to send it to David House for his signature in front of a Notary, and

return for filing.  Due to the remoteness of the area and limited means of communication,

this proved to be substantially more difficult and time-consuming than expected   It was

soon ascertained, however,  that Mr. House had been and was out of state.   Efforts

continued through June to locate him and provide him with the Affidavit for signature.  

From early June, the below-signed Counsel was in final preparation for and then in

trial out-of-state in a complex kidnaping and aggravated assault trial.  The trial ended on

July 2, 2009.   Upon Counsel’s return to his office, it was apparent that Mr. House’s

executed Affidavit had yet to been received.   Continued efforts resulted ultimately in

obtaining the Affidavit from Mr. House, who was still out-of-state, by mid-July.    

At that point, Counsel’s office attempted to comply with the Order of May 27,

2009 by filing the supplemental Affidavit executed by David Alan House. This Affidavit

correctly referred to this proceeding (“License Renewal for the In Situ Leach Facility,

Crawford, Nebraska”) in description, but mistakenly bore the docket number for Crow

Butte Resources’ related license expansion proceeding. This was error was due to

inadvertence.  On July 17, Intervenor discovered the error and corrected it by serving all
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parties and attempting to file the supplemental Affidavit that Crow Butte Resources now

has moved to strike.

However, this was the first pleading that Counsel’s Office was filing since the

NRC switched to the EIE filing system and the Affidavit was filed by e-mail, as had been

done previously.    On July 20, 2009, Counsel’s Office received a query from Nancy

Greathead at the NRC Docket office, wondering if there was any reason why it had not

been electronically filed in the EIE system.   On July 21, 2009, Counsel’s paralegal e-

mailed Ms. Greathead, apologizing for the error and requesting proper steps to do so

correctly.   The following day, Counsel’s office made a request for an approval code to

file for a Digital ID.   The approval codes were received the same day.

On July 23, 2008, a request for Digital ID was sent to NRC by Counsel’s Office.  

Several days later, on Sunday, by communication dated July 26, 2009, the Digital ID

request approval sent in response.    Counsel was then away from his Office and out-of-

town until August 6, 2009.    In the interim, on July 29, 2009, Counsel was sent an e-mail

about difficulties his Office was having gaining access to the digital ID, which resulted in

a phone conference on the subject the next day.   Efforts were continued to rectify the

problem in house or seek other means of filing, all to no avail.

After returning to his Office on Friday, August 7, 2009, with the problem of

gaining access to the Digital ID needed for filing, the services of a computer expert were

sought.   Although the problem was rectified and the Digital ID was successfully added to



   See, Art. III, 1868 Treaty of Ft. Laramie;  United States v. Payne, 264 U.S. 446, 44 S.Ct. 3521

(1924) (trust relationship has been held to include obligations agreed to by treaty with the respective
Indian nation); Seminole Nation v. United States, 316 U.S. 286, 296-297, 62 S.Ct. 1049, 1054-1055
(1941);  Blue Legs v. U.S. Bureau of Indian Affairs, 867 F.2d 1094, 1100-1101 (8th Cir. 1989).    See,
also, Winters v. United States, 207 U.S. 564 (1908) and Arizona v. California, 373 U.S. 546 , 598.(1963).
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Counsel’s Office computer, on or about Wednesday, August 12, 2009, Counsel was

engaged in an all-day evidentiary hearing in federal court.

The Intervenor, Owe Aku, therefore respectfully requests leave of the Board to

permit this late filing.  The Intervenor respectfully submits that this would be no real

prejudice to either Crow Butte Resources or the NRC Staff by permitting the filing of Mr.

House’s Affidavit.  However, due to the importance of environmental, cultural, and

historic issues raised by Owe Aku, including the requirements imposed on all federal

agencies including the NRC to exercise its Trust Responsibility in such matters,  1

Intervenor Owe Aku was suffer great prejudice if not permitted to correct the previously

submitted affidavit for intervention and participate in these proceedings. 

CONCLUSION

Intervenors have made every effort to comply with the Board’s Order. The

technical error on which Applicant’s Motion rests in no way reflects the legitimacy of

Owe Aku’s standing in this proceeding or Intervenor’s efforts to correct deficiencies in

standing declarations.  It should not be used as an excuse to deny Owe Aku the standing

they have clearly established or the hearing they deserve.  For these reasons, Intervenor
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respectfully requests that the Board permit the corrected affidavit and allow Owe Aku to

remain a party in this proceeding.

Respectfully submitted,

    /S/ Bruce Ellison            

/s/ signed electronically by

BRUCE ELLISON

P.O. Box 2508

Rapid City, SD   57709

belli4law@aol.com

               

        COUNSEL FOR OWE AKU

mailto:belli4law@aol.com
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