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MEMORANDUM AND ORDER  

(Ruling on Petition for Review and Request for Hearing) 
 

 This proceeding arises from an application by Cogema Mining, Inc. (Cogema) to the 

United States Nuclear Regulatory Commission (NRC) for a renewal of its license for two in-situ 

leach (ISL) uranium mines in Johnson and Campbell Counties, Wyoming.1  In response to an 

NRC notice of opportunity to request a hearing, the Oglala Delegation of the Great Sioux Nation 

Treaty Council (Delegation) and the Powder River Basin Resource Council (Council) filed 

petitions to intervene and requests for hearing.2  For the reasons stated in this memorandum 

and order, the Board concludes that neither the Delegation nor the Council has shown that it 

has standing, as required by 10 C.F.R. § 2.309(a).  Therefore, the petitions are denied. 

 

 

                                                      
1 Notice of Request to Renew Source Materials License SUA-1341, Cogema Mining, Inc., 
Christensen and Irigaray Ranch Facilities, Johnson and Campbell Counties, WY, and 
Opportunity to Request a Hearing, 74 Fed. Reg. 6436 (Feb. 9, 2009).  
 
2 Request for Hearing and Petition for Leave to Intervene (Apr. 10, 2009) (Del. Petition); Powder 
River Basin Resource Council Request for Hearing (Apr. 10, 2009) (Council Petition). 
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I.  BACKGROUND 

 Cogema, or its predecessors in interest, have held an NRC license for the ISL facilities 

on the Irigaray and Christensen Ranch sites, located in Johnson and Campbell Counties, 

Wyoming, since 1978.3  In 2001, at Cogema’s request, the license was modified from a license 

to operate the ISL mines to a license to restore and to decommission the ISL mines.  Cogema 

Answer to Del. at 2.   

On May 30, 2008, Cogema submitted an application to renew its license for the two 

mines (Source Material License, SUA-1341).  The license, which at that time was still a 

restoration and decommissioning license, was due to expire on June 30, 2008.  Tr. at 53.  

Because the renewal application was timely filed, however, the license was automatically 

extended by operation of law pursuant to 10 C.F.R. § 40.42(a)(1), until final agency action is 

taken on the renewal request.  

 On February 9, 2009, the NRC issued a notice of opportunity to request a hearing 

concerning Cogema’s renewal application.  74 Fed. Reg. at 6436.  In response, on April 10, 

2009, the Delegation and the Council each filed a request for a hearing and petition to 

intervene.  See supra note 2.  On May 5, 2009, Cogema and NRC Staff filed answers to the two 

petitions.4  The Delegation filed a consolidated reply to Cogema’s and NRC Staff’s answers on 

May 12, 2009.5  The Council did not file a reply.  On May 12, 2009, this Atomic Safety and 

                                                      
3 Cogema’s Answer Opposing Oglala Delegation of the Great Sioux Nation Treaty Council 
Request for Hearing and Petition for Leave to Intervene (May 5, 2009) at 2 (Cogema Answer to 
Del.). 
 
4 Cogema Answer to Del.; Cogema’s Answer Opposing Powder River Basin Resource Council 
Request for Hearing (May 5, 2009) (Cogema Answer to Council); NRC Staff’s Response to 
Request for Hearing and Petition for Leave to Intervene of the Oglala Delegation of the Great 
Sioux Nation Treaty Council (May 5, 2009) (Staff Answer to Del.); NRC Staff Response to 
Request for Hearing Filed by Powder River Basin Resource Council (May 5, 2009) (Staff 
Answer to Council). 
 
5 Petitioner’s Consolidated Reply to Applicant and NRC Staff Answers to Petition to Intervene of 
the Oglala Delegation of the Great Sioux Nation Treaty Council (May 12, 2009) (Reply). 
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Licensing Board was established to preside over this proceeding.  Establishment of Atomic 

Safety and Licensing Board, 74 Fed. Reg. 9113 (May 12, 2009).   

In asserting standing, the Delegation states that it is the “only body appointed directly by 

the Oglala Lakota [Indian people] to decide treaty matters, including most importantly, land 

claims.”  Del. Petition at 5.  The Delegation claims that, because it is chosen by the Lakota, it is 

governed by tribal law and not “beholden to the laws of the United States.”  Id.  The Delegation 

distinguishes itself from the Oglala Sioux Tribe (OST), id., which is listed as a federally 

recognized Indian Tribe by the Bureau of Indian Affairs (BIA) of the U.S. Department of Interior.6   

The Powder River Basin Resource Council states that it is a non-profit organization that 

was formed to “address the impacts of mineral development on rural people and communities.”  

Council Petition at 2.  Although it is not stated in the Council’s pleading, the Irigarary and 

Christensen ISL mining operations are apparently located within the Powder River drainage 

basin.   

On May 21, 2009, the Board instructed the Delegation to submit a memorandum 

documenting and clarifying its claim of standing under 10 C.F.R. § 2.309(d).7  The Delegation 

submitted its memorandum on May 28, 2009.8  Cogema and the NRC Staff filed answers to the 

Delegation’s memorandum on June 2, 2009.9   

In the same May 21, 2009 order, the Board instructed the parties to submit briefs 

articulating their views concerning how the Commission’s May 18, 2009, decision in Crow 

                                                      
6 Indian Entities Recognized and Eligible to Receive Services from the United States Bureau of 
Indian Affairs, 73 Fed. Reg. 18,553, 18,555 (Apr. 4, 2008). 
 
7 Licensing Board Order (Setting Oral Argument and Briefing of Specified Issues) (May 21, 
2009) (May 21 Order) (unpublished). 
 
8 Petitioner’s Memorandum Re: Order Dated May 21, 2009 (May 28, 2009) (Del. Memo).   
  
9 Cogema’s Answer to Petitioner’s Memorandum Re: Order Dated May 21, 2009 (June 2, 2009) 
(Cogema Memo); NRC Staff’s Response to Oglala Delegation’s Memorandum Regarding the 
Board’s Order Dated May 21, 2009 (June 2, 2009) (Staff Memo). 
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Butte10 might impact this proceeding.  May 21 Order at 5.  All parties submitted briefs regarding 

the Commission’s Crow Butte decision on June 2, 2009.11   

The Board heard oral argument concerning the Delegation’s and the Council’s standing 

and proposed contentions on June 9, 2009, in Sheridan, Wyoming. 

II.  LEGAL STANDARDS GOVERNING STANDING 

 A petitioner’s participation in a licensing proceeding hinges on a demonstration of the 

requisite standing.  In this regard, Section 189a of the Atomic Energy Act of 1954, 42 U.S.C.    

§§ 2011-2297h-13 (2006) (AEA), mandates that the NRC provide a hearing “upon the request of 

any person whose interest may be affected by the proceeding.”  Id. § 2239(a)(1)(A).  The 

Commission’s regulations specify that a petition for review and request for hearing must include 

a showing that the petitioner has standing.  10 C.F.R. § 2.309(a).  The regulations also state 

that, in ruling on a petitioner’s standing, the Board should consider (1) the nature of the 

petitioner’s right under the AEA or the National Environmental Policy Act, 42 U.S.C. § 4321 

(2006) (NEPA), to be made a party to the proceeding; (2) the nature and extent of the 

petitioner’s property, financial, or other interest in the proceeding; and (3) the possible effect of 

any decision or order that may be issued in the proceeding on the petitioner’s interest.  10 

C.F.R. § 2.309(d)(1)(ii)-(iv).   

 The Commission states that it customarily follows judicial concepts of standing.12  In 

order to establish standing in Federal court, a party must show three key elements: injury-in-

                                                      
10 Crow Butte Res., Inc. (License Renewal for In Situ Leach Facility, Crawford, Nebraska), CLI-
09-09, 69 NRC ___ (slip op.) (May 18, 2009). 
 
11 Del. Memo; [Powder River Basin Resource Council’s Brief Re:] Legal Significance of Crow 
Butte Decision in this Proceeding (June 2, 2009); Cogema’s Brief Regarding the Impact and 
Significance of CLI-09-09 (June 2, 2009); NRC Staff’s Brief Regarding the Impact and 
Significance of the Commission’s Decision in CLI-09-09 (June 2, 2009). 
 
12 Quivira Mining Co. (Ambrosia Lake Facility, Grants, New Mexico), CLI-98-11, 48 NRC 1, 5-6 
(1998) (citing Portland Gen. Elec. (Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 
NRC 610, 613-14 (1976)). 
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fact, causation, and redressability.  Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992).  

As the Commission has stated, standing requires that a petitioner allege “a particularized injury 

that is fairly traceable to the challenged action and is likely to be redressed by a favorable 

decision.”  Quivira, CLI-98-11, 48 NRC at 6 (citing Cleveland Elec., CLI-93-21, 38 NRC at 92). 

A.  Injury-in-Fact 

 Under judicial concepts of standing, a petitioner must suffer from, or be in imminent 

danger of suffering from, an injury-in-fact.  The Supreme Court has defined injury-in-fact as “an 

invasion of a legally protected interest which is . . . concrete and particularized and actual or 

imminent rather than conjectural or hypothetical.”  Lujan, 504 U.S. at 560 (internal citations 

omitted).  An injury-in-fact must go beyond generalized grievances to affect a petitioner “in a 

personal and individual way.”  Id. at 560 n.1.  As such, standing generally has been denied 

when the threat of injury is not concrete and particularized.13  

 Additionally, a petitioner’s claimed injury must be arguably within the zone of interests 

protected by the governing statute in the proceeding.  Yankee Atomic Elec. Co. (Yankee 

Nuclear Power Station), CLI-98-21, 48 NRC 185, 195-96 (1998).  In order to determine whether 

an interest is in the “zone of interests” of a statute, “it is necessary ‘first [to] discern the interests 

“arguably . . . to be protected” by the statutory provision at issue,’ and ‘then to inquire whether 

the [petitioner’s] interests affected by the agency action are among them.’”14  Generally, the 

AEA and NEPA are the statutes that govern proceedings before the Licensing Board.  In this 

case, however, interests protected by the National Historic Preservation Act (NHPA) are at 

issue as well.  

                                                      
13 See, e.g., Whitmore v. Arkansas, 495 U.S. 149, 158–59 (1990); Los Angeles v. Lyons, 461 
U.S. 95, 105-06 (1983). 
 
14 U.S. Enrichment Corp. (Paducah, Kentucky), CLI-01-23, 54 NRC 267, 273 (2001) (citing Nat’l 
Credit Union Admin. v. First Nat’l Bank, 522 U.S. 479, 492 (1998)). 
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B.  Causation 

 To establish causation, a petitioner must show that there is “a causal connection 

between the injury and the conduct complained of - the injury has to be ‘fairly . . . trace[able] to 

the challenged action of the defendant, and not . . . th[e] result [of] the independent action of 

some third party not before the court.’”15  In source materials cases, the petitioner has the 

burden to show a “specific and plausible means” of how proposed license activities may affect 

him or her.16  Petitioners must therefore demonstrate a plausible chain of causation between the 

licensed activity and the alleged injury.  A Board’s determination of standing “does not depend 

on whether the cause of the injury flows directly from the challenged action, but whether the 

chain of causation is plausible.”17     

C.  Redressability 

 The third requirement necessary for a petitioner to demonstrate standing is 

redressability.  Redressability requires a petitioner to show that its alleged injury-in-fact could be 

cured or alleviated by some action of the tribunal.18  For example, if a petitioner showed that the 

modification or denial of Cogema’s license renewal application would mitigate or eliminate her 

alleged injuries, then she would have satisfied the redressability requirement.  

In proceedings involving nuclear power reactors a petitioner is presumed to have 

standing to intervene without the need to specifically plead injury, causation, and redressability if 

                                                      
15  Lujan, 504 U.S. at 560 (citing Simon v. E. Ky. Welfare Rights Org., 426 U.S. 26, 41-42 
(1976)).  
 
16 See USEC, Inc. (American Centrifuge Plant), CLI-05-11, 61 NRC 309, 311-12 (2005) (“Where 
there is no ‘obvious potential’ for offsite harm, the petitioner must show a ‘specific and plausible 
means of how the challenged action may harm him or her.’”).   
 
17 Sequoyah Fuels Corp. (Gore, Oklahoma Site), CLI-94-12, 40 NRC 64, 75 (1994) (emphasis 
added).  See also Crow Butte, CLI-09-09, 69 NRC at __ (slip op. at 17). 
 
18 Sequoyah Fuels Corp. (Gore, Oklahoma Site Decommissioning), CLI-01-2, 53 NRC 9, 13-14 
(2001); Westinghouse Elec. Corp. (Nuclear Fuel Export License for Czech Republic – Temelin 
Nuclear Power Plants), CLI-94-7, 39 NRC 322, 331 (1994). 
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the petitioner lives within fifty miles of the nuclear power reactor.19  However, no such proximity 

presumption applies in source materials cases such as this one.  See USEC, CLI-05-11, 61 

NRC at 311-12.   

D.  Standing of Organizations 

 While an individual may establish standing by satisfying the foregoing criteria, an 

organization, such as an environmental group, municipality, or Indian Tribe, must satisfy one of 

two additional criteria.  It must demonstrate either “organizational” standing or “representational” 

standing.20   

 1.  Organizational Standing 

To establish organizational standing under 10 C.F.R. § 2.309(d)(1), an organization must 

demonstrate (1) that the action at issue will cause an injury-in-fact to the organization’s interests 

or the interests of its members and (2) that the injury is within the zone of interests protected by 

NEPA or the AEA.21  To assert an appropriate injury for organizational standing, an organization 

“must demonstrate a palpable injury in fact to its organizational interests.”22  The Supreme Court 

in Sierra Club v. Morton, 405 U.S. 727 (1972), explained that an the injury-in-fact necessary to 

establish organizational standing must be more than “a mere ‘interest in a problem,’ no matter 

                                                      
19  See, e.g., Florida Power & Light Co. (St. Lucie Nuclear Power Plant, Units 1 and 2), CLI-89-
21, 30 NRC 325, 329 (1989) (observing that the presumption applies in proceedings for nuclear 
power plant “construction permits, operating licenses, or significant amendments thereto”).  
 
20 Georgia Inst. of Tech. (Georgia Tech Research Reactor), CLI-95-12, 42 NRC 111, 115 (1995) 
(“An organization may base its standing on either immediate or threatened injury to its 
organizational interests, or to the interests of identified members.  To derive standing from a 
member, the organization must demonstrate that the individual member has standing to 
participate, and has authorized the organization to represent his or her interests.”) (internal 
citations omitted). 
 
21 See Sierra Club v. Morton, 405 U.S. at 727; Georgia Tech, CLI-95-12, 42 NRC at 115; 
Yankee Atomic, CLI-98-21, 48 NRC at 194-95; Florida Power & Light Co. (Turkey Point Nuclear 
Generating Plant, Units 3 and 4), ALAB-952, 33 NRC 521, 530 (1991). 
 
22 Turkey Point, ALAB-952, 33 NRC at 530.  See also Hydro Res., Inc. (2929 Coors Road, Suite 
101, Albuquerque, NM 87120), LBP-98-9, 47 NRC 261, 269 (1998), rev’d on other grounds, 
CLI-98-16, 48 NRC 119 (1998). 
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how longstanding the interest and no matter how qualified the organization is in evaluating the 

problem . . . .”  Id. at 739.  A broadly stated interest in a problem “is not sufficient by itself to 

render the organization ‘adversely affected’ or ‘aggrieved’ . . . .”  Id.  Instead, an organization 

must go beyond asserting an injury to a generalized interest – i.e., an interest in protecting the 

environment, an interest in preserving national parks – and establish that it itself is suffering, or 

will suffer, from a specific, concrete harm caused by a third party.  In addition, an organization, 

like an individual, must satisfy the causation and redressability requirements.     

2.  Representational Standing 

Alternatively, an organization can show standing by asserting “representational” 

standing, i.e., that it seeks to participate in the proceeding as the authorized representative of 

one or more of its individual members who themselves have standing.  An organization 

asserting “representational” standing must (1) demonstrate that the interest of at least one of its 

members will be harmed, (2) demonstrate that the member would have standing in his or her 

own right, (3) identify that member by name and address, and (4) demonstrate that the 

organization is authorized to request a hearing on behalf of that member.23  Representational 

standing is based on an alleged harm to an organization’s members, whereas organizational 

standing involves an alleged harm to the organization itself. 

III.  STANDING OF THE OGLALA DELEGATION  
OF THE GREAT SIOUX NATION TREATY COUNCIL 

 
A.  Arguments Related to Delegation’s Standing 

 1.  Delegation’s Arguments 

 The Delegation states that it is “the unbroken traditional entity established by the Oglala 

Lakota to negotiate and enter into treaties between the Oglala Lakota and the United States,” 

Del. Memo at 1, and identifies Chief Oliver Red Cloud as its single representative for the 

                                                      
23 See GPU Nuclear, Inc. (Oyster Creek Nuclear Generating Station), CLI-00-6, 51 NRC 193, 
194 (2000); Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), 
CLI-00-20, 52 NRC 151, 163 (2000). 
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hearing.  Del. Petition at 12.  No address is provided for Chief Red Cloud except that he lives 

somewhere on the Pine Ridge Indian Reservation.  This reservation stretches approximately 90 

miles (east to west) and 60 miles (north to south), Tr. at 55, and is located in the state of South 

Dakota, at least 150 miles distant (as the crow flies) from the Irigarary and Christensen mines.  

Tr. at 55-56.  The Delegation states that Chief Oliver Red Cloud’s great-grandfather is the 

famous Chief Red Cloud who signed certain treaties with the United States in the late 1800s.  

Reply at 38.     

 The Delegation posits four arguments to support its claim of standing.  First, the 

Delegation claims that it has standing because the Cogema facilities are located on land which 

belongs to the Oglala Lakota under the 1868 Fort Laramie Treaty with the United States 

government.  Del. Petition at 6.  This, the Delegation argues, gives it an interest in this 

proceeding under 10 C.F.R. § 2.309(d)(2), which states, in pertinent part: 

[A] State, local governmental body or affected Federally-recognized Indian Tribe 
that wishes to be a party in a proceeding for a facility located within its 
boundaries need not address the standing requirements under this paragraph. 

 
Moreover, the Delegation contends that any artifacts found on the mine sites are most likely 

Lakota artifacts.  Id. at 5.  The Delegation claims that these artifacts are not being adequately 

addressed or investigated, in violation of NEPA and Section 106 of the NHPA.  Id. at 54.  

 The Delegation’s second argument is that the ISL mining activities at the Irigaray and 

Christensen Ranch facilities deplete and contaminate the aquifers used by the Oglala Lakota 

and negatively impact the groundwater.  Id. at 7-8.  The Delegation asserts that, due to mining 

operations, “the water table has gone down resulting in a loss in total available water.”  Id. at 8.  

The water that is left, it argues, is of a lesser quality due to both mine spills and increased 

concentrations of arsenic.  Id. at 7, 10-11.  The Delegation asserts that mine spills empty into 

Willow Creek, which flows to the Powder River, which, they further assert, flows west towards 

Pine Ridge Reservation.  Id. at 7.  Mining operations, the Delegation states, contribute to 

increased concentrations of arsenic in the aquifer.  Id. at 11.  The Delegation avers that arsenic 
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causes health problems, including pancreatic cancer and diabetes, to Lakota people who live on 

the Pine Ridge Reservation.  Id.  

 The Delegation’s third argument in favor of standing is related to its argument that 

mining activities negatively impact the water quality.  The Delegation states that wildlife on the 

Lakota ancestral land provides food for the Lakota people, is being harmed by mining activities, 

and must be protected by the Lakota people and the Delegation.  Del. Petition at 8.  Indeed, the 

Delegation claims that it has a duty to protect this wildlife, and to protect “Unci Maka,” or 

“Grandmother Earth,” within their lands.  Del. Memo at 10-11.  In particular, the Delegation 

asserts that eagles are sacred to the Lakota people and that they “are adversely affected by the 

operation of the Mine through the bioaccumulation of radioactive materials from the surrounding 

environment.”  Del. Petition at 8.  The Delegation explains that bioaccumulation of radionuclides 

“can be especially harmful to animals [such as eagles] at the top of the food chain because the 

concentrations of radionuclides are much higher.”  Id. at 8 n.1. 

 Finally, the Delegation argues that the NRC owes a special fiduciary duty, or “Trust 

Responsibility” to the Lakota people.  Id. at 6-7.  This duty, it says, requires the federal 

government to support “tribal self-government and economic prosperity.”  Reply at 8.  As such, 

“[a]ny action taken by the Nuclear Regulatory Commission, a federal agency, must be done with 

consideration of this duty owed to the Oglala Delegation.”  Del. Petition at 7. 

 After making these arguments, the Delegation requested that, if the Board does not 

agree that the Delegation qualifies for standing under 10 C.F.R. § 2.309(d)(2) (i.e., because the 

mines are within the territory given to the Oglala Lakota pursuant to the 1868 Fort Laramie 

Treaty), then the Delegation be given reasonable additional time to demonstrate standing.  Id. at 

12.  As stated at III.A.4, the Board granted this request.  

 2.  Cogema’s Answer to Delegation Arguments 

 Cogema first argues that the Delegation is not entitled to standing under 10 C.F.R.         

§ 2.309(d)(2).  Cogema asserts that the Delegation is not a “federally recognized Indian Tribe” 
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as required by this regulation because the Delegation is not on the BIA’s list of recognized 

Indian Tribes.  Cogema Answer to Del. at 9.  Furthermore, Cogema argues that 10 C.F.R.          

§ 2.309(d)(2) is inapplicable because the Irigaray and Christensen Ranch facilities are not 

located within the boundaries of Oglala Lakota land.  Id. at 9-10.  Accordingly, says Cogema, 

the Delegation fails the test of 10 C.F.R. § 2.309(d)(2) and therefore must demonstrate it has 

organizational or representational standing under 10 C.F.R. § 2.309(d)(1).  Id. at 10. 

 Cogema also asserts that the Delegation fails to identify any cultural resources on the 

mine sites that might be harmed by mining operations.  Id. at 11-13.  Cogema claims that a 

survey of the mine site has been done, and that the one area that may contain cultural 

resources is enclosed in a fence so as not to be disturbed by mining operations.  Id. at12.  Any 

new sites, Cogema says, will be evaluated in accordance with applicable rules and regulations.  

Id. at 13.    

 Regarding the Delegation’s claim of harm to water quality and wildlife, Cogema argues 

that the Delegation has made no showing that the mining operations will affect water quality on 

the Pine Ridge Reservation, or that any wildlife will be harmed as a result of mining.  Id. at 14-

17.  Cogema states that the Pine Ridge Reservation is 150 miles away from the ISL mining 

operations.  Id. at 14.  Cogema argues that, due to the foregoing deficiencies in its petition, the 

Delegation has not demonstrated a “discrete institutional injury to itself”24 and therefore does not 

have organizational standing.  Id. at 10. 

 Finally, Cogema argues that the Delegation has not met the requirements for 

representational standing under 10 C.F.R. § 2.309(d)(1) because it failed to demonstrate that at 

least one identified member of the Delegation has standing in his or her own right and that the 

Delegation is authorized to represent that individual.  Id. at 18.  Cogema asserts that Chief 

Oliver Red Cloud is the only individual named in the Delegation’s petition, but that it does not 

provide the information showing that he has standing in his own right.  Id. 

                                                      
24 Int’l Uranium Corp. (White Mesa Uranium Mill), CLI-01-21, 54 NRC 247, 252 (2001). 
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 3.  NRC Staff’s Answer to Delegation Arguments 

 NRC Staff asserts that the Delegation is not “a qualifying local governmental body of a 

Federally-recognized Indian tribe” under 10 C.F.R. § 2.309(d)(2).  Staff Answer to Del. at 11.  

Further, Staff argues that the mines are not within Lakota territory because the 1868 Fort 

Laramie Treaty was abrogated in 1877.  Id. at 13.  Like Cogema, Staff contends that the 

Delegation does not provide information to support their claims that cultural resources, water 

quality, and wildlife will be harmed by mining activities.  Id. at 8-10. 

 Finally, Staff opposed the Delegation’s request for additional time to demonstrate 

standing if the Board determines that 10 C.F.R. § 2.309(d)(2) is inapplicable.  The Staff argued 

that this request for additional time should be denied because the Delegation gave no reason 

why all standing claims were not included in the Petition.  Id. at 17. 

4.  Opportunity to Provide Additional Information Concerning Delegation’s Standing 

 On May 21, 2009, pursuant to the request by the Delegation that it be given an 

additional opportunity to demonstrate that it has standing, the Board instructed that the 

Delegation: 

1. Submit a memorandum, that documents or demonstrates that the Oglala 
Delegation: 

a.  Is a “local governmental body” duly elected, appointed or 
established by the relevant procedures within its Nation; 

b.  Is a “federally recognized Indian tribe” as that term is used in 
10 C.F.R. §§ 2.309(d) or 2.315(c), or any other relevant 
Federal law or regulation; 

c. Is an entity which must be consulted under the National 
Historic Preservation Act pursuant to 36 C.F.R. § 800.2(c)(2); 
and 

d. Is an “Indian Tribe” within the meaning of 36 C.F.R.                 
§ 800.16(m).25 

2. Submit whatever “additional information” (assuming 10 C.F.R. § 2.309(d)(2) 
is inapplicable) that documents and demonstrates that the Oglala Delegation  
has standing as required by 10 C.F.R. § 2.309(d)(1).  

                                                      
25 The May 21 Order included the following footnote at this point in the text:  “In this context, it 
would be helpful, but not required, to explain whether the Oglala Delegation would satisfy the 
definition of ‘Indian tribe’ specified in Section 2(15) of the Nuclear Waste Policy Act of 1982.  42 
U.S.C. § 10101(15) (1982).” 
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3. Submit an affidavit or declaration from Chief Oliver Red Cloud, authorizing 
the Oglala Delegation to represent him in this proceeding.26 

 
May 21 Order at 3-4 (emphasis in original). 
   
 The Delegation submitted its memorandum on May 28, 2009, and responses were filed 

by Cogema and the Staff on June 2, 2009.  See supra nn. 8 & 9.   

 In its memorandum, the Delegation claims that it is a federally recognized Indian Tribe 

because it signs treaties.  Del. Memo at 3.  By this, the Delegation is apparently referring to the 

fact that Chief Red Cloud, the great-grandfather of Chief Oliver Red Cloud, was part of a 

delegation of Oglala Lakota leaders and that he signed various treaties, including the 1868 and 

1877 Fort Laramie Treaties, with the United States.  The Delegation should be recognized as 

the lawful representative of a sovereign entity, it asserts, because the United States entered into 

treaties with the Oglala Lakota through the Delegation, and the United States only makes 

treaties with sovereign nations.  Id. at 8.  As a signatory to treaties, the Delegation claims that it 

is entitled to “special services from the United States due to their status as Indians.”  Id. at 9.  

According to the Delegation, this makes it an Indian Tribe for the purposes of the BIA 

regulations at 36 C.F.R. § 800.16(m).  Id.   

The Delegation later concedes that it is not itself an Indian Tribe because “it is not a 

stand-alone band or nation,” but asserts that it represents an Indian Tribe, i.e., the Oglala 

Lakota.  Id. at 8.  The Delegation differentiates itself from the OST by asserting that it is “the 

only entity [selected by the Oglala Lakota people] and maintained through the traditional 

governing mechanisms of the Oglala Lakota.”  Id. at 2.  In comparison, the Delegation says, the 

                                                      
26 The May 21 Order included the following footnote at this point in the text:  “See Crow Butte, 
CLI-09-09, 69 NRC at ___ (slip op. at 14-15) (establishing a bright line rule requiring affidavits 
authorizing organizational representation to be filed with specific reference to the proceeding in 
which standing is sought and providing the petitioners the opportunity to cure such defects in 
their affidavits).  The subpart 3 question is not an opportunity for Chief Oliver Red Cloud to 
supplement or change the substance of his affidavit, but merely an opportunity to reference this 
specific proceeding, rather than the Crow Butte proceeding.”  
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“Oglala Sioux Tribe is a creation of Section 16 of the Indian Reorganization Act,” a law of the 

United States.  Id.    

Furthermore, the Delegation asserts that it should be recognized by the Board as the 

proper representative of the Oglala Lakota because not one Oglala Lakota has come forth to 

dispute that the Delegation is the Oglala Lakota’s proper representative.  Id. at 4; Tr. at 80-81.  

According to its argument, denying the Delegation status as an Indian Tribe strains the Trust 

Responsibility owed to the Lakota by the United States and cannot be explained to the Lakota in 

their language.  Del. Memo at 4. 

 With regard to the consultation requirement under the NHPA, the Delegation asserts that 

because the OST, which is on the BIA’s list of federally recognized Indian Tribes, has taken no 

steps to become involved in the NHPA process with Cogema, the Delegation is not excluded 

from taking on the consultation responsibility itself.  Id. at 5.  Even if the OST were playing an 

active role in assessing cultural resources found on the site, the Delegation asserts that it 

“would still be entitled to consultation due to its unique relationship with the U.S. government 

and its traditional representative capacity with the Oglala Lakota.”  Id. 

 Cogema responds to the Delegation’s memorandum by reiterating that the Delegation is 

not a federally recognized Indian Tribe because it does not appear on the BIA’s list and that it 

therefore is not entitled to consultation under the NHPA.  Cogema Memo at 4, 8.  Cogema also 

argues that the Delegation does not qualify as a “local governmental body” under 10 C.F.R.       

§ 2.309(d)(2) because it did not claim that it was a “county, municipality, or other subdivision.”  

Id. at 2.  Further, Cogema states that the Delegation is not a local governmental body because it 

is not local to the Irigaray and Christensen mines, which are 150 miles away from the Pine 

Ridge Reservation.  Id. at 3.  Cogema also argues that the Delegation has failed to further 

demonstrate that it has standing under 10 C.F.R. § 2.309(d)(1).  Id. at 9. 

 The NRC Staff, like Cogema, reasserts its argument that the Delegation does not show 

that it is a federally recognized Indian Tribe and does not demonstrate that it is an entity that 
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must be consulted under the NHPA.  Staff Memo at 8, 10.  Additionally, the Staff argues that the 

Delegation does not qualify as a “local governmental body” under 10 C.F.R. § 2.309(d)(2) 

because it has not shown that it exercises any legislative or executive powers over the OST.  Id. 

at 5.  Finally, the Staff argues that the Delegation has failed to provide any additional 

information to show that it qualifies for standing under 10 C.F.R. § 2.309(d)(1).  Id. at 15. 

B.  Ruling and Analysis Regarding Delegation’s Standing  

The Board concludes that the Delegation has failed to establish standing to participate in 

this proceeding.  First, the Delegation does not meet the criteria of 10 C.F.R. § 2.309(d)(2)(i) 

because it is a neither a “federally recognized Indian Tribe” nor a “local governmental body.”  In 

addition, given that the Supreme Court has ruled that the Oglala Lakota no longer own the land 

upon which these ISL mines are located, United States v. Sioux Nation of Indians, 448 U.S. 371 

(1980), it is plain that the mining operations are not occurring within the “boundaries” of the 

Delegation or Oglala Lakota, as required by 10 C.F.R. § 2.309(d)(2)(i).  Second, the Delegation 

has not demonstrated that it meets the requirements for either organizational or representational 

standing under 10 C.F.R. § 2.309(d)(1).  Accordingly, as discussed below, the Board denies the 

Delegation’s Petition to Intervene and its Request for Hearing.   

 1.  10 C.F.R. § 2.309(d)(2)(i) 

 Section 2.309(d)(2)(i) exempts certain governmental entities from the requirement to 

show standing concerning activities that occur within their borders.  The regulation states, in 

pertinent part: 

[A] State, local governmental  body or affected Federally-recognized Indian Tribe 
that wishes to be a party in a proceeding for a facility located within its 
boundaries need not address the standing requirements under this paragraph.   
 

10 C.F.R. § 2.309(d)(2)(i).  The Delegation claims that it qualifies under this regulation and 

therefore need not demonstrate that it has standing.  Del. Petition at 12.  We disagree. 
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 First, the Delegation is not a “federally recognized Indian Tribe” within the meaning of 10 

C.F.R. §§ 2.309(d)(2)(i) or 2.315(c).27  NRC regulations do not define this term.  However, when 

the NRC promulgated these regulations it stated that the phrase “federally recognized Indian 

Tribe” was added to the regulation in order to comply with Executive Order 13,084 (EO 

13084).28  The Executive Order defines ‘Indian Tribe’ as “an Indian or Alaska Native tribe, band, 

nation, pueblo, village or community that the Secretary of the Interior acknowledges to exist as 

an Indian tribe pursuant to the Federally Recognized Indian Tribe List Act of 1994, 25 U.S.C.          

§ 479(a).”  Exec. Order No. 13,084, 63 Fed. Reg. 27,655 (May 14, 1998).  Under EO 13084, an 

Indian Tribe is one that is recognized and listed by the BIA.  Further, the BIA is required, under 

25 U.S.C. § 479(a), to publish its list of federally recognized Indian Tribes in the Federal 

Register.29  Under NRC regulations, a group whose name is included on the BIA’s list is a 

“federally recognized Indian Tribe,” and any organization, tribe, or otherwise, whose name does 

not appear on the list, is not a “federally recognized Indian Tribe.”   

Federal recognition by the BIA is “a formal political act confirming the tribe's existence as 

a distinct political society, and institutionalizing the government-to-government relationship 

between the tribe and the federal government.”  Cohen’s Handbook of Federal Indian Law         

§ 3.02[3], at 138 (2005 ed.).30  To qualify for recognition on the BIA’s list as an Indian Tribe, a 

                                                      
27 10 C.F.R. § 2.315(c) states, in pertinent part, that the Board “will afford an interested State, 
local governmental body (county, municipality or other subdivision), and affected, Federally-
recognized Indian Tribe, which has not been admitted as a party under § 2.309, a reasonable 
opportunity to participate in a hearing.”  
 
28 Direct Final Rule, Formal and Informal Adjudicatory Hearing Procedures; Clarification of 
Eligibility to Participate, 64 Fed. Reg. 29,212 (June 1, 1999). 
 
29 See BIA regulations, 25 C.F.R. § 83.1: “Indian tribe, also referred to herein as tribe, means 
any Indian or Alaska Native tribe, band, pueblo, village, or community within the continental 
United States that the Secretary of the Interior presently acknowledges to exist as an Indian 
tribe.” 
 
30 See also California Valley Miwok Tribe v. United States, 515 F.3d 1262, 1264 (D.C. Cir. 
2008).  Counsel for the Delegation had access to all these resources and failed to address (let 
alone controvert) the proposition/interpretation therein set forth.   
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petitioning group must establish, inter alia, that it has historically been recognized as an 

American Indian entity since 1900, that it is comprised of a cohesive group of individuals that 

share a distinct community and an autonomous government, and that its members are 

descended from a historic Indian Tribe or Tribes.  25 C.F.R. § 83.7.  Further, the membership of 

the petitioning group must be “composed principally of persons who are not members of any 

[other] acknowledged North American Indian tribe.”  Id. § 83.7(f).   

The Oglala Sioux Tribe of the Pine Ridge Reservation has met the above criteria and 

appears on the BIA list.  73 Fed. Reg. at 18,555.  In contrast, and of material import to our 

decision, the BIA list does not include the names of the “Oglala Lakota” or the “Oglala 

Delegation of the Great Sioux Nation Treaty Council.”  Thus, by the laws and regulations that 

govern this proceeding, the latter two groups do not qualify as federally recognized Indian 

Tribes. 

The Delegation asserts that it is “maintained through the traditional governing 

mechanisms of the Oglala Lakota,” Del. Memo at 2, and has described a separate and distinct 

function from that of the OST.  Id.; Del. Petition at 5.  But the Delegation has not provided any 

documentation or demonstration (as we requested in the May 21 Order) supporting these 

assertions, nor has it established that it is an entity duly authorized by the Oglala Lakota or the 

OST to represent them in any current matters, external or internal.  Moreover, the Delegation is 

comprised of OST members, making the Delegation ineligible for recognition by the BIA under 

25 C.F.R. § 83.7(f).  Del. Petition at 6. 

 In short, because neither the Oglala Delegation of the Great Sioux Nation Treaty 

Council, nor the Oglala Lakota (the entity that the Delegation claims to represent) is named on 

the BIA’s list, neither is a “federally recognized Indian Tribes” for purposes of 10 C.F.R.            

§§ 2.309(d)(2)(i) or 2.315(c). 
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 Second, the Board finds that the Delegation is not a “local governmental body” within the 

meaning of 10 C.F.R. § 2.309(d)(2)(i).  Even assuming that the Delegation has some 

governmental functions, the Commission has held that not all entities with governmental ties are 

entitled to participate in licensing proceedings as local governmental bodies under                     

§ 2.309(d)(2)(i).31  An entity wishing to participate as a governmental body must demonstrate 

that it goes beyond an advisory role and exercises “executive or legislative responsibilities.”  

Yankee Atomic, CLI-98-21, 48 NRC at 203.  In the face of the fact that the OST is the federally 

recognized Indian Tribe representing the Oglala Lakota on the Pine Ridge Reservation, the 

Delegation claims that it represents the Oglala Lakota in “treaty matters.”  Del. Memo at 3.  But 

the Delegation has provided no documentation or affidavits from the Oglala Lakota, the OST, or 

any other entity to support this proposition.  The Delegation described itself as “the unbroken 

traditional entity established by the Oglala Lakota to negotiate and enter into treaties between 

the Oglala Lakota and the United States, and to ensure the enforcement of the same.”  Id. at 1.  

This is the only description that the Delegation provides in the pleadings regarding its role within 

the Tribe.  And the fact that Chief Oliver Red Cloud’s great-grandfather signed several treaties 

more than 100 years ago does not establish that the Delegation is some sort of current and 

official successor to that 1868 delegation, or that the Delegation is a governmental entity that 

exercises executive or legislative authority over the Oglala Lakota people.  The Board has not 

been provided, despite our explicit request, with a basis to conclude that the Delegation is 

involved in the promulgation or enforcement of tribal laws, or is otherwise the responsible entity 

for legislative or executive governance of the Oglala Lakota.  As such, the Board cannot 

recognize the Delegation as a local governmental body under 10 C.F.R. § 2.309(d)(2)(i).   

 Finally, the Board rejects the assertion that Cogema’s Irigaray and Christensen ISL 

mines are located within the “boundaries” of land belonging to the OST, the Oglala Lakota, or 

                                                      
31 Consumers Energy Co. (Palisades Nuclear Power Plant), CLI-07-18, 65 NRC 399, 412 n.37 
(2007).   
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the Delegation, within the meaning of 10 C.F.R. § 2.309(d)(2)(i).  Even though these mines are 

located on lands that were once reserved to the Oglala Lakota under the Fort Laramie Treaty of 

1868, the Supreme Court has ruled that the 1868 treaty was abrogated by the Fort Laramie 

Treaty of 1877, and that these lands no longer belong to the Oglala Lakota.  United States v. 

Sioux Nation of Indians, 448 U.S. at 371.  The Court confirmed that Congress’ plenary power 

with respect to Native Americans entitles it to abrogate treaties with Native American nations.32  

Therefore, the United States is no longer bound by the terms of the 1868 Fort Laramie Treaty.  

Sioux Nation of Indians, 448 U.S. at 382-83.  This decision is controlling and plainly requires us 

to reject the Delegation’s claim that the OST or the Delegation own the land on which the 

Cogema mines are located, or that these mines are somehow within their “boundaries,” as that 

term is used in 10 C.F.R. § 2.309(d)(2)(i).   

Accordingly, the Board concludes that the Delegation does not fall within the exception 

to 10 C.F.R. § 2.309(d)(2)(i).  The Delegation is not a federally recognized Indian Tribe, has not 

established that is a local governmental body, and is not entitled to participate in this proceeding 

as an interested Indian Tribe pursuant to 10 C.F.R. § 2.315(c).33  The Delegation must therefore 

demonstrate it has standing to participate in this proceeding under 10 C.F.R. § 2.309(d)(1).   

 

 

                                                      
32 Id. at 410-12.  See also  Lone Wolf v. Hitchcock, 187 U.S. 553, 565 (1903) (“Plenary authority 
over the tribal relations of the Indians has been exercised by Congress from the beginning, and 
the power has always been deemed a political one, not subject to be controlled by the judicial 
department of the government.”).   
33  We recognize that the Board in the Crow Butte Resources License Renewal proceeding 
recently allowed the Delegation to participate in that proceeding as an interested Indian Tribe 
under 10 C.F.R § 2.315(c).  Crow Butte Res., Inc. (License Renewal for the In Situ Leach 
Facility, Crawford, Nebraska), LBP-08-24, 68 NRC __, __ (slip op. at 82) (Nov. 21, 2008).  That 
ruling is not binding on us.  Further, in that proceeding the Delegation’s status under 10 C.F.R.  
§ 2.315(c) was not contested.  Id. at __ (slip op. at 25 n.120).  Here, the Delegation’s claim was 
opposed by the Staff and Applicant.  Cogema Answer to Del. at 9; Staff Answer to Del. at 11-13.  
For the reasons stated, it is clear to us that the Delegation is not a “federally recognized Indian 
Tribe” within the meaning of 10 C.F.R. § 2.315(c).    
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 2.  10 C.F.R. § 2.309(d)(1) 

 Because it is unclear whether the Delegation intended to assert organizational or 

representational standing in this proceeding, we address both in our ruling.  We find that the 

Delegation has failed to establish standing under either theory, and therefore do not admit it as 

a party in this proceeding. 

  a.  Organizational Standing 

 The Delegation has not shown a concrete and particularized injury-in-fact, either to itself 

or to its members and can therefore not claim organizational standing.  The Delegation also has 

failed to establish a plausible causal chain between its asserted injuries and the Cogema mining 

operations.  As noted, supra, the Delegation alleges four injuries upon which they claim 

standing.  We will address each in turn. 

First, the Delegation claims that the land upon which the mines sit is owned by the 

Oglala Lakota pursuant to the 1868 Fort Laramie Treaty.  Del. Petition at 6.  As discussed 

above, the Board is bound by the Supreme Court ruling in United States v. Sioux Nation of 

Indians and cannot recognize this claim as an injury-in-fact.    

In addition, the Delegation has not established that they have a legal right under the 

NHPA to consultation with regard to cultural artifacts found on the Cogema sites.  Under 36 

C.F.R. § 800.16(m), only Indian Tribes that appear on the Department of the Interior’s list of 

recognized tribes have consultation rights under the NHPA.  As noted, supra, the Delegation is 

not on this list.  As such, any claims of injury as a result of Cogema’s or NRC Staff’s failure to 

consult with the Delegation are not cognizable in this proceeding.  

 Second, the Delegation argues that the ISL mining activities at the Irigaray and 

Christensen Ranch facilities deplete and contaminate the aquifers used by the Oglala Lakota, 

thereby negatively affecting the health of those living on Pine Ridge Reservation.  Even 

assuming, arguendo, that (a) the mines release contaminants, and (b) there are health 

problems on the Pine Ridge Reservation, the Delegation has provided no support for any 
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plausible chain of causation or connection between the two.  The Delegation fails to address 

how the contamination might migrate from the Cogema mines to the Pine Ridge Reservation, a 

distance of about 150 miles.  Tr. at 56.  Nor did the Delegation provide any plausible theory as 

to how the groundwater at the Irigaray and/or Christensen ISL mines is connected to the 

drinking water or other water on the Pine Ridge Reservation.34  No other support is offered here.  

Beyond asserting that Cogema’s mining activities will increase arsenic concentrations in the 

groundwater at the mines, and that increased human exposure to arsenic at the Pine Ridge 

Reservation would lead to adverse health impacts on the people on the reservation, the 

Delegation has failed to describe a plausible scenario in which groundwater under the mine will 

travel to the Pine Ridge Reservation and be ingested by residents there.  Absent this showing of 

a plausible chain of causation, the Board cannot find that the Delegation has standing on this 

claim in this proceeding.   

 The Delegation’s third argument in favor of standing is that mining activities negatively 

impact the water quality, thereby negatively affecting the wildlife that drinks that water.  This 

wildlife, they claim, is then ingested by residents of the Pine Ridge Reservation.  Del. Petition at 

8.  But, even assuming that ingestion by the wildlife occurs, the Delegation has not explained 

how or why the wildlife will be harmed by it (even assuming bioaccumulation), or provided any 

logic or suggested any physical link (other than an assertion of ingestion of that wildlife by the 

Oglala) indicating that the Delegation or the Oglala Lakota will be harmed."       

 Finally, the Delegation argues that the NRC owes a Trust Responsibility, or fiduciary 

duty, to the Lakota people.  Id. at 6-7.  The Trust Responsibility requires federal agencies to 

take actions or refrain from taking actions “in fulfillment of [Congress’s] duty to protect the 

                                                      
34 This stands in stark contrast to the Crow Butte proceeding, where the Intervenors provided an 
expert affidavit to support the assertion that the groundwater under the Crow Butte mine was 
connected to the ground and surface water on Pine Ridge Reservation.  LBP-08-24, 68 NRC at 
__ (slip op. at 13-14).   
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Indians.”35  In the case before us, however, the Board has been presented with no plausible 

chain of causation whereby the Delegation or its members might be adversely affected by the 

Cogema mining operation.  Without some plausible connection between the Indian people and 

the mine, we fail to see how the Trust Responsibility is triggered.    

  b.  Representational Standing 

 Despite the fact that the Board granted the Delegation’s request to be allowed to submit 

additional information in support of its standing, the Delegation failed to establish 

representational standing.  In order to establish representational standing, it is essential for an 

organization to identify at least one member of the organization who is shown to have standing 

in his or her own right and to present an affidavit or declaration from that person wherein he or 

she authorizes the organization to represent him or her in the proceeding.36  Though Chief 

Oliver Red Cloud is mentioned as an individual in this proceeding - indeed, as the individual 

through whom the Delegation filed its petition - the Delegation does not specify where, on the 90 

by 60 mile Pine Ridge Reservation, Chief Red Cloud lives or in what way he, as an individual, 

would be impacted by the mine.  Because the Delegation does not show a concrete and 

particularized injury-in-fact to Chief Red Cloud that is plausibly connected to the Cogema mining 

operations, the Board cannot find he has standing to participate in this proceeding in his own 

right.  Accordingly, the Board cannot grant representational standing to the Delegation.37   

                                                      
35 United States v. Navajo Nation, 537 U.S. 488, 515 (2003) (citing Sunderland v. United States, 
266 U.S. 226, 233 (1924)).  See also Tiger v. W. Inv. Co., 221 U.S. 286 (1911). 
 
36  For purposes of analysis of representational standing, we assume, arguendo, that the 
Delegation is a proper representative of the Oglala Lakota people.  But the fundamental inquiry 
for a representational standing analysis is whether the Delegation has demonstrated that a 
named individual has standing in his or her own right.  The sole individual put forward in that 
context is Chief Oliver Red Cloud, and, as we discuss above, the Delegation has failed to 
provide information which would enable us to conclude that he would have standing in his own 
right. 
 
37 While we recognize that there may be some schism between the OST and the Delegation 
regarding authority to represent the Oglala Lakota in external matters, we are not in a position to 
assess which of these entities possess which governance rights and duties to their people.  As 



 - 23 -

V.  STANDING OF POWDER RIVER BASIN RESOURCE COUNCIL 

A.  Arguments Regarding the Council’s Standing 

 1.  Council’s Arguments 

 The Council asserts that it is a non-profit organization located in Sheridan, Wyoming.  

The Council claims its interest in this proceeding stems from its “long standing history of 

advocacy working to protect people and places in the Powder River Basin” and its recent 

“activ[ity] in uranium issues.”  Council Petition at 2.  It states it has over 1,000 members and that 

it brings its petition on behalf of those members “who live, work, and/or recreate near Cogema’s 

past and planned facilities.”  Id.  The Council posits that its interests in clean air, clean water, 

protecting the ecology and wildlife, and ensuring that energy development follows applicable 

regulations, will be affected by Cogema’s license renewal.  Id. at 2-3. 

 2.  Cogema’s Answer to Council Arguments 

 Cogema asserts that the Council sets forth generalized interests and policy statements 

as its basis for standing in this proceeding.  Cogema Answer to Council at 8.  Cogema argues 

that generalized environmental interests and organizational policy statements are insufficient to 

confer organizational standing on a petitioner.  Id.  Furthermore, Cogema argues, the Council 

has not demonstrated that it has representational standing to intervene in this proceeding 

because it fails to identify at least one specific member who has standing in his or her own right 

and who authorizes the Council to represent him or her.  Id. at 9.   

 3.  NRC Staff’s Answer to Council Arguments 

 First, the Staff argues that the Council has not demonstrated how it will suffer an 

institutionalized injury as a result of Cogema’s license renewal.  Staff Answer to Council at 6-7.  

Like Cogema, the Staff asserts that the Council’s interests are too generalized to support a 

                                                                                                                                                                           
we discussed at oral argument, we encourage the Delegation and OST to work together for the 
benefit of the Oglala Lakota.  For the present, the OST is the federally recognized Indian Tribe 
and it, or its duly authorized representatives, would seem to have been the proper party to 
participate, or petition to participate, in this proceeding.  
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finding of organizational standing.  Id.  Further, the Staff, like Cogema, states that 

representational standing cannot be granted to the Council because it failed to identify at least 

one specific member that has authorized the Council to represent him or her in this proceeding.  

Id. at 7.  The Staff states that the Council has not disclosed the location of any of its members, 

thereby precluding it from claiming likely injury due to proximity to the facilities.  Id.  Thus, the 

Staff argues that the Council has no standing to participate in this proceeding. 

B.  Ruling on the Council’s Standing  

 The Council fails to demonstrate that it has organizational or representational standing to 

participate in this proceeding.  Accordingly, the Board denies the Council’s Petition to Intervene 

and its Request for Hearing. 

 The Council has not demonstrated that it has standing as an organization to intervene in 

this proceeding.  In order to establish organizational standing, a petitioner must allege “more 

than an injury to a cognizable interest.”  Sierra Club v. Morton, 405 U.S. at 734-35.  The Council 

listed its interests – clean air, clean water, etc. – but did not demonstrate how these interests 

would be adversely affected by mining operations.  In other words, the Council does not 

establish what its injuries are or might be, or how these injuries are caused by mining 

operations.  The Council merely lists interests that we find are too generalized to qualify as 

injuries under Sierra Club v. Morton.   

 Furthermore, the Council does not attempt to show that it has representational standing.  

The Council alludes to its 1,000 members that “live, work, and/or recreate near Cogema’s past 

and planned facilities,” Council Petition at 2, but does not identify a single member or individual 

members who may be harmed as a result of Cogema’s activities.  The Council’s attorney 

asserts that members of the Council drink water from the “Wasatch formation,” which may or 

may not be adversely impacted by the mines.  Tr. at 115.  However, the Council does not name 

these members or provide us with their location.  The Council’s attorney conceded at oral 

argument that the Council failed to include any information in the pleadings that would allow the 
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Board to grant representational standing to the Council.  Id. at 117.  Accordingly, we find that 

the Council has not demonstrated that it has representational standing to participate in this 

proceeding.38   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                      
38 Due to the Board’s finding that neither the Delegation nor the Council have standing to 
participate in this proceeding under §§ 2.309(d)(1) or 2.309(d)(2), the Board need not address 
whether the various contentions proffered by the Delegation and the Council satisfy the 
requirements of 10 C.F.R. § 2.309(f)(1).  
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VI.  ORDER 

 For the foregoing reasons, we conclude that  

A.  The Request for Hearing and Petition to Intervene of the Oglala Delegation of the 

Great Sioux Nation Treaty Council is denied.   

B.  The Request for Hearing and Petition to Intervene of the Powder River Basin 

Resource Council is denied.   

G.  This Order is subject to appeal to the Commission in accordance with the provisions 

of 10 C.F.R. § 2.311.  Any petitions for review meeting applicable requirements set forth in that 

section must be filed within ten (10) days of service of this Memorandum and Order. 

It is so ORDERED. 

  FOR THE ATOMIC SAFETY 
         AND LICENSING BOARD39 
      
 
          /RA/                                  

Alex S. Karlin, Chairman 
       ADMINISTRATIVE JUDGE 

 
 
 
_______________/RA/___________ 
Dr. Paul B. Abramson 

       ADMINISTRATIVE JUDGE 
 
 

__________/RA/________________ 
Dr. William M. Murphy 

       ADMINISTRATIVE JUDGE 
 
 
 
Rockville, Maryland 
July 23, 2009   

  

 

                                                      
39 Copies of this order were sent this date by the agency’s E-Filing system to the 
counsel/representatives for (1) Cogema Mining, Inc. (2) the NRC Staff; 3) the Oglala Delegation 
of the Great Sioux Nation Treaty Council; and 4) the Powder River Basin Resource Council. 



UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
 
In the Matter of       ) 
         ) 
COGEMA MINING, INC.       )  DOCKET NO. 40-08502-MLR 
Irigaray and Christensen Ranch Facilities    ) 

   ) 
(Source Materials License SUA-1341)    ) 
 

CERTIFICATE OF SERVICE 
 
I hereby certify that copies of the foregoing MEMORANDUM AND ORDER (Ruling on Petition for 
Review and Request for Hearing) (LBP-09-13), dated July 23, 2009, have been served upon the 
following persons by Electronic Information Exchange. 
 

U.S. Nuclear Regulatory Commission. 
Atomic Safety and Licensing Board Panel 
Mail Stop: T-3F23 
Washington, DC  20555-0001 
 
Alex S. Karlin, Chair 
Administrative Judge 
E-mail: ask2@nrc.gov  
 
Paul B. Abramson 
Administrative Judge 
E-mail: pba@nrc.gov  
 
William M. Murphy 
Administrative Judge 
E-mail: william.murphy@nrc.gov  
 
Anthony C. Eitreim, Esq. 
Chief Counsel 
E-mail: ace1@nrc.gov 
 
Megan Wright, Esq. 
E-mail: megan.wright@nrc.gov  
 

U.S. Nuclear Regulatory Commission 
Office of the General Counsel 
Mail Stop: O-15D21 
Washington, DC  20555-0001 
 
Christine Jochim Boote, Esq. 
E-mail: christine.jochimboote@nrc.gov  
Brett Michael Patrick Klukan, Esq. 
E-mail: bmk1@nrc.gov  
Catherine Marco, Esq. 
E-mail: clm@nrc.gov  
 
OGC Mail Center 
E-mail: OGCMailCenter@nrc.gov 
 
 

 
U.S. Nuclear Regulatory Commission 
Office of the Secretary of the Commission 
Mail Stop: O-16C1 
Washington, DC  20555-0001 
 
Hearing Docket 
E-mail: hearingdocket@nrc.gov 

 
U.S. Nuclear Regulatory Commission 
Office of Commission Appellate Adjudication 
Mail Stop: O-16C1 
Washington, DC  20555-0001 
 
E-mail: ocaamail@nrc.gov  



 
COGEMA MINING, INC. - DOCKET NO. 40-08502-MLR 
MEMORANDUM AND ORDER (Ruling on Petition for Review and Request for Hearing) (LBP-09-13) 
 

 

 

2

Counsel for COGEMA 
Morgan, Lewis & Bockius, LLP 
1111 Pennsylvania Avenue, N.W. 
Washington, DC  20004 
 
Stephen J. Burdick, Esq. 
E-mail: sburdick@morganlewis.com 
Alvin Gutterman, Esq. 
E-mail: agutterman@morganlewis.com 
Raphael P. Kuyler, Esq. 
E-mail: rkuyler@morganlewis.com 
Goud Maragani, Esq. 
E-mail: gmaragani@morganlewis.com 
 

Counsel for COGEMA 
Pillsbury Winthrop Shaw Pittman, LLP 
2300 N Street, N.W. 
Washington, DC 20037 
 
James Glasgow, Esq. 
E-mail: james.glasgow@pillsburylaw.com  
 

 
Counsel for Oglala Delegation of the Great 
  Sioux Nation Treaty Council 
Aligning for Responsible Mining (ARM) 
P.O. Box 3014 
Pine Ridge, SD  57770 
 
David Frankel, Esq. 
E-mail: arm.legal@gmail.com 
 

 
Counsel for Oglala Delegation of the Great 
  Sioux Nation Treaty Council 
Harmonic Engineering, Inc. 
945 Taraval Avenue, #186 
San Francisco, CA  94116 
 
Thomas J. Ballanco, Esq. 
E-mail: harmonicengineering1@mac.com  
 

 
Counsel for Powder River Basin  
  Resource Council 
934 N. Main Street 
Sheridan, WY  82801 
 
Shannon Anderson, Esq. 
E-mail: sanderson@powderriverbasin.org 

 

 
 
 
        [Original signed by Linda D. Lewis]                             
         Office of the Secretary of the Commission 
 
Dated at Rockville, Maryland 
this 23rd day of July 2009 


