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July 2,2009 

Commissioner Gregory Jaczko, Chairman 
U.S. Nuclear Regulatory Commission 
Mail Stop 0-16G4 
Washington, DC 20555-0001 
By U.S.P.S. First Class mail and email c/o 
J o s l z ~ ~ a  Batkin, Chief of Stnf < Josliua.BatkinGi)nrc.sc~v > 

Dear Chairman Jaczko: 

Thank you for introducing the release of the TSL GEIS, NUREG-1910, with 
the conclusion that site-specific EISs will be required for each license application. 
We are concerned, however, that, despite your assurances and a similar 
conclusion in the executive summary, the licensees and NRC staff will1 tend to 
rely upon conclusions throughout the document that find ISL mining benign, 
unthreatening to the human and natural environment, particularly to water 
supplies, and completely ignore the history of contamination wrought, thus far, 
by ISL mining operations in the United States and throughout the world. We 
believe the ISL GEIS has overly generalized conclusions that do not accurately 
consider potential impacts to the environment and public health. Many of these 
impacts can only be properly analyzed at a site-specific level given the complex 
geological and environmental conditions present in a local area. Given these 
concerns, we recently queried NRC Staff about how the ISL GEIS would be used. 
NRC Staff said, essentially, the ISL GEIS was just a reference manual. 

While we appreciate and respect the NRC Staff for its candor during the 
meeting with our representatives, historically, NRC staff attorneys in 
adjudicatory proceedings have relied upon findings in environmental GEIS 
documents. In a number of cases, see, e.g., Massachusetts v. United States, 522 F.3d 
115 (1st Cir. 2008); New Jersey v. U.S. Nuclear Regulatory Com'n, 526 F.3d 98 (3rd 
Cir. 2008), attorneys for the NRC Staff successfully argued that because an issue 
was dealt with in the GEIS, it would no longer provide the basis for a litigable 
contention. The Commission has upheld ASLB decisions based upon taking up 
such positions. See, e.g., In the Matter of Entergy Nuclear Vermont Yankee, L LC, and 
Elzfergy Nuclear Operations, INC., 65 N.R.C. 13 (2007). 

Additionally, the Commission held on more than one occasion--in 
contradiction to the position that the GEIS is mere guidance--that the proper way 
to raise any issue dealt with in a GEIS is to request a waiver or initiate a 
rulemaking. See, e.g., In the Matter ofAmergen Energy Company, LLC., 65 N.R.C. 
124, at 133 (2007) (citing 10 CFR f$j 2.335,2.802) This means that the creation of a 
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GEIS, utilizing notice and comment rulemaking, responding to the comments in 
the final document, requiring waivers or rulemakings to challenge GEIS 
determinations, and not permitting site-specific challenges to the applic#ation of 
GEIS findings in a particular license case, give the GEIS process all the 
characteristics and status of a rulemaking rather than guidance. 

Given these facts and historic agency practices, we ask you to go further 
than you did in your letter about the release of the Final GEIS. We re:;pectfully 
request, first, the Commission to issue a policy statement affirming that the ISL 
GEIS is strktly a "reference" document that does nob have any specific effect 
upon the agency's environmental considerations in individual ISL licensing 
applications. Second, we respectfully request that the Commission issue a 
directive to the Executive Director for Operations [EDO] and the hJRC Staff 
stating that (1) contentions attacking or criticizing the ISL GEIS finding:; will not 
be opposed in specific licensing cases on the basis of the GEIS deterrninations 
having in any way preempted the basis of such contentions; and (2) the NRC 
staff may not use the GEIS findings where they are incorrect, inappropriate, or as 
a means of dismissing public comments attacking the GEIS findings or analysis. 

If we do not hear from you within ten business days of receipt of this 
letter, we will take it that the Commission is in agreement with the statements 
herein above, and is in the process of implementing the above requests. 

Thank you again for taking the time to examine this issue in depth and 
talung the steps necessary to assure fairness, openness and informed public 
participation at every stage in your agency's processes. 

n Respectfully: 

Jonathan M. Block, Staff Staff Attorney 
New Mexico Environmental ~ a w  Center Powder River Basin Resource council 
1405 Luisa Street, Ste. 5, Santa Fe, NM 87505 934 N. Main St., Sheridan, WY 82801 
(505) 989-9022, Ext. 22 (307) 672-5809 

/s/ 
Jeffrey C. Parsons, Senior Attorney 

Western Mining Action Project 
P.O. Box 349 

Lyons, CO 80540 
(303) 823-5738 
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Jonathan M. Block, Staff Attorney 

NEW MEXICO 
ENVIRONMENTAL LAW CENTER 
1405 Luisa St., Suite 5 

Commissioner Gregory Jaako, Chairman 
., . . U.S. Mraclear Regulatory Commission 

Mail Stop 0-16G4 
Washington, DC 20555-0001 




