UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

In the Matter of Docket No. PAPO-0001

(High Level Waste Repository:

)
)
U.S. DEPARTMENT OF ENERGY ) ASLBP No. 08-861-01-PAPO-BD01
)
)
Pre-Application Matters) )

June 3, 2008

STATE OF NEVADA'S RESPONSE TO
DOE'S PARTIALLY UNOPPOSED MOTION FOR PROTECTIVE ORDER

The Department of Energy’s ("DOE’s") "Partially Unopposed Motion" is opposed by the
State of Nevada ("Nevada" or "State"), as the motion indicates. The "Partially Unopposed
Motion" also blatantly misstates Nevada’s position, seeks an unfair advantage, and minimizes
the importance of issues that strike at the heart of NRC’s licensing authority over DOE. If this
motion is any indication of the accuracy or completeness of the forthcoming LA, then multiple
rounds of information requests and determined intervention by multiple parties will be needed
before the full truth about the safety of Yucca Mountain can be known.

A. Misstatement of Nevada’s Position

In the two weeks before DOE filed its motion, Nevada and various other potential parties
offered oral and written (e-mail) comments on DOE drafts of the protective order and DOE
offered some changes in its draft order in response. In its initial comments, and in subsequent
comments and oral discussions, Nevada’s consistent position was that the Commission’s
authority over DOE included authority both to order disclosure of classified information to
cleared representatives of other parties over DOE’s objection as the originating agency, and to
review DOE’s classification decisions. However, Nevada also recognized that, in taking this

position, it was raising a significant legal issue that might never ripen into a live controversy



because DOE might give Nevada access to all of the classified documents it requested.
Accordingly, from the outset, Nevada merely urged DOE to modify its protective order in
specified, limited respects so that the issues raised by Nevada would not be prejudged, one way
of the other. DOE refused to do so, even though a similar approach had been agreed to with
respect to sensitive unclassified information, including unclassified naval nuclear propulsion
information ("NNPI").! Ultimately, on May 30, 2008, before DOE filed its motion, Nevada (Mr.
Malsch) sent DOE (and other potential parties) an e-mail stating in relevant part as follows:

In the interest of moving forward on this, I would be willing to have you submit your
redraft (which included lots of my stuff and some helpful new stuff from you) to the Board, but
with the cover filing stating that Nevada does not object to the draft order with the understanding
that Nevada reserves the right to argue (notwithstanding language in the draft order) that DOE,
by submitting its application to the NRC, submits to NRC authority and jurisdiction, including
NRC authority to order DOE to disclose classified information to cleared representatives of
Nevada over the objection of DOE as the originating agency, or to determine that information
DOE deems classified is not classified. Nevada will argue, if necessary, that 10 CFR 2.905(h)(2)
does not or should not apply to this proceeding because of the special circumstance of DOE’s
submission to NRC authority and jurisdiction.

A copy of this e-mail is attached. The motion DOE subsequently filed does not include
this statement of position. Instead, DOE misstates Nevada’s position as pertaining only to the
Commission’s authority over classification decisions, ignoring Nevada’s position that in some
circumstances the Commission also may order disclosure of information that is properly

classified. Moreover, the motion also ignores Nevada’s position that this matter need not be

' See August 30, 2007 Third Case Management Order at § VII A.



resolved now because it is not ripe, given the possibility that ultimately Nevada will be given
access to the classified documents it requests.

Finally, Nevada argued at the outset that the draft protective order needed to be
accompanied by a case management order that addressed important ancillary matters such as
privilege logs. This still needs to be done.

B. Unfair Advantage

DOE’s motion includes a substantive legal discussion of why DOE’s position on
classification decisions is correct, while Nevada’s position is wrong, including a citation to a
U.S. Supreme Court case claimed to be controlling. But DOE failed to include Nevada’s stated
reason for its position, that by submitting its license application DOE submits to NRC authority,
including NRC authority over the matters in dispute. DOE makes it appear that Nevada had
given no reason at all for its position. This is untrue and also unfair, as it portrays Nevada in an
unfair light before it gets an opportunity to answer.

C. Minimizing the Importance of an Issue

In arguing that the Commission could order DOE to disclose classified information and
review DOE classification decisions, Nevada merely sought to have the Commission treat DOE
no different from any other applicant claiming a document privilege. Moreover, while Nevada
recognized that 10 C.F.R. § 2.905 (h) allows the originating agency to deny access to classified
information, it also believed that this provision was never intended to apply to applicants for
Commission licenses.

These issues go the very heart of the Commission’s authority and jurisdiction as an
independent regulatory agency, because they bear on whether the Commission has ultimate

authority to control its own licensing proceedings. Nevada is questioning whether the



Commission must stand impotent in the face of a calculated DOE refusal to disclose the full
license application to cleared persons so that they may participate meaningfully in the NRC
licensing proceeding. Moreover, it is not as though DOE is without options. If DOE is not
willing to accede to Commission jurisdiction over matters of document privilege just like any
other applicant, then it may file an unclassified application with naval reactor fuel excluded from
Yucca Mountain.

These issues are far too important to be decided on the basis of a brief motion and a brief
answer, and by suggesting otherwise DOE tries to minimize their significance. These issues
should be deferred until there is an actual controversy over a specific document request, as
Nevada requested. If, however, the Commission believes these matters must be addressed and
resolved in advance of a concrete dispute over specific documents, then the Commission should
establish an appropriate briefing schedule so that the issues may be thoroughly researched and
briefed by all potential parties.

If DOE is unwilling to submit its application before these matters are resolved, but is
nevertheless determined to submit its license application this month, then it may exclude naval
reactor fuel from Yucca Mountain, as suggested above. Alternatively, DOE may delay filing its
application until the issues are fully briefed and decided. After all, DOE has known for years
that its license application would include classified information, but it waited until the very last

minute to bring these matters to the Commission’s attention.



Respectfully submitted,

(signed electronically)

William H. Briggs, Jr., wbriggs@rdblaw.com Charles J. Fitzpatrick, cfitzpatrick@nuclearlawyer.com

Merril Hirsh, mhirsh@rdblaw.com Martin G. Malsch, mmalsch@nuclearlawyer.com
ROSS, DIXON & BELL, LLP EGAN, FITZPATRICK & MALSCH, PLLC
2001 K St., N.W., Suite 400 12500 San Pedro Avenue, Suite 555

D.C., D.C. 20006-1040 San Antonio, TX 78216

Telephone: 202.662.2000 Telephone: 210.496.5001

Facsimile: 202.662.2190 Facsimile: 210.496.5011

Attorneys for the State of Nevada

June 3, 2008
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Charles Fitzpatrick

From: martin malsch [mmalsch@nuclearlawyer.com]
Sent: Friday, May 30, 2008 10:43 AM
To: '‘Alex S. Polonsky'

Cc: cfitzpatrick@nuclearlawyer.com; 'Diane Curran'; 'Donald J. Silverman'; kwbell@energy.state.ca.us;
mab@nei.org; 'Martha Crosland'; mjb5@nrc.gov; mrmurphy@chamberscable.com; 'Mike Shebelskie';
neuman@clm.com; rlist@armstrongteasdale.com; Timothy.Sullivan@doj.ca.gov; VibertE@co.clark.nv.us

Subject: RE: Draft Protective Order for Classified Information - Yucca Mountain Licensing Proceeding

Alex: In the interest of moving forward on this, | would be willing to have you submit your redraft (which included lots
of my stuff and some helpful new stuff from you) to the Board, but with the cover filing stating that Nevada does not
object to the draft order with the understanding that Nevada reserves the right to argue (notwithstanding language in
the draft order) that DOE, by submitting its application to the NRC, submits to NRC authority and jurisdiction, including
NRC authority to order DOE to disclose classified information to cleared representatives of Nevada over the objection of
DOE as the originating agency, or to determine that information DOE deems classified is not classified. Nevada will
argue, if necessary, that 10 CFR 2.905(h)(2) does not or should not apply to this proceeding because of the special
circumstance of DOE’s submission to NRC authority and jurisdiction.

| appreciate your effort to preserve our LSN compliance issue, and what you propose is satisfactory to Nevada, although
| would note that our argument here is logically applicable to other mandatory parties like Nye County, and you did not
preserve the argument for them.

From: Alex S. Polonsky [mailto:apolonsky@morganlewis.com]

Sent: Tuesday, May 27, 2008 6:01 PM

To: martin malsch

Cc: cfitzpatrick@nuclearlawyer.com; 'Diane Curran'; Donald J. Silverman; kwbell@energy.state.ca.us; mab@nei.org;
'Martha Crosland'; mjb5@nrc.gov; mrmurphy@chamberscable.com; 'Mike Shebelskie'; neuman@clm.com;
rlist@armstrongteasdale.com; Timothy.Sullivan@doj.ca.gov; VibertE@co.clark.nv.us

Subject: Draft Protective Order for Classified Information - Yucca Mountain Licensing Proceeding

Fellow counsel,

We only received comments from Nevada on the proposed Protective Order, with Nye County concurring with
those comments. DOE has considered those comments, and provides the attached responses for your review and
comment.

To make the editing process transparent, we "accepted" all of Nevada's track changes to create a clean
document, with Nevada's comments preserved in the margin. We then inserted DOE's edits in track changes.
Accordingly, the changes you see in the document are DOE's and not Nevada's.

DOE understands that it may not reach agreement with all the parties on all of the issues presented in this
Protective Order. However, DOE would like to file this with as many parties concurring as possible. Please let
me know by c.o0.b. Thursday if you would join a motion to enter this protective order (with or without additional
changes).

Many thanks for your cooperation to date.
Alex S. Polonsky

Morgan, Lewis & Bockius, LLP
1111 Pennsylvania Ave, NW

6/2/2008
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Washington, D.C. 20004
202-739-5830

(See attached file: Draft Protective Order for Classified Information (addressing comments from potential
parties).DOC)

DISCLAIMER

This e-mail message is intended only for the personal

use of the recipient(s) named above. This message may

be an attorney-client communication and as such privileged
and confidential. If you are not an intended recipient,
you may not review, copy or distribute this message. If
you have received this communication in error, please
notify us immediately by e-mail and delete the original
message.

6/2/2008
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing State of Nevada's Response to DOE's Partially
Unopposed Motion for Protective Order has been served upon the following persons either by
Electronic Information Exchange or electronic mail (denoted by an asterisk (*)).

U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board Panel
Mail Stop - T-3 F23
Washington, DC 20555-0001
Thomas S. Moore, Chair
Administrative Judge
Email: PAPO@nrc.gov
Alex S. Karlin
Administrative Judge
Email: PAPO@nrc.gov
Alan S. Rosenthal
Administrative Judge
Email: PAPO@nre.gov &
rsnthl@comcast.net

G. Paul Bollwerk, III
Administrative Judge
Email: PAPO@nrc.gov
Anthony C. Eitreim, Esq.
Chief Counsel

Email: PAPO@nrc.gov
James M. Cutchin

Email: PAPO@nrc.gov
Jered Lindsay

Email: PAPO@nrc.gov
Marcia Carpentier™®
Email: PAPO@nrc.gov
Margaret Parish

Email: PAPO@nrc.gov
Debra Wolf

Email: PAPO@nrc.gov
Bradley S. Baxter*®

Email: bxb@nrc.gov

Daniel J. Graser

LSN Administrator

Email: djg2@nrc.gov

ASLBP HLW Adjudication

Email: ASLBP_HLW_Adjudication@nrc.gov

U.S. Nuclear Regulatory Commission
Office of the Secretary of the Commission
Mail Stop - O-16 Cl1

Washington, DC 20555-0001

Hearing Docket

Email: hearingdocket@nrc.gov

Andrew L. Bates

Email: alb@nrc.gov
Adria T. Byrdsong

Email: atbl@nrc.gov
Emile L. Julian, Esq.

Email: elj@nrc.gov
Evangeline S. Ngbea

Email: esn@nrc.gov
Rebecca L. Giitter

Email: rll@nrc.gov

U.S. Nuclear Regulatory Commission
Office of Congressional Affairs
Mail Stop O-17A3



U.S. Nuclear Regulatory Commission
Office of Public Affairs

Mail Stop O-2A13

David Mclntyre

Email: dtm@nre.gov

U.S. Nuclear Regulatory Commission
Office of the General Counsel

Mail Stop - O-15 D21

Washington, DC 20555-0001

Karen D. Cyr, Esq.*

General Counsel

Email: kdc@nrc.gov
Gwendolyn D. Hawkins

Email: gxh2@nrc.gov
Janice E. Moore, Esq.

Email: jem@nrc.gov
Trip Rothschild, Esq.*

Email: tbr@nrec.gov
Mitzi A. Young, Esq.

Email: may@nrc.gov
Marian L. Zobler, Esq.

Email: mlz@nrc.gov
Andrea L. Silvia, Esq.

Email: alcl@nrc.gov
Daniel Lenehan, Esq.

Email: dwl2@nrc.gov

Margaret J. Bupp

Email: mjb5@nrc.gov
OGCMailCenter

Email: OGCMailCenter@nrc.gov

Hunton & Williams LLP
Counsel for the U.S. Department of Energy
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, VA 23219

W. Jeffery Edwards, Esq.
Email: jedwards@hunton.com
Kelly L. Faglioni, Esq.

Email: kfaglioni@hunton.com
Melissa Grier

Email: mgrier@hunton.com
Donald P. Irwin, Esq.

Email: dirwin@hunton.com
Stephanie Meharg

Email: smeharg@hunton.com

Edward P. Noonan, Esq.

Email: enoonan@hunton.com
Audrey B. Rusteau

Email: arusteau@hunton.com
Michael R. Shebelskie, Esq.
Email: mshebelskie@hunton.com
Pat Slayton

Email: pslayton@hunton.com
Belinda A. Wright

Email: bwright@hunton.com

U.S. Department Of Energy

Office of General Counsel

1551 Hillshire Drive

Las Vegas, NV 89134-6321
George W. Hellstrom

Email: george.hellstrom@ymp.gov

U.S. Department of Energy

Office of General Counsel

1000 Independence Avenue, S.W.
Washington, DC 20585

Martha S. Crosland, Esq.

Email: martha.crosland@hq.doe.gov
Angela M. Kordyak, Esq.

Email: angela.kordyak@hq.doe.gov
Mary B. Neumayr, Esq.*

Email: mary.neumayr@hg.doe.gov

Carter Ledyard & Milburn, LLP
Counsel for Lincoln County

1401 Eye Street, N.W., Suite 300
Washington, DC 20005

Barry S. Neuman, Esq.

Email: neuman@clm.com

U.S. Department of Energy

1000 Independence Avenue, S.W.
Washington, DC 20585

Eric Knox, Associate Director, Systems
Operations and External Relations, OCRWM*
Email: eric.knox@hg.doe.gov

Dong Kim, LSN Project Manager, OCRWM*

Email: dong.kim@rw.doe.gov




Churchill, Esmeralda, Eureka, Mineral
and Lander Counties

1705 Wildcat Lane

Ogden, UT 84403

Loreen Pitchford, LSN Coordinator
for Lander County

Email: Ipitchford@comcast.net

U.S. Department of Energy

Office of Civilian Radioactive Waste Mgmt
Office of Repository Development

1551 Hillshire Drive

Las Vegas, NV 89134-6321

Timothy C. Gunter

Email: timothy gunter@ymp.gov

City of Las Vegas

400 Stewart Ave.

Las Vegas, NV 89101

Margaret Plaster, Management Analyst
Email: mplaster@l.asVegasNevada.gov

Clark County (NV) Nuclear Waste Division
500 S. Grand Central Parkway

Las Vegas, NV 89155

Irene Navis*

Email: iln@co.clark.nv.us

Engelbrecht von Tiesenhausen

Email: evt@co.clark.nv.us

Nuclear Waste Project Office

1761 East College Parkway, Suite 118
Carson City, NV 89706

Robert Loux

Email: bloux@nuc.state.nv.us

Steve Frishman, Tech. Policy Coordinator
Email: steve.frishman@gmail.com

Eureka County and Lander County, Nevada
Harmon, Curran, Speilberg & Eisenberg,
LLP

1726 M. Street N.W., Suite 600
Washington, DC 20036

Diane Curran, Esq.

Email: dcurran@harmoncurran.com

Nevada Nuclear Waste Task Force
P.O. Box 26177

Las Vegas, NV 89126

Judy Treichel, Executive Director
Email: judynwtf@aol.com

Talisman International, LLC

1000 Potomac St., N.W., Suite 300
Washington, D.C. 20007

Patricia Larimore

Email: plarimore@talisman-intl.com

Nuclear Energy Institute
1776 1 Street, NW, Suite 400
Washington, DC 20006-3708
Michael A. Bauser, Esq.
Associate General Counsel

Email: mab@nei.org
Anne W. Cottingham, Esq.

Email: awc(@nei.org
Ellen C. Ginsberg, Esq.

Email: ecg@nei.org
Rod McCullum*

Email: rxm@nei.org
Steven P. Kraft*

Email: spk@nei.org

White Pine County

City of Caliente

Lincoln County

P.O. Box 126

Caliente, NV 89008

Jason Pitts

Email: jayson@idtservices.com

Nuclear Information and Resource Service
6930 Carroll Avenue, Suite 340

Takoma Park, MD 20912

Michael Mariotte, Executive Director*
Email: nirsnet@nirs.org

Radioactive Waste Watchdog
Beyond Nuclear

6930 Carroll Avenue, Suite 400
Takoma Park, MD 20912

Kevin Kamps*

Email: kevin@beyondnuclear.org




Yucca Mountain Project, Licensing Group,
DOE/BSC

Regulatory Programs

1180 North Town Center Drive

Las Vegal, NV 89144

Jeffrey Kriner

Email: jeffrey_kriner@ymp.gov

Abigail Johnson*

612 West Telegraph Street
Carson City, NV 89703
Email: abbyj@gbis.com

National Congress of American Indians
1301 Connecticut Ave. NW - Second floor
Washington, DC 20036

Robert I. Holden, Director*

Nuclear Waste Program

Email: robert_holden@ncai.org

Ross, Dixon & Bell

2001 K Street N.W.
Washington D.C. 20006-1040
William H. Briggs*

Email: wbriggs@rdblaw.com
Merril Hirsh, Esq.

Email: mhirsh@rdblaw.com

Churchill County (NV)

155 North Taylor Street, Suite 182
Fallon, NV 89406

Alan Kalt*

Email: comptroller@churchillcounty.org

Inyo County Water Department
Yucca Mtn Nuclear Waste
Repository Assessment Office
163 May St.

Bishop, CA 93514

Matt Gaffney, Project Associate™
Email: mgaffney@inyoyucca.org

Environmental Protection Agency
Ray Clark*
Email: clark.ray@epa.gov

Nuclear Waste Technical Review Board
Joyce Dory*
Email: dory@nwtrb.gov

Intertech Services Corporation
(for Lincoln County)

P.O. Box 2008

Carson City, NV 89702-2008
Dr. Mike Baughman*

Email: bigboff@aol.com

Nye County (NV) Department of Natural
Resources & Federal Facilities

1210 E. Basin Road, Suite 6

Pahrump, NV 89048

David Swanson*

Email: dswanson@nyecounty.net

Lincoln County (NV) Nuclear Oversight Prgm

100 Depot Ave., Suite 15; P.O. Box 1068
Caliente, NV 89008-1068

Lea Rasura-Alfano, Coordinator*
Email: jcciac@co.lincoln.nv.us

Nye County (NV) Regulatory/Licensing Adv.

18160 Cottonwood Rd. #265

Sunriver, OR 97707

Malachy Murphy*

Email: mrmurphy@chamberscable.com

Mineral County (NV) Board of County
Commissioners

P.O. Box 1600

Hawthorne, NV 89415

Linda Mathias, Administrator*

Office of Nuclear Projects

Email: yuccainfo(@mineralcountynv.org

State of Nevada (NV)

100 N. Carson Street

Carson City, NV 89710

Marta Adams*

Email: maadams@ag.state.nv.us




White Pine County (NV) Nuclear
Waste Project Office

959 Campton Street

Ely, NV 89301

Mike Simon, Director*

(Heidi Williams, Adm. Assist.*)
Email: wpnucwstl@mwpower.net

Fredericks & Peebles, L.L.P.
1001 Second Street
Sacramento, CA 95814
916-441-2700

FAX 916-441-2067

Darcie L. Houck

Email: dhouck@ndnlaw.com
John M. Peebles*

Email: jpeebles@ndnlaw.com
Joe Kennedy, Chairman*
Email: chairman@timbisha.org
Barbara Durham*

Tribal Historic Preservation Officer

Email: dvdurbarbara@netscape.com

Counsel for the U.S. Department of Energy

Morgan, Lewis, Bockius LLP

1111 Pennsylvania Ave., NW
Washington, DC 20004

Lewis Csedrik, Esq.

E-mail: Icsedrik@morganlewis.com
Jay Gutierrez, Esq.

E-mail: jguiterrez@morganlewis.com
Thomas Poindexter, Esq.

E-mail: tpoindexter@morganlewis.com
Alex S. Polonsky, Esq.

E-mail: apolonsky@morganlewis.com
Thomas A. Schmutz, Esq.

E-mail: tschmutz@morganlewis.com
Donald Silverman, Esq.

E-mail: dsilverman@morganlewis.com
Paul J. Zaffuts, Esq.

E-mail: pzaffuts@morganlewis.com

(signed electronically)
Laurie Borski
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