IN THE UNITED STATES COURT OF AP_P_EA-LS
FOR THE TENTH CIRCUIT

EASTERN NAVAJO DINE AGAINST.
- URANIUM MINING, SOUTHWEST
RESEARCH CENTER, MARILYN
MORRIS, GRACE SAM,

Petitioners,

!

VS, No. 07-9505

11.S. NUCLEAR REGULATORY
COMMISSION and the UNITED
STATE OF AMERICA,

Respondents,

HYRDO RESOURCES, INC..
Intervenor.
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REPLY OF THE NAVAJO NATION TO FEDERAL RESPONDENTS®
OPPOSITION TO MOTION FOR LEAVE TO FILE AS AMICUS CURIAE
BY THE NAVAJO NATION

For its Reply to the Federal Respondents’ Opposition to Motion for Leave to
File as Amicus Curiae the Navajo Nation states as follows:

First, it 1s not the intention of the Navajo Nation to either raise new issues or
frame existing issues in the pending case.

Second. even 1f there are new issues raised by Navajo it would be.

permissible given that ENDAUM wil]l adopt the matters set forth in the Navajo

Nation’s brief.



.CDOS_ 7371. 92 Daily Journal DAR 11971. Young Americans for Freedom v
Gorion, 91 Wash 2d 204, 588 P2d 195 (Wash. ]978).

Simply put. all the Navajo Nation is aneﬁaptjng to do 1n 1ts Amicus Brief, is
16 call this Court’s atiention to facts or law that may otherwise escape its
consideration. The Navajo Nation is not aﬁempting 10 raise new issues or frame
existing issues, but rather to provide historical context by referencing previous
“court decisions concerﬁing tﬁe v-efy land c)f ]an-d in the inmneéia&: ﬁcinity éf the
land directly involved in 1his~matter. See Section 1 of Amicus Brief, pp. 7-8. This
seems to strike at the heart of the purpose of an Amicus Brief. See Neonatology
Associates, P.A. v. C1R. 293 F. 3d 128 (C.A. 3, 2002).

Section 3 raises no new issue, but simply calls this Courts attention to the
undisputed fact that this case, at least‘ with reference to Section 17, deals with
Navajo Indian Country and, as a matter of law, the Nuclear Regulatory
Commission has a fiduciary responsibility to the Navajo Nation.

Thus, this Court shou]d.gram the Navajo Nation’s Motion for Leave to file

an Amicus Brief.

1.  EVEN 1F NAVAJO’S BRIEF ARGUABLY RAISES ISSUES NOT
RAISED BY ENDAUM, THEY SHOULD STILL BE CONSIDERED
SINCL ENDAUM WILL ADOPT THOSE MATTERS BY
REFERENCE -

Prior 10 filing this Replv counsel for the Navajo Nation conferred with



counsel for ENDAUM who indicated that ENDAUM would adq_pt by reférence the
matters set forth in the Navajo Nation Amicus Brief. This could hardly come as a
shock or surprise to the government respondents. Al page 5 of the Navajo Amicus
| Brief the Nation “supports and concurs” with the position taken by ENDAUM. |
This would seem 1o take care of the objection raised by the govemment
respondents.” See Wyoming Farm Bureau Federation et al. v.. Babbitt et al. 199

F.3d 1224, at 1230 fn 2.

CONCLUSION
For all of the above reasons the Navajo Nation respectfully requests that this

Court grant the Nation leave to file its Amicus Brief.

Respectfully submitted.

NAVAJO NATI'ON DEPARTMENT OF JUSTICE
Louis Denetsosie, Attorney General

David A. Taylor, Senior/Anomey
Natural Resources Unit

P.O. Box 2010

Window Rock, AZ 8651%
928-871-6932

028-871-6200 fax
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DNA-People's Legal Services, Inc.
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Anthony . J. Thompson, Esqg.
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Anthony J. Thompson, P.C.
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