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PROCEEDINGS

JUDGE FARRAR: Good morning. This Atomic
Safety and Licensing Board is convened here this morning
to hear oral argument in a case entitled Shaw AREVA MOX
Services, which involves a Deéartment of Energy contractor
and a project to recycle plutonium from nuclear warheads,
make into new fuel for nuclear powér reactors.

I say we're here. Here happens to be the
Federal Courthouse in August, Georgia. I'd like to start
by thanking the people in the judges' office, the
marshals' office, and the clerk's office, particularly Mr.
Buford Rowe, for making this lovely space available.

Forty years ago about this time I was leaving a
federal court clerkship in New Orleans in the beautiful
building at 400 Royal Street; it brings back a lot of
memories to be in a lovely setting like this.

I'm Mike Farrar, the chairman of this board.
With me is Nick Trikouros and Larry McDade. Judge McDade
and I are trained as lawyers; Judge Trikouros as a
technical person. All three of us have an equal vote in
the proceeding.

Could I have the representatives of the parties
introduce themselves. First, for the Applicant.

MR. SILVERMAN: Thank you, Your Honor. My name
is Don Silverman. I'm with the law firm of Morgan, Lewis,

NEAL R. GROSS & CO., INC.
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i é
and Bockius in Washington, DC, and we are counsel for the
Applicant.

MR. ZABIELSKI: My name is Vince Zabielski, and
I'm also with Morgan, Lewis, and Bockius.

"JUDGE FARRAR: Mr. Silverman, is your chief
client here? -- anyone you'd like to introduce from the
audience?

MR. SILVERMAN: We have a number of members
from the client that are here today..

JUDGE FARRAR: Okay. For the Petitioners.

MR. ZELLER: Yes, Your Honor. My name is Louis
Zeller, and I'm on the staff ég the Blue Ridge
Environmental Defense League.

MS. CARROLL: My name is Glenn Carroll. I'm
with Nuclear Watch South, formerly GANE, Georgians Against
Nuclear Energy.

JUDGE FARRAR: All right. Ms. Olson is not
going to be here?

MS. CARROLL: Not here.

JUDGE FARRAR: All right. And for the NRC
Staff.

MS. BUPP: My name is Margaret Bupp; I'm
counsel for the NRC Staff.

MR. MARTIN: My name is Jody Martin; I'm also
counsel for the NRC Staff, and with us today we also have

NEAL R. GROSS & CO., INC.
(202) 234-4433
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Dave Kapinsky. He's the project manager for MOX.

JUDGE FARRAR: Okay. And your colleague?

MS. JONES: Andrea Jones.

JUDGE FARRAR: All right. For those of you
who've never attended an oral argument before, we have put
out an order of the proceedings if you want to get a
handout that would help you follow things.

But the more important thing to remember is
this is not a time for the lawyers to make speeches.
They've all filed one or more sets of written briefs;
we've studied those; we've read them. We could decide the
case on the basis of the written briefs only, but we
decided to have oral arguments. It's more for our benefit
to probe the intricacies or possible inconsistencies in
their position, so you will find us very vigorous in our
guestioning. Don't think that's rude; they expect it.

And so it may be a rapid-fire event like that;
it's not their time to get up and make speeches.

For the representatives of the Petitioners, I'd
like -- you're laymen; I'd like to compliment you on the
quality of the written filings you made. In my 40 years
I've seen lawyers not do as good a job. So we compliment
you on that.

_ And if your oral presentations are as good --
you know, just listen to our questions; make sure you

NEAL R. GROSS & CO., INC.
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answer them, and you'll do just fine.

If there are any reporters here, Dave MclIntire

is in the back corner of the room; he's from our office of

public affairs in Washington. So 1if there are any people
from the news media who'd like to speak tc him, yoﬁ're
welcome to.

With that, let's begin. We have two areas of
inquiry. One is the legal standing of the Petitioners to
participate in this proceeding. We've allocated 40
minutes to those arguments.

The second is the admissibility of the various
contentions or issues that they have attempted to raise,
and we've got an hour and 50 minutes of those split
variably among five different contentions.

For the standing argument we're going to have
the Applicant and Staff go first.

Mr. Silverman, how were you all going to divide
that time?

MR. SILVERMAN: We'll be dividing our time on
all the issues equally, Your Honor.

JUDGE FARRAR: Equally.

MR. SILVERMAN: Between the Staff and the
Applicant, yes.

JUDGE FARRAR: All right. Who's going first?

MR. SILVERMAN: The Applicant will.

NEAL R. GROSS & CO., INC.
(202) 234-4433
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JUDGE FARRAR: Okay.

MR. SILVERMAN: Good morning, members of the
Board. I'm Donald Silverman, from Morgan Lewis, and I
represent the Applicant. I'm here to discuss the issue of
whether the petitioning organizations have demonstrated
standing in this proceeding.

Petitioners have two options for demonstrating

standing.

JUDGE FARRAR: Could I interrupt you. In your
initial set of papers -- and you didn't get to file a
surrebuttal -- there were kind of three guestions. The

first is do the individual petitioners have standing and
that's what, I take it, you were about to argue.

There were also questions that may or may not
have been cured about whether the individuals had
authorized the organization to represent them and then, in
turn, whether the organization had properly delegated
these people who are here today to speak for them.

Are those latter two cured?

MR. SILVERMAN: They are cured. We're here to
discuss Petitioners' standing --

JUDGE FARRAR: Okay. So we're just talking
about the standing --

MR. SILVERMAN: Yes.

JUDGE FARRAR: -- of the individual petitioners

NEAL R. GROSS & CO., INC.
(202) 234-4433
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who have let these organizations represent them.

MR. SILVERMAN: Yes. The traditional concept
of standing --

THE REPORTER: Excuse me, Your Honor. May I
move his mike from the table to the podium? I'm not
picking him up very well.

(Pause.)

MR. SILVERMAN: As I was saying, the
Petitioners in this case have two options available to
them to demonstrate standing. One 1is to satisfy the
traditional elements of standing: injury in fact,
causation, redressability, et cetera. They have not done
that. They have relied exclusively, in our view, on the
concept of presumptive standing based upon geographic
proximity, which is an appropriate standard in the NRC
case law.

With respect to the geographic préximity
standard and whether they have presumptive standing on
that basis, the Board's asked some questions, and I will
answer those in the course of my brief remarks on this
particular issue.

First, there is no 50-mile presumption --
proximity presumption of standing in a non-reactor
proceeding; we think that's crystal clear in the case law.
And so to the extent that the Petitioners have alleged

NEAL R. GROSS & CO., INC.
(202) 234-4433




13

14

15

16

17

i8

15

20

21

22

23

24

25

11

that they live within 50 miles of the facility, that is
not an adeguate basis to demonstrate standing.

There is, however --

JUDGE FARRAR: This 50-mile reactor proximity
obviously has been applied only to reactors, but this is a
novel and unique proceeding. Why should we assﬁme that
the Commission would not want the 50 miles to be applied
to a facility of this.nature?

MR. SILVERMAN: Well, all the cases that I'm
aware have strictly applied it to reactors and,
furthermore, there are quite a number of other proceedings
that the NRC has passed judgment on, and fuel cycle
facilities, enrichment plants, fuel fabrication
facilities, where that presumption has not been applied:
waste processing facilities, test reactors at
universities.

This presumption simply has not been applied to
anything but power reactors where there's a very high
source term and a higher risk of outside exposures if
there'é an accident, and we think the case law is crystal
clear on that.

JUDGE McDADE: In this particular instance, the
affidavits indicate that the members live between 20 and
32 miles from the facility.

MR. SILVERMAN: Yes.

NEAL R. GROSS & CO., INC.
(202) 234-4433
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JUDGE McDADE: Assuming that we accept your
premise that there is no automatic presumption based on
geographic proximity, we use the rationale used in the
Georgia Tech case, which talks about deciding this on a
case-by-case basis.

Differentiating this case from Georgia Tech,
there there was very little fissionable material
available; it was basically a research facility; here

there's a considerable amount of fissionable material

available.

Why, on a case-by-case basis, would you argue
that there is not the possibility -- not a probability,
but a possibility -- of offsite consequences in the 20- to

32-mile range?

MR. SILVERMAN: Well, Your Honor, first of all,
the standard is is there an obvious potential for offsite
consequences associated with the facility, and the
critical issue, in our view, 1s that the legal standards
requires the Petitioners to demonstrate that that is the
case; that they have the burden to demonstrate that there
is an obvious potential for offsite consequences.

JUDGE McDADE: Isn't their representation that
there would be as many tons of plutonium available here
that would be processed sufficient to make that claim?

MR. SILVERMAN: I don't believe so, Your Honor.

NEAL R. GROSS & CO., INC.
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It's one thing to have some discussion of the facility
itself, and it's quite another to be able to draw some
connection and some linkage between -- and some
demonstration of how that could result in an offsite
consequence. |

When we look at the declarations of the
individual members of the petitioner organizations,
they're very, very vague. They're about as sparse,
frankly, as I have seen.

They say, This facility could jeopardize our
health and safety. We're concerned about the facility --
some of the declarations say, We're concerned about the
transportation of material.

But there's no allegation -- one, whether it is
true or not, there is no allegation that this facility
does create -- is a significant source of radiocactivity.
And, second and more importantly, there is no discussion
of how there could be cbvious potential for an offsite
consequence, so the key for us is that the Petitioners
bear that burden, and they have not met that burden.

JUDGE FARRAR: Except for this fact: Congress
established this kind of tribunal because of the
complexity of these cases, and they wanted to bring some
technical expertise to bear on it. Why, in the face of
their pleadings, are we not entitled to take the

NEAL R. GROSS & CO., INC.
(202) 234-4433
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equivalent of what would be judicial notice and draw upon
the documents you have filed -- your client has filed and
the Staff has filed and draw our own conclusions of the --
based upon the science and the process of what this
fécility is capable.of doing if there were some sort of -
incident?

Why is that something that they have to tell
us? When you know it, the Staff knows it, and we know it,
why is their pleading, considering that théy're lay
people -- why are their pleadings not sufficient to cause
us to look at the documents and say, Yes, they didn't
spell it out, but we know what they mean?

MR. SILVERMAN: Well, Your Honor, I guess I
question the assumption that you know it, we know it, and
others know it. The -- again, I think they have the
burden to come forward, and they haven't done that, but
aside from that, in direct response to your question,
certainly under normal operations this facility, according
to the information in the ER and the EIS, the dose
projections in this facility are in the range of 3.3
thousandths --

JUDGE FARRAR: Let's leave out normal
operations. In other words, as I understand standing,
it's because here's the facility; if something goes wrong,
people within a certain area could be in jeopardy. So

NEAL R. GROSS & CO., INC.
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that's what I'm talking about, not normal operations.

MR. SILVERMAN: Right. With respect to
accidents, the applicatioﬁ and the ISA demonstrate that
any high-consequence event would be very, very unlikely.

JUDGE FARRAR: Okay. But for standing, it's
not high likelihood or méjor consequences. As I
understand the judicial and the Commission's standing
precedents, any conseqguences aie sufficient for standing;
they may.not be sufficient to win a contention or to put a
condition on your facility, but any consequences get you
into Court. Once into Court, you may not win, but I
thought that all we're talking about is -- are.these
people sufficiently enough affected even in a minor way to
give them standing. Isn't that what this case comes down
to?

MR. SILVERMAN: Yes. It is, Your Honor. And
the case law does indicate that it does not have to be a
very significant dose to warrant standing. The
Applicant's position fundamentally on standing in this
case, however, is that the Petitioners do have the burden
to allege those facts.

And these are experienced Petitioners; they've
been involved in both this proceeding and other
proceedings, including the Georgia Tech proceeding. And I
believe they know that law, and we don't believe they've

NEAL R. GROSS & CO., INC.
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met that burden.

JUDGE FARRAR: Okay. One thing they pointed to
was a staff document that calculated doses out to 50
miles.

MR. SILVERMAN: Yes.

JUDGE FARRAR: Even if license staff was
deliberating wasting taxpayer money, I would assume that
them looking at 50 miles meant that they thought there was
at least, you know, some possibility that people within 50
miles might be affected. So why isn't the Petitioners'
pointing to the staff document sufficient?

MR. SILVERMAN: The -- I know the Staff is
going to be directly to that question. And I would be
happy on rebuttal to respond to any further questions, but
I would defer that to them, because there is an
explanation for that decision.

JUDGE FARRAR: Okay. All right.

MR. SILVERMAN: So to just sum up, in addition
to citing to that particular portion of the EIS, when the
Applicant indicated that we did not believe they had
standing in our answer, the response that came back, again
from Petitioners that do have some experience, cited that
particular provision of the EIS. They cited alleged
tritium releases from the PDCF facility, which is not the
facility that's being licensed here.

NEAL R. GROSS & CO., INC.
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They cited the sténdard review plan that says
an Applicant is to prevent criticality. That does not --

JUDGE FARRAR: Let me get back to that other
facility, which is not subject to NRC licensing. But
isn't it a necessary part of the project? And, therefore,
why would it be wrong to consider the impact -- granted,
the NRC is only being asked to license the one facility,
but if here's a necessary adjunct, why isn't it sufficient
for standing to say that, That necessary adjunct might
affect us?

MR. SILVERMAN: Yes. I believe it is not
appropriate at all to do that in the context of standing.

It is one thing to challenge an environmental
report or an environmental impact statement by arguing
that the cumulative impacts of connected actions, such as
the PDCF facility, weren't adequately considered. That's
appropriate. That's part of the NEPA judgment. But the
legal standard here is, Does this facility that's being
licensed create an obvious potential for offsite
consequences, and have the Petitioners demonstrated that.

JUDGE FARRAR: Okay. Thank you, Mr. Silverman.

MR. SILVERMAN: Thank you.

JUDGE FARRAR: Ms. Bupp?

MS. BUPP: Thank you, Your Honors. My name is
Margaret Bupp; I represent the NRC Staff.

NEAL R. GROSS & CO., INC.
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With regard to the standing question that 1is
specifically asked in your scheduling order, in the first
place, the Staff also agrees that there's no 50-mile
presumption for standing here in the present case and, in
fact, there is no presumption for any distance; rather,
what we must determine is whether there is a proximity at
which there's an obvious potential for offsite
consequences.

JUDGE FARRAR: Okay. But there has never been
a case like this. And so while it was perhaps easy for
the Commission to say, We have a lot of reactor cases;
let's simplify this and make it 50 miles per reactor, why
is this not a case where we can say, Let's make it X miles
for a facility? You know, in other words, if 50 miles is
right for a reactor, why isn't it permissible to say X
miles, whatever X is, is proper for a facility of this
nature?

It's not that the Commission said you can't
apply 50 to this facility. They only had reactors in
front of them at the time.

MS. BUPP: Well, Your Honor, you're correct
that there has never been a case like this before,
although there was an earlier proceeding on the
construction authorization phase of this project. But
there have been, as counsel for the Applicant pointed out,

NEAL R. GROSS & CO., INC.
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many, many other materials licensing cases where the Board
very -- where the Commission very strictly upheld the idea
that in materials licensing cases and in research and test
reactor cases, you must have a proximity-plus standing,
rather than simple proximity standing.

And as the Commission has not thus far stated
that there is any proximity presumption for this type of
facility, it seems more in keeping with prior Commission
case law to apply the proximity-plus standard.

JUDGE TRIKOUROS: So as I understand it, we're
to look at this on a case-by-case basis?

MS. BUPP: Uh-huh.

JUDGE TRIKOUROS: The -- if I look at the
probability of an offsite dose associated with, say, the
new, advanced reactors that we're soon to be licensing,
it's exceedingly low, and, yet, the 50-mile proximity
assumption applies to those. There have been
criticalities at fuel cycle facilities around the world.
At least -- I know there has been at least one in Japan,
and there've been others.

So the probability, one might argue, is not
even as low as the new reactors for an impact within the
50-mile zone; certainly within a 20- or a 30-mile zone.
How would you respond to that?

MS. BUPP: Well, the Staff's position is not

NEAL R. GROSS & CO., INC.
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that there is no distance at which there would be an
obvious potential for offsite consequences. Thé Staff's
position is simply that the Petitioners have not shown
that there is any distance at which there would be offsite
consequences. They do have a burden -- although it is a
low burden, they have some burden to show that there is an
obvious potential for offsite consequences at the distance
they espouse, whether it's one mile or ten miles or, in
this case, 20 to 30 miles. And they have not made that
showing.

JUDGE FARRAR: And is the showing -- if I
remember their papers correctly, the showing they
attempted to make was why the Staff thinks there's an
impact of 50 miles, because they did documents that --
they did studies that looked up to 50 miles. Why isn't
that called an admission against interest, or whatever you
want to -- you know, why doesn't that carry the day?

MS. BUPP: The Staff did do its calculations
out to 50 miles. However, this was not entirely an NRC
Staff decision to do the analysis out to 50 miles. The
Department of Energy -- as a policy for all of their
nuclear facilities, they do all of their EISs out to 50
miles no matter what the facility. They don't make a
judgment on the facility.

Because this is a facility that is being

NEAL R. GROSS & CO., INC.
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operated by a contractor for DOE and because there were
connected actions that are DOE-run facilities where the
EISs were completed by DOE for doses out to 50 miles, for
consistency's sake, the Staff did the analysis in our EIS
out to 50 miles to make sure that it encompassed the DOE's
analysis.

JUDGE FARRAR: Well, then I would --

MS. BUPP: But it was not a judgment on this
facility at all.

JUDGE FARRAR: Then I would raise my question
why -- using the colloquial, Admission against the Staff's
interest. Why isn't that an admission against DOE's
interest, DOE being the real party in interest in this
case? It's their project.

MS. BUPP: You might need to ask DOE. I do not
represent DOE. But it is my understanding and the Staff's
understanding that DOE applies a 50-mile radius regardless
of the facility. It could be a waste storage facility, it
could be a fuel facility, it could be really any type of
DOE nuclear facility; they do their EIS out to 50 miles.

JUDGE FARRAR: Right. But then you -- when the
Staff did it, you used the same 50 miles. Your FEIS
didn't say, DOE did 50, but we're discarding the outer 25
of that because, as far as we're concerned, we needn't
look more than 25 miles; so DOE may have done this work

NEAL R. GROSS & CO., INC.
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for consistency, but we're focusing on licensing this, and
we only need to look out to 25. You all didn't say that.

MS. BUPP: I mean I suppose we could have. But
we were also trying to look at the cumulative impacts that
included many DOE facilities. And although we did our own
analyses in the EIS, Qe also looked at the DOE anaiyses,
and those were not broken down into 20-mile radiuses or
30-mile radiuses; they were out to 50 miles.

JUDGE FARRAR: Okay. So if I'm a prospective
Petitioner and I want to get into this case, why don't I
read these documents and say, I don't have to make a
showing here, because the two Government Agencies have
made the showing, and I'm willing to rely on the way they
did their work? And so why would the Petitioners be
expected to do any more than they did?

MS. BUPP: Well, all that they did simply is
read the documents and say, It's out to 50 miles;
therefore, there is an obvious potential for offsite
consequences. They didn't look at what was actually
included in the EIS and explain how what was included in
the EIS shows that there's a potential for offsite
conseguences.

JUDGE FARRAR: Maybe I'm not making myself
clear. Why wouldn't they just point to that and say, If
this is what the Government thinks, we're going along with

NEAL R. GROSS & CO., INC.
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it? In other words, why did they -- your brief says, you
know, they haven't drawn the connection. The connection
jumped off the page to me. Why is -- why was it not
sufficient just to say, Here's what the Government does;
we'll go along with them?

MS. BUPP: Well, they need to show some
connection, that there is actually going to be a potential

for offsite doses. That just saying that they did an

analysis out to 50 miles -- if we had found that there was

going to be zero dose out to 50 miles or a negative does
out to 50 miles, that wouldn't be enough. They still
haven't shown that there is an obvious potential for
offsite consequences. Just by saying that we analyzed it
out to 50 miles doesn't actually mean anything.

JUDGE McDADE: Okay. You could analyze it out
to 50 miles and find out that there's no dose beyond 50
feet. Correct?

MS. BUPP: Yes, exactly. We could analyze it
out to a hundred miles. Sometimes we do EISs not because
we think that there might actually be a dose out to a
certain radius, but because the facilities are located in
such remote areas that you have to go out a great distance
to even reach a human being who might receive a dose. And
then we'll find that out of that distance where human
beings reside, there is no dose.
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And so in those cases, it's not a function of
the facility; it's a function of the location of the
facility.

JUDGE FARRAR: Okay. But this is --

MS. BUPP: So there are many reasons why we
might pick --

JUDGE McDADE: But here there are individuals
within several miles of the facility.

MS. BUPP: Yes.

JUDGE McDADE: As I understand the position of
the Petitioners here -- and they can correct me if I'm
wrong -- it's basically a res ipsa kind of argument. They
say that they are within 20 miles of the facility, the
facility will have up to 78 tons of plutonium; ergo, there
is a potential for offsite consequences.

That's their argument. It's basically, It's
there; we're here; there's a potential. Your argument is
that they have to explain how one leadé to the other; they
have a basic obligation to at least make out a plausible
argument, a theory, of how those offsite consequences
would occur. Is that correct?

MS. BUPP: Yes. There's an intermediate step.
The material's there; X event could happen, and,
therefore, we could receive a dose.

JUDGE McDADE: Okay. And going back to the

NEAL R. GROSS & CO., INC.
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questions that Judge Farrar asked of Mr. Silverman, 1is
looking at ail of the documentation -- the license
application, the environmental impact statement, all of
the documentation -- that is in front of us right now, do
we have an ability as a panel to look at that information
and make our own conclusions as to whether .or not --
again, not a probability, but whether or not there is a
potential within the period of, say, 20 miles for offsite
consequences?

MS. BUPP: ©No. Although the burden is quite
low for interveners to establish standing, they do have
the burden to make a standing showing. It is not the
Board's burden to establish standing for interveners.

JUDGE McDADE: Well, put aside the Board's
burden. Does the Board have the authority to make that
jump?

MS. BUPP: I don't believe so, no. The
Commission has been quite clear that it is the
Petitioners' burden.

JUDGE McDADE: And how do you answer the fact
of just the res ipsa type of argument, 78 tons; 20 miles'
potential exists?

MS. BUPP: I believe that there needs to be an
intermediate step, that there needs to be some explanation
as to how that 78 tons will have an effect at 20 miles.

NEAL R. GROSS & CO., INC.
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JUDGE McDADE: And that's an affirmative
obligation on the Petitioner in order to gain standing and
to litigate in this proceeding?

MS. BUPP: That is correct, Your Honor.

JUDGE McDADE: That's your position?

MS. BUPP: Yes, it is.

JUDGE McDADE: Okay.

JUDGE TRIKOUROS: Even though we're entitled to
use -- to read laymen's pleadings a little more liberally
than we would read lawyers'?

MS. BUPP: Yes. And, you know, it is also
well-established that you construe standing arguments in
favor of the Petitioner, but there must be an argument
there to construe.

JUDGE FARRAR: Would you consider this an

unusual site? The -- we've got releases from SRS. We've

~got releases from Vogtle 1 and 2. We've got new releases

occurring from the MOX facility. We'wve got early site
permit applications in our hands right now for Vogtle 3
and 4. So this site is a -- I would call it an atypical
site with respect to offsite doses even for normal
operations of all these facilities, but would you agree
with that? Is it?

MS. BUPP: It was a challenge to create the EIS
to include all of the cumulative doses. And that was a

NEAL R. GROSS & CO., INC.
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concern. And so this is in some respects unusual, but
there are other facilities where there -- other DOE
facilities where there would also be similar materials.

JUDGE FARRAR: When you explained why you did
the 50-mile calculation -- correct me if I'm wrong, but I
believe when you finished that calculation, you did not
put down, Although, because DOE for consistency looks to
50 miles, we looked at 50 miles, and our conclusion is we
really didn't have to look past 15 miles, because
nothing's possibly happening after 15 miles. You didn't
say that in the FEIS, or, X miles. You didn't say that in
the --

MS. BUPP: No. We didn't make a determination
as to where the offsite consequences would end. In fact,
our finding in the FEIS was that all impacts would be
small. And that was the finding that we made based on --

JUDGE FARRAR: But it didn't say, It didn't do
concentric rings, and said, They're infinitesimal between
40 and 50 or 30 and 40.

MS. BUPP: Honestly, I don't believe so, but I
would have to lock at the EIS again to be certain.

JUDGE FARRAR: Okay. Then why should we hold
the interveners to a higher standard for creating their
documents than you're asking us to hold the Staff for
creating its documents?

NEAL R. GROSS & CO., INC.
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MS. BUPP: I don't believe that we're holding
them to a higher standard. 1It's actually a very low
standard they have to meet to argue that there is some
impact. I mean, our documents do include doses, both at
the site.barrier and then out to the public.

You know, we do have -- we do includé a lot of
information in our document. And we're not asking them to
include as much information as the Staff would include in
an EIS; we're asking them to make a very simple,-logical
connection between their proximity to the facility and the
potential dose. It's not a high burden. Unfortunately,
they haven't met the burden.

JUDGE McDADE: They have some obligation to
explain how --

MS. BUPP: Yes.

JUDGE McDADE: -- that offsite impact could
occur?

MS. BUPP: Yes.

JUDGE McDADE: Okay. At this point, we've used
25 minutes of the 15 minutes allocated.

MS. BUPP: Okay.

JUDGE McDADE: Do you have anything further on
this particular point on standing?

MS. BUPP: No, unless the Board has further
questions.

NEAL R. GROSS & CO., INC.
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JUDGE McDADE: Okay.

JUDGE FARRAR: Thank you.

Let's go out of order momentarily.

Mr. Silverman, rather_than you hold this for
rebuttal -- and the Petitioners won't have a chance -- do
you want to speak for 30 seconds to the DOE 50-mile policy
so that they'll have a chance to respond to that when it's
their -- as their turn comes up?

MR. SILVERMAN: Yes, Your Honor, I -- the 30
seconds or less on that particular issue.

As I understand what the Staff has done, they
selected the 50 miles as an input to their analysis, as an
input to determining where doses may -- what doses may be
and where they may be. It is not an output. And it's my
understanding based upon their approach here that they
selected that location and the selection of that location
has really nothing to do with what the actual doses are
that are associated with this facility.

JUDGE FARRAR: But as an output, they didn't
tell us the actual doses in concentric rings.

MR. SILVERMAN: I believe that information in
some form is in the EIS. But the selection of -- the
decision to select 50 miles is an input, and not an
output, and doesn't say anything in and of itself about
the offsite exposures.
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Who's going to
MR. ZELLER: 1

JUDGE FARRAR:

And you heard the concession about the

30

All right. Thank you.
argue for the Petitioners?
am,.Your Honor.

Okay. Go ahead, Mr. Zeiier.

-- you being

authorized representatives and the Petitioners authorizing

the organization. So all
individual standing.

'MR. ZELLER:

you need to do is speak to the

Yes, sir. I understand.
JUDGE FARRAR: Go ahead.
MR. ZELLER: All right. Thank you very much.

My name is Lou Zeller,

Environmental Defense League,

and I'm with the Blue Ridge

and I'm speaking on behalf

of my organization and Nuclear Watch South and the Nuclear

Information and Resource Service on the issues of

standing.

To begin with,

the maximum legal exposure is 10

millirems per year for airborne emissions through any

environmental pathway,
translates into a risk of

10,000 people,

according to 40 C.F.R.

according to BEIR V estimates.

6192. This
5.6 excess fatal cancers per

The

Petitioners submit that this alone should provide the

legal basis for standing in this matter in terms of

offsite conseguences.

Further,

our presumption of

proximity rests upon the population dose calculated --

NEAL R. GROSS & CO.,
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JUDGE McDADE: Wﬁat is the evidence we have 1in
front of us of millirem exposure at the 20-mile range from
the facility?

MR. ZELLER: Pardon?

JUDGE McDADE: What is the evidence wé have in
front of us of millirem exposure at the 20-mile range frbm
the facility?

MR. ZELLER: You --

JUDGE McDADE: Do we have any?

MR. ZELLER: You have no -- you have risk
assessments and computer projections of dose estimates.
For example, the population dose, 50 miles, according to
DCS is at -- documents filed were .12 person rems per year
from transportation. Other doses are calculated again out
to 50 miles, I believe, at .12 person rems per year
population dose from -- thét's from normal plutonium fuel
factory operations. And --

JUDGE McDADE: Okay. It is the position of the
Applicant that in order for you to demonstrate standing
you have to make an argument, present to us specific
information, indicating offsite consequences. And what
I'm asking you to do i1s just succinctly state the evidence
that's currently before us in your mind that indicates
that there will be offsite consequences of the proposed
action at the distance of 20 miles, which is the nearest
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of any of your members.

MR. ZELLER: Well, I think -- I listened very
carefully to the Applicants and to the Staff counsel's
earlier arguments, of course. And I understand that for
consistency's sake, 50 miles is used for reactors.
However, this is -- as you have pointed out, this is an
atypical situation and a single facility.

It might be fair to compare it to another
facility operated by AREVA or -- COGEMA at La Hougue,
where, at a 35-kilometer radius from La Hougue in

Normandy, France, that -- in The British Medical Journal,

a study found that leukemia was increased by relative risk
of 2.87 and 4.49 when categories were aggregated, and
levels of more-than-once-a-month consumption of local fish
and shellfish showed an increased relative risk of 2.66.

This is a study presented -- case control study
of leukemia among young people near La Hougue Nuclear
Reprocessing Plant. And it talks about the environmental
hypothesis revisited. So the --

JUDGE FARRAR: Was that a case control study,
or just one of those that says, Here's at least a
coincidence we need to study more and see what the
causation may or may not be?

MR. ZELLER: This is, Your Honor, a case

control study published in The British Medical Journal.
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This was in 1997, 11 January. In terms of the --

JUDGE FARRAR: And what are the similarities or
dissimilarities between the facility at the Savannah River
site and La Hougue?

MR. ZELLER: Well, the La Hougue facility is
operated by the same contractor for the Savannah River
site. It is -- has often times been pointed to as an
example of the technology and thg safety and the efficacy
and the efficiency and the utility and the history of this
type of process. 1In fact, it's also called a MOX
facility. It's the nearest plant that I could find .
anywhere.

JUDGE FARRAR: Was this study referenced in
your petition or your reply?

MR. ZELLER: We did not make specific reference
to it.

JUDGE FARRAR: Okay. Go ahead.

MR. ZELLER: I would add that I understand that
proximity standing differs from traditional standing, but
I would say in response to that first that the plutonium
fuel plant is plainly a significant source of
radioactivity. The environmental report itself points to
a design capacity of 35 metric tons of plutonium and 660
metric tons of uranium. Projected impacts are based on
preliminary design and assumed to be bounding. Impacts of
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proposed action are expected to occur for a ten-year
period, adding up to these totals.

So this is radiocactive material with a
potential radiation release second -- either under
accident scenarios or under normal operations, as T
outlined before.

JUDGE FARRAR: How many warheads does it take
to leave us w;th that amount of plutonium, or is that
perhaps an irrelevant question?

MR. ZELLER: How many warheads? That's very
good. I believe it's somewhere on the order of ten
kilograms -- but don't hold me to that -- per warhead.

Furthermore, the plutonium fuel factory
environmental report specifies three receptors, or
categories of humans, who may be exposed to radiation from
the plant. These are: SRS site workers, of course, a
person at the fence line, the so-called maximally exposed
individual, and; the public, and; as has been pointed out
before and you've read, I'm sure, the third receptor, the
offsite population, is all members of the public within a
50-mile radius, or 80 kilometers.

In the Appendix D of the plutonium fuel factory
environmental report, it talks about the risk from
ionizing radiation. Potential offsite doses to the public
were determined for the NEI and the general population
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residing within an assessment area, defined by 50-
miles/80-kilometers radius around the facility. The
entire population within the assessment area was assumed
to consist of adults.

I raise this because this would indicate to me
that the impacts form this radiation dose have been
underestimated. And this is among the concerns of people
that we are in communication with on a regular basis in
the Augusta and Aiken area, and that is that radiation
dose estimates underestimate the impacts on people,
particularly gestating females, unborn childreﬁ and the
elderly, and very young children.

The use of the population or the person rem
itself -- the environmental report expresses population
dose in person rems. People dose is a collective
measurement which is based on population, of course,
within a given area.

According to Sanden [phonetic] Corporation,
it's an average individual dose multiplied by the number
of people exposed. Comparisons with background radiation
and regulatory standards notwithstanding, the population
dose is an additicnal radiation exposure above and beyond
that level to which people would be otherwise exposed.
Impacts of this additional exposure are measurable and
real.
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Calculation of the offsite dose requires a

detailed assessment of the projected population based on

"census data population projections through the proposed

operating period. The annual dose to a person living
within 50 miles was calculated by the annual offsite
population dose divided by the total population projected
to live within a 50-mile radius in the year 2030.

The negative health impacts on residents living
near the plutonium fuel or MOX plant iﬁ La Hougue are
instructive. fhe plant's operated by COGEMA, since 1976.
It has had numerous radioactive releases to the air, water
and to agricultural produce. Streams are purported to be
contaminated near La Hougue. One stream from which cattle
drank reported 3,800 Picocuries per liter in water.

A fire caused breakdown in the cooling system
at the waste dump/reprocessing plant and caused massive
contamination. A pipeline which carries radioactive water
from the nuclear treatment plant was breached scores of
times. A British scientist discovered radionuclides
concentrated 100 to 10,000 times in seaweed outside of the
plant eight kilometers from La Hougue.

A 1997 study that I mentioned before discovered
significant increases in leukemia incidence in young
people within 22 miles of the La Hougue plant. That's the
case control study I had mentioned earlier.
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JUDGE McDADE: Okay. But at this point in the
proceeding, we're talking about standing. In order for
standing for your membership, you have to demonstrate that
there is. some potential for offsite consequence. You
don't have to demonstrate that that consequence 1is
particularly high. For example, in the earlier proceeding
here on transportation, it was a very low dose that
members would be exposed to in order to establish
standing.

So we're not at this point yet talking about
the consequences of that dose; we're just talking about
what is before us right now that demonstrates that your
members within 20 miles to 32 miles of the facility will
have an increased dose, increased exposure, to
radionuclides. Can you focus on that for a moment and,
again, what's before us in the record, just to explain
that?

MR. ZELLER: Okay. All right.

(Pause.)

MR. ZELLER: Thank you, Glenn.

In our June 27 reply of the petitioning
organizations to the answers filed June 11 and 13 by NRC
Staff and the license Applicant to our petition of May 14,
on page 2, we say that, Individuals who work and live
outside the SRS within 50 miles of the proposed
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facilities.

Second, NRC finds that tritium released
accident at the proposed pit disassembly conversion
facility would administer a sizable dose to members of the
public out to 50 miles. It's clear that the proposed
plutonium fuel receive would affect Petitioners' members.

JUDGE FARRAR: But Mr. Silverman would say
we're not entitled to look at that, because that's a
éollateral facility that is not subject to our licensing
authority.

MR. ZELLER: Well, it is a part of the process
here, and it is a facility which, I understand, would not
be constructed at all if -- unless there was a fuel
factory alongside of it. And the consequences there are
spelled out. I'm sorry. Do you have just --

JUDGE FARRAR: Suppose -- isn't it possible --
was there even a suggestion that that facility could be
built elsewhere in the country in which it would be
built -- let's take your argument to its logical extreme.

If that facility could be elsewhere, then we
could have people who lived within two miles of wherever
elsewhere is come in to this facility saying, We don't
like this MOX facility at the Savannah River Site because
we live two miles from where this adjunct facility is
going to be in Texas, and so we want to come in here.
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Wouldn't that be too attenuated a connection?
And if that's attenuated, how is that -- if that's too
attenuated, how is that different from your people saying,
Well, the facility itself won't bother us, but this
collateral facility Would? Is that question kind of
clear?

MR. ZELLER: I think so.

JUDGE FARRAR: It's long and complex. But --

MR. ZELLER: Right. I know that's a
complicated question. And as my friend John Jacobs used
to say, If Zeide was a bubbe.

What we are talking about, of course, is these
facilities located -- and the reason I bring this up is
because here is an example of an offsite consequence with
a sizable dose to members of the public. It is to be
located here. It is one example of the emissions from the
facility having an impact. Some of the others which I
have already mentioned to you have to do with both the
predictions provided by the Applicant, that is: The .12
person rem figure, and the transport figures.

JUDGE FARRAR: From the operation of the --

MR. ZELLER: From the normal operations, .12.

JUDGE FARRAR: From the MOX facility itself?

MR. ZELLER: Correct. That is --

JUDGE FARRAR: Not these collateral buildings?

NEAL R. GROSS & CO., INC.
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MR. ZELLER: That's right. That is from the
plutohium fuel factory itéelf, and then the transport was
in addition to that, to and from the plutonium fuel plant.
So even those small doses arguably have measurable
consequences in a population.

And, as I began talking about, these
predictions are very difficult to rely upon because of
some of the assumptions that go into them.' Therefore,
that's why I began with the standard, the 10 millirem
standard, to doses of the public in terms of standing at
least, in that the only benchmark that we have that we can
hang our hats on legally is the 10 millirem standard,
which is written down in the Code of Federal Regulations.

If the .12 millirems person rems in population
dose turns out to be .14 or .16 or .66, it wouldn't matter
in terms of their ability to get a license, because it
would still be under the regulatory limit.

So whatever the prediction says, and if it
turns out that it'é not accurate or that it hasn't
accounted for something or there has been some error or
some assumption which BEIR V or BEIR VII or BEIR.XXVIII
down the road finds out is not adequate, we can rely upon
the one figure which is written in the Code of Federal
Regulations, which says that you can excess 5.6 excess
fatal cancers per 10,000 people.
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That is cause for concern in the public. That

~is a dose that is a measure of the impact upon the

-population here. That is the concern of the people that

have signed affidavits in support of our standing.

JUDGE FARRAR: Are you conceding that if the
doses were all less than the maximum legal, you would
not -- people would not have standing? Or could they say,
Well, it's within the legal limits, but every little bit
counts, and, you know, there's no -- we are affected? You
may not have a contention that you'll win on, but you're
affected for standing purposes by a dose that approaches
the maximum-legal limit? What's your position on that?

MS. SMITH: No, sir, I'm not saying that it
would be okay. But we have two different things here. We
have computer estimates and predictions based on a series
of assumptions, and we have the legal limit, which is
written down in black and white. Those are two separate
things.

JUDGE FARRAR: Do you have anything else?
Or --

MR. ZELLER: Just one moment.

(Pause.)

MR. ZELLER: I did look back into the history
again, to compare apples to apples, of the La Hougue
plant. It has had a series of accidents. And I didn't
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bring that document with me today; I'd be happy to provide
some of the operating history at that plant. And my
associate here is bringing me sémething.

(Pause.)

MR. ZELLER: This is from the énvironmental
impact statement on the construction and operation of the
proposed mixed oxide fuel fabrication facility at the
Savannah River Site. This ié the final report, NUREG-
1767, Volume 1, on page 4-48. Again, this talks about the
pit disassembly conversion facility and the estimates on
offsite of about 14 millirems.

JUDGE FARRAR: Okay. Thank you.

MR. ZELLER: Thank you.

JUDGE FARRAR: Our questioning took up far more
of the Applicant's and Staff's time than our questioning
of you did. So don't consider that you got unequal
treatment.

Mr. Silverman, Ms. Bupp, do you want to do a
very quick rebuttal, please?

MR. SILVERMAN: Just a few points, Your Honor.

The Board inquired of the Petitioners what
their basis was and what the evidence was for identifying
a proximity presumption and demonstrating standing and an
offsite obvious -- a potential for offsite dose in this
case, and I think it's v