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Matters in NRC Regulatory and Licensing Actions," 68 Fed. Reg. 62642, November 5,
2003.

Below please find comments on the Nuclear Regulatory Commission's (NRC's)
draft Policy Statement on the Treatment of Environmental Justice Matters in NRC
Regulatory and Licensing Actions (Policy Statement). I quote first from the November
2003 draft Policy Statement, then follow with my comment.

Statement of Policy

1. The Commission recognizes that the impacts, for NEPA purposes, of its regulatory or
licensing actions on certain populations may be differentfrom impacts on the general
population due to a community's distinct cultural characteristics or practices.
Disproportionately high and adverse impacts of a proposed action that fall heavily on a
particular community callfor close scrutiny--a hard look--under NEPA. While Executive
Order (E.O.) 12898, "Federal Actions to Address Environmental Justice in Minority
Populations and Low-Income Populations" characterizes these impacts as involving an
"environmentaljustice" matter, the NRC believes that an analysis of disproportionately
high and adverse impacts needs to be done to fulfill its NEPA obligations to accurately
identify and disclose all significant environmental impacts associated with a proposed
action. Consequently, while the NRC is committed to the general goals of E.O. 12898, it
will strive to meet those goals through its normal and traditional NEPA review process.
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COMMENT:

The general goals of E.O. 12898 cannot be met by the NRC within the NRC's
current National Environmental Protection Act (NEPA) review process and through the
implementation of the draft Policy Statement. In practice, the NRC's NEPA process does
not assure that Environmental Justice considerations will ever be considered at a site
where NRC licensed activities particularly impact low-income and minority
communities.

If the NRC intends to rely solely on the NEPA process to implement E.O. 12898,
then the NRC will have to alter its current NEPA review process and alter the draft Policy
Statement so that it does not create a circumstance where Environmental Justice
considerations are NEVER identified (let alone adequately weighed or mitigated).

Here we must turn to an examination of a specific, ongoing NRC licensing review
process and how the NRC has used to the NEPA review process to avoid, rather than
confront, Environmental Justice issues peculiar to a unique minority and low-income
community.

In southeastern Utah there is an operating uranium mill that is licensed by the
NRC (License No. SUA-1358, Docket No. 40-8681). This uranium mill is on land that is
adjacent to the White Mesa Ute tribal community, a minority and low-income
community. The uranium mill is also near a Navajo tribal community, also a minority
and low-income community. The nearest town, Blanding, might also be found to be low-
income community.

Never in the history of this facility has the NRC ever identified or considered the
impacts of the operation of the facility on these nearby minority and low-income
communities in the context of any NEPA review process. How has this been
accomplished?

The mill site was originally licensed in 1979, so the original Environmental
Report and NRC 1979 Environmental Statement' never addressed, or even mentioned the
impacts to the nearby minority and low-income communities. The ES contemplated the
environmental impacts of a uranium mill that would operate for 20 years. The ES
contemplated a uranium mill that would process natural uranium ore from the Colorado
Plateau.

The uranium mill on White Mesa has continued to operate beyond the 20
operational time frame. The mill no longer processes natural ore, but for a number of
years has been processing "feed materials other than natural ore" coming from various
parts of the country and even Canada. The processing of these feed materials, including
the possible alternatives to processing the materials at the mill, were never considered in
the original ES.

' Final Environmental Statement related to operation of White Mesa Uranium Project, Energy
Fuels Nuclear, Inc., NUREG-0556, May 1979.
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Needless to say, much of the information contained in the original ER is over 25
years old and completely out of date. There have been changes to the operation of the
mill, the material processed at the mill, alternatives to be considered, transportation, and
impacts to nearby minority and low-income communities. These changes and impacts
amount to "significant new circumstances' and require a supplement to the 1979 ES,
pursuant to 40 C.F.R. 1502.9(c)(1)(ii).

If impacts to minority and low-income communities are never identified, then the
NRC and license are under no obligation to consider or mitigate such impacts.

The need for an updated ES came up in a licensing proceeding (40-8681-MLA-
11). However, NRC staff held that a supplement to the original, outdated ES is not
necessary. In other words, via a NEPA determination, the NRC staff has chosen not to
accurately identify or analyze the disproportionately high, cumulative, and adverse
impacts associated with the presence and continued operation of the uranium mill that
was sited next to low-income and minority communities.

Since 1992, the NRC has permitted the licensee to process feed materials other
than natural ore, based on NRC policy guidances.2 No environmental impact assessment
accompanied the issuance of the NRC policy guidances.

The licensee has received various license amendments to facilitate its continued
operation as a facility that no longer processes natural ore, but "recycles" uranium-
bearing wastes from other mineral processing activities and disposes of the wastes after
the uranium is extracted. The licensee has received authorization on at least fourteen (14)
occasions to receive and process "feed material other than natural ore." Except for two
(2) of those amendments, the licensee did not submit an environmental report and NRC
did not do an environmental review pursuant to the categorical exclusion provisions at
10 C.F.R. 51.11(c)(11).

The Environmental Protection Agency, Council on Environmental Quality
regulations at 40 C.F.R. 1508.4, state:

Categorical exclusion means a category of actions which do not
individually or cumulatively have a significant effect on the human
environment and which have been found to have no such effect in
procedures adopted by a Federal agency in implementation of these
regulations (Sec. 1507.3) and for which, therefore, neither an
environmental assessment nor an environmental impact statement is
required. [Emphasis added.]

2 Proposed "Position and Guidance on the Use of Uranium Mill Feed Materials Other Than
Natural Ores," 57 Fed. Reg. 20525 May 13, 1992.
"Final Position and Guidance on the Use of Uranium Mill Feed Materials Other Than Natural
Ores," 60 Fed. Reg. 49296, September 22, 1995.
"Interim Position and Guidance on the Use of Uranium Mill Feed Material Other Than Natural
Ores," NRC Regulatory Issue Summary 2000-23 (RIS-2000-23), November 30,2000.
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The NRC, in granting numerous categorical exclusions, never once considered the
cumulative effects on the human and natural environment of processing and disposing of
various radioactive wastes at the mill. Therefore, NRC staff never identified or addressed
the cumulative environmental impacts on nearby minority and low-income communities
pursuant a NEPA analysis. Instead, the NRC improperly used the categorical exclusion
provisions to assiduously avoid such an Environmental Justice review within NEPA.

In two licensing actions, the NRC staff determined that an Environmental
Assessment (EA) was warranted. However, they also determined that, since there were
no significant impacts associated with the'proposed amendments, that no consideration of
any Environmental Justice related matters was required. Again, there was no evaluation
of the cumulative health, safety, and environmental impacts of the processing of off-site
generated radioactive wastes at the mill, including disproportionate impacts to minority
and low-income communities.

Again, Environmental Justice considerations were never identified or addressed
within the context of a NEPA review.

Under NEPA, the NRC has never taken "a hard look" at the Environmental
Justice issues related to the only operating conventional uranium mill that the NRC
licenses. This is so despite numerous requests that they do so and the obvious situation
whereby the environmental impacts fall most heavily on nearby minority and low-income
communities.

Taking this into consideration, it appears that the proposed Policy Statement is
specifically designed to assure that within the NEPA review process, the NRC staff can
continue to avoid identifying and addressing any disproportionately high and adverse
impacts related to a proposed licensing action or the operation of any licensed NRC
facility.

2. The Commission held that the disparate impact analysis within the NEPA context is
the toolfor addressing EJ issues and that the "NRC's goal is to identify and adequately
weigh or mitigate effects, on low-income and minority communities" by assessing impacts
peculiar to those communities. LES, CLI-98-3, 47 NRC at 100; see also, PFS, CLI-02-
20,56 NRC at 156. At bottom, EJ is a tool, within the normal NEPA context, to identify
communities that might otherwise be overlooked and identify impacts due to their
uniqueness as part of the NRC's NEPA review process.

COMMENT

In light of past NRC actions, as discussed above, it is clear that the NRC does not
truly have the goal of identifying and adequately weighing or mitigating effects, on low-
income and minority communities by assessing impacts peculiar to those communities
within the NEPA process, or any other decision making process. Within the "normal
NEPA context," as outlined below, the NRC will continue to fail to reach its stated goal.
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3. The legal basis for analyzing environmental impacts of a proposed Federal action on
minority or low-income communities is NEPA, not Executive Order 12898. The E.O.
emphasized the importance of considering the NEPA provision for socioeconomic
impacts. The NRC considers and integrates what is referred to as environmental justice
matters in its NEPA assessment ofparticular licensing or regulatory actions.

As shown above, as NEPA is currently interpreted by the NRC and incorporated
into NRC regulation at 10 C.F.R. Part 51, the NRC has plenty of loop holes, whereby
legitimate Environmental Justice matters can be ignored.

The proposed Policy Statement does nothing to change this. All the NRC has to
do is to fail to develop a much needed supplement to an outdated ES, issue categorical
exclusions, fail to identify and address cumulative effects, and issue one EA and Findings
of No Significant Impact (FONSI) after another and Environmental Justice matters will
remain out of sight and out of mind.

There are too many cracks in the NRC's implementation of the NEPA process to
ever assure that the NRC's reliance on that process to implement E.O. 12898 would yield
a full, meaningful, and proper review of Environmental Justice related matters.

4. The agency's assessment of environmental justice-related matters [has] been limited
in the context of environmental assessments (EA). Previously, the Commission has stated
that absent "significant impacts, an environmental justice review should not be
considered for an EA where a Finding of No Significant Impact (FONSI) is issued unless
special circumstances warrant the review. " . . . If there will be no significant impact
as a result of the proposed action, itfollows that an EJ review would not be necessary.
However, the agency must be mindful of special circumstances that might warrant not
making a FONSI. In most EAs, the Commission expects that there will be little or no
offsite impacts and, consequently, impacts would not occur to people outside the facility.
However, if there is a clear potentialfor significant offsite impacts from the proposed
action then an appropriate El review might be needed to provide a basis for concluding
that there are no unique impacts that would be significant. If the impacts are significant
because of the uniqueness of the communities, then a FONS! may not be possible and
mitigation or an EIS should be considered.

COMMENT

This statement is a self-limiting and circular argument. If a licensing action
relates to a facility where Environmental Justice related matters have never been
evaluated then the NRC staff would have no basis for determining whether the proposed
action would or would not have an unbalanced impact on a minority or low-income
community. If there is no site-specific EIS that addresses Environmental Justice aspects
of the operation of the facility, then the NRC staff would have no basis for determining
whether a specific action would have unique Environmental Justice related impacts.
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In the case of the Utah uranium mill, because of the nearby minority and low-
income communities, there are surely "special circumstances." Yet, NRC staff used
NEPA as a justification for ignoring the uniqueness of the communities and significant
impacts to those communities.

6. An NRC EJ analysis should be limited to the impacts associated with the proposed
action, i.e., the communities in the vicinity of the proposed action. EJ-related issues
differ from site to site and normally cannot be resolved generically. Consequently, EJ, as
well as other socioeconomic issues, are normally considered in site-specific EISs.

COMMENT

The NRC should not limit its consideration of Environmental Justice related
issues to site-specific EISs. In some circumstances, when it is apparent that the generic
NRC regulatory program will have significant impacts on a number of similar minority
and low-income communities, consideration of Environmental Justice issues is required.

One very good example is the uranium milling industry, which currently (and
historically) has a significant disparate and unique impact on minority and low-income
communities.

The decision on whether to include or exclude Environmental Justice aspects of
generic regulatory programs must depend upon a consideration of whether the whole
regulatory program has the potential to effect a number of minority and low-income
populations. Uranium mills have been historically built on or near land owned and/or
occupied by Native American tribal communities. Should the NRC ever issue a
supplement to the Final Generic Environmental Impact Statement on Uranium Milling, it
would be a grave oversight to fail to consider the fact that the uranium mining and
milling industry has historically had a disproportionately high and adverse impact on
minority and low-income communities.

7. The procedural guidelinesfor EJ review should allow for flexibility in the analysis to
reflect the unique nature of each review. It is important, however, that the NRC be
consistent in its approach to this matter and develop clear, defined procedural guidance
for identifying minority and low-income communities and assessing the impacts they may
experience.

COMMENT

The procedural guidelines discussed in the draft Policy Statement are meaningless
where the NRC has determined that there is no NEPA context within which the NRC is
obligated to assess the potential for significant impacts unique to minority and low-
income communities.
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Guidelines for Implementation of NEPA as to EJ Issues

8. The legal basis for analyzing environmental impacts of a proposed Federal action on
minority or low-income communities is NEPA, not Executive Order 12898. The E.O.
emphasized the importance of considering the NEPA provision for socioeconomic
impacts. The NRC considers and integrates what is referred to as environmental justice
matters in its NEPA assessment ofparticular licensing or regulatory actions.

Since the NRC does not, in practice, consistently consider and integrate
Environmental Justice matters in its NEPA assessments, the above statement is not
accurate. This guideline would only be meaningful if the NRC clearly stated that in
situations where there is clearly an impact to a minority and/or low income community
and those impacts have never been evaluated in the site-specific ES or EIS, the NRC
must address them is a supplemental EIS.

None of the significant impacts that might fall disproportionately on specific
minority and low-income communities should remain outside the site-specific NEPA
review process, as has happened with the uranium mill in southeastern Utah.

9. In evaluating the human and physical environment under NEPA, effects on low-income
and minority communities may only be apparent by considering factors peculiar to those
communities. Thus, the goal of an EJportion of the NEPA analysis is (1) to identify and
assess environmental effects on low-income and minority communities by assessing
impacts peculiar to those communities; and (2) to identify significant impacts, if any, that
will fall disproportionately on minority and low-income communities. It is not a broad
ranging review of racial or economic discrimination.

COMMENT

This is a good statement Therefore, NRC policy demands that the NRC promptly
use the NEPA process to "1) identify and assess environmental effects on low-income
and minority communities by assessing impacts peculiar to those communities; and (2) to
identify significant impacts, if any, that will fall disproportionately on minority and low-
income communities" near to facilities that by their very nature have the potential to
adversely impact human health and safety. This includes the low-income and minority
communities in San Juan County, Utah, that are disproportionately impacted by the
nearby uranium mill.

10. In developing an EA where a Finding of No Significant Impact is expected it is not
necessary to undertake an El analysis unless special circumstances warrant the review.
Special circumstances arise only where the proposed action has a clear potentialfor off-
site impacts to minority and low-income communities associated with the proposed
action. In that case, an appropriate review may be needed to provide a basis for
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concluding that there are no unique environmental impacts on low-income or minority
communities that would be significant.

COMMENT

The NRC should not use EAs and FONSIs to avoid taking steps to identify and
address environmental effects on low-income and minority communities. If the NRC has
never taken a hard look at the Environmental Justice in the context of an EIS at a specific
facility, then that should trigger a supplement to an EIS, rather than the continual reliance
on EAs or categorical exclusions in order to avoid addressing impacts to minority and
low-income communities.

Special circumstances should also arise where the facility has a clear potential for
off-site impacts to minority and low-income communities and those impacts have never
been addressed in any NEPA review.

11. EJ-related issues normally are not considered during the preparation of generic or
programmatic EISs. In general, EJ-related issues, if any, will differ from site to site and,
thus, do not lend themselves to generic resolutions. Consequently, EJ, as well as other
socioeconomic issues, are considered in site-specific EISs.

COMMENT

See discussion at 6., above.

12. "EJ per se" is not a litigable issue in NRC proceedings. Rather the NRC's obligation
is to assess the proposed action for significant impacts to the physical or human
environment. Contentions must be made in the NEPA context, must focus on compliance
with NEPA, and must be adequately supported as required by 10 CFR part 2 to be
admittedfor litigation.

COMMENT

This proposed policy statement is only an NRC policy, not an NRC regulation, so
the issue of whether or not Environmental Justice per se is a litigable issue within the
context of an NRC proceeding would itself be a "litigable issue."

13. In performing a NEPA analysis for an EIS, published demographic data, community
interviews and public input through well-noticed public scoping meetings should be used
in identifying minority and low-income communities that may receive adverse
environmental impacts.
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COMMENT

This is a great idea. So, when will the NRC begin the NEPA analysis using
"published demographic data, community interviews, and public input through well-
noticed public scoping meetings in order to in identifying minority and low-income
communities that may receive adverse environmental impacts" from the presence and
operation of the uranium mill at White Mesa, Utah?

14. ADDITIONAL COMMENTS

The NRC is incorrectly assuming that all they have to do is to continue to
implement NEPA and they will be giving proper consideration of all issues relating to
Environmental Justice. In fact, what the draft Policy Statement does is to allow the NRC
to continue along with the very same policies that have allowed the NRC to, in fact,
ignore E.O. 12898 in at least one very significant instance.

The NRC is misleading the public when it gives the impression that under NEPA
disproportionately high and adverse impacts associated with licensed activities that fall
heavily on a particular minority or low-income community will be given a close scrutiny,
or a hard look. The facts speak differently.

If the NRC is truly concerned that Environmental Justice matters are fully
considered in the NEPA process they would amend their Part 51 regulations to provide
full assurances that Environmental Justice related matters will not remain beneath
regulatory concern.

Sincerely,

Sarah M. Fields
Project Director


