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ments for lJow-level radicactive

waste (LLW) disposal facilities. These
amendments clarify that these
regulations also epply to the licensing of
above-ground disposal facilities; replace
the phrase ty control program” in
thess regulstions with the pg.ruo
;‘iuau assurance p . tallored to

W disposal; update the Pa ork
Reduction Act Statement in the
regulations, and identify the correct
NRC recipient of copies of the licensee’s
annua! reports. The ch are
intended to simplify LLW di
facility licensing intersctions for NRC,
the NRC nt States, and

tential applicants for LLW disposal

censes,

EFFECTIVE DATE: July 22, 1093,
ADORESSES: Copies of the regulstory
analysis, the environmental assessment
and finding of no significant impact,
and the comments received on the rule
may bs examined st the NRC Public
Document Room at 2120 L Street NW,
(Lower Level), Washington, DC.
FOR FURTHER gORl;AﬂGdi MACTI".‘MOI
Silberberg, Office of Nuclear Regulatory
Research, U.S. Nuclear Regulatory
Commission, Washington, DC 20555;
telephone (301) 492-3810.

SUPPLEMENTARY INFORMATION:

Background

The NRC published s proposed rule
in the Pederal onMarch 8,
1992, (87 FR 8083—8096) that proposed
to make four:;odﬂc changes to 10 CFR
part 61 (bereafter referred to as “part
81" or “the regulstion”). Pert 81 sets out
licensing requirements, licensing
procedures, and performance objectives
for the land disposal of LLW waste. A
review of part 81 against the backdrop
of current State and Compact efforts to
site and develop LLW dis facilities
identified the need to m the
regulstions as follows: (1) Clarify that 10
CFR part 81 also spplies to above-
ground disposal facilities; (2) replace
the phrase “‘quality control program" in
§61.12{j) with the phrase “quality
assurance p. . tallored to LLW
disposal; (3) update the Paperwork

uction Act Staternent in § 61.8; and

(4) identify the correct NRC recipient of
copies of the licensee's annual reports.
A 30-dev comment period expired on
Apri! G, 1992. Comments were recaived
from six respondents.

Summary and Analysis of Public
Comments

Two of the letters came from States,

- one from s citizens group, one from an

environmental consulting company, one
from a LLW facility developer, and one
from a private citizen. Three of the
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respondents provided no actual
tc}::t:liarnurm butf only wrote ;:.landlcnh

eir support for the prop
rulemaking. Two of tgo actua)
commenters, the State of Illinols and the
consulting company, objected to certain
provisions of the proposad rule and
provided comments on those
provisions. The objections raised b
these two commenters focused on the
change which clarifies that part 81 alsn
applies to sbove-ground LLW dispossl
facilities. The developer commented an
a part of the rule that was not bein
revised. One of the commenters nrnd
a concern about shallow land burdal that
was not germane to this rulemaking.

Issue: Abandonment of the Sy:tems
Approach

The State of lllinofs and the
consulting company expressed concarn
that the proposed amendments to clarify
the apg cability of part 81 to abave-
ground d{sposal amounted to more than
simple clarification. These two
commenters took the view that the
proposed amendments constituted a
signiScant change in, or even
abandonment of, the regulatory concapi
that was the foundation of pari 81 an
referred to as the “systems approach.”
The consulting company stated that twe
of the basic concepts of the systems
approach {n part 81 were that “the sle

ould make s signiBcant contribution
to the lonﬁ-‘(mn {solation of the wastes,”
and “as reliance on the long-term
garformmco of engineered features

ecTeases over time, reliance on the site
must increase over time {n order to
compensate.” The same commenter
stated that the site would play a
significantly less important role In
assuring the long-term {solstion of the
waste for above-ground disposal
facilities without soil covers than t
would for dis Eacilities buflt into
the ground with sail covers. The
commenter stated that there would have
to be overwhelming reliance on the
sbove-ground engineered structures nat
only to contain the wastes over the shar
term, but to provide long-tarm faolatinn
a2 well. The commenters argusd that
this situstion is an abandonment by
NRC of the system approach to LILW
disposal.

Response

The systems approsch to safe disposal
of LLW was and still is the foundation
of licensing under part 61, The NRC Is
not abandoning that regulatory concept
in the process of clerifying that part 81
can be used to license above-ground
disposal facilities. In pursuing the
concept of the systems spproach during
the development of part 81, NRC
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sssumed that for LLW dkimd facilities
to meet !ho&eﬂvrmmco objectives in
subpart C, there would bave to be an
integrated performance of all of the
disposa! system components ({.e. the
site, the waste form, the engin or
facility design, the operation, and the
closure of the facility). Each component
of the disposal system would m

some particule~ contribution to the
containment or isolation of the waste,
albeit dependent upon the particular
design. As an integrated system the
components would work with sach
other to protect the public health and
safety. assumption spplies to any
LLW disposal facility, whether it is in
the ground or sabove-ground. As noted in

- the Statement of Considerations for the

pro rule, technical criteris,
anslogous to thoss presently in 10 CFR
pert 81 but specific to above-ground
disposal, do not exist. Nor is the NRC
providing efther technical criteris or
dance for e d disposal

esigns in this rulemaking. It is
expected that should NRC receive an
spplication for above-ground disposal,
criteria will be developed on a case-by-
case basis.

In any case, whether an LLW facility
is in the ground or sbove ground, it will
have to meet the part 61 performance

" objectives to be licensed for LLW

dhﬁoul. and performance assessments
will evaluate the interactions of the site,
dﬁfn' etc., to determine {f they will
result in & safe facility.

Issue: NRC Promotion of an Unproven
and Questionably Safe Dispo.
Technology

The public bealth and safsty
implications of the proposed action
were also a major concern to the
consulting company. That commenter
objected to the proposed rule on the

unds that the NRC could not ensure

st the public health and safety would
be protected because the Agency had
not evaluated the safety of an above-
ground disposal facility over the 500
years during which thers would be s
radiological hazard at such a facility.
The commenter also asserted that the
NRC had not demonstrated through the
proposed rule that an overall
system of such s design could, with
rsar?onable asn!:nnca. morct tgo C.
performance objectives of subpart C, as
such & facility would be required to do
before an LLW license could be granted.
Inb:dditjon. vah;‘eomm]enetggnmlted that
sbove-ground disposal t ology was
pot specifically evalusted in the
Environmental Impact Statement (EIS)
for the exfetine pa=t 81 and noted that
no additional assessment was offared as

part of the proposed rulernaking. From

this commenter’s perspective, b
proposing the changes to luthogu the
use of above-ground disposal, NRC is
promoting an unproven and
questionably safe disposal technology.

Response

The structure of part 81 {s that all
land disposal facilities must meet the
%rformmco objectives of subpart C.

o subpart C performance objectives
are the safsty objectives, intended to
protect the genera! population from
releases of radioactivity, to protect
individuals from inadvertent intrusion,
and to protect individuals during
fncilﬁty oper;ﬁons. &‘W land disposal
application for an
facility must damgnmu compliance
with these objectives. If NRC received a
License applicstion for an sboveground
facility, NRC would perform a safety
evaluation as a necessary part of the
licenl:i:ag process to dstermins if the
required performance objectives would
be fulfilled. NRC's analysis and
evalustion for such a facility would be
based on site- fic information and
data obtained during the licsnsing
process to assess compliance with the
performance objectives. Additionally, in
accordance with 10 CPR $1.80(a), the
NRC will prepare an EIS for the facility
a3 it is required to do for any LLW
disposal facility license issued under 10
CFR part 61.

Issue: Lack of Technical Requirements

Jor Above-Ground Disposal—More

Complicated Licensing Process

The two commenters who objected to
the proposed rule also objected because
it did not contf:in at!::hnk:ll d

uirements for disposal.
;’3! 81 contains detéal;n t;:rhnlul
requirements speci y for near-
surface disposal facilities but no
equivalent technical requirements for
ebove-ground facilities are present in

the e:ded P"uf;f:i:f:ﬂ“” any The
ropos emaking.
gommenterl maintein that it is not

desirable to promulgats s rule extending
the ap llmblian of Part 81 to sbove-
ground disposal facilifes without
lpg;oprwe technical guidance.

e consulting company also objected
to the proposed rule because the
commenter believes that NRC's
intentions to develop technical
requirements after an application is
recelved would increese uncertain
and complicate, rether than simplify,
the licensing process. The commenter
stated that developing the requirements
at the same time a license application is
under review would the license
review to undesired debats about the
adequacy of the regulations and the
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~ Any differences

manner in which they were develo

The commenter argued that NRC should
develop the technical requirements for
above-ground disposal now, as past of
this rulemaking.

Response

The NRC continues to support its
earlier dfed:;n not to im technical
criteria for above-ground disposal with
this rulemaking. While some States have
considered above-ground disposal, no
Stats bas actually decided to bulld such
a facility. Thus, NRC may not sven
receive an n?licaﬁon to license an
above-ground facility. Therefore, NRC
believes that it is s more efficient use of
NRC resources to develop technical
criteria whep there are actual plans for
an above-ground facility rather than
speculate at this time as to how such ¢
facility might be designed.

Although the decision to defer
development of the technical criteria for
an ebove-ground disposal facility will
introduce some uncertainty into the
licensing process, the Commission does
not believe that this deferral will
substantially interfere with the
development of a license application for
such a facility or the NRC review of
such s license spplication. As noted
previously, the performance objectives
of subpart C must still be met, and
furthermore, the near-surface disposal
requirements currently in § 61.50,

§ 61.51.duﬁd §61.52 xi\‘ay ba‘:uful toa
potential license spplicant in preparing
a license application for an above-
ground disposal facility.

Issue: Increased Regulatory Uncertainty
Jfor Above-Ground Disposal

The consulting company sxpressed
concern that {f an Agreement Stats
receives an application for above-
ground disposal and NRC has not
developed technical ments, the
Agreement State will have to develop its
own technical ments which
could be different from those developed
by another Agreement State or by the
NRC. The commenter’s view is that the
differences in re ments could raise
issues thet would ultimately have to be
resolved by NRC or by the courts.

Response

NRC recognizes that different States
and the NRC might utilizs different
;.:njhni?l c;-lterh sppropriate ig the ™

cular design proposed to them. The
NRC will providepauuuncn to the
c;tftent pné:umll to bclu:.;u States’
efforts in develo and utilizing
criterie. In any e‘a’::,g as noted previously
bg the Commission, the performance
objectives of subpart C must still be met.
technical approaches
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should not give rise to rocood
before NRCscln the Cour‘t,s. tngs

Issue: LLW Licensing on an Ad Hoc
Boasis

According to one of the commenters,
the ﬁropoud changes which include
facility review and criteris development
on a case-by-case basis, raise the specter
of above-ground disposal facilities that
are designed, licensed, constructed,
operated, and closed, on an ad hoc
basis. The commentar believes such
licensing would be & retrest to the
method of licensing used before the
promulgation of part 81,

Response

" The NRC does not believe that the
term “'ad hoc™ sccurstely describes the
licensing decisions it will make on
sbove-ground disposal. NRC bas dealt
with and will continue to deal with
many specific licensing {ssues on s case-
by-cass basis. However, since the
promulgation of part 81, the licensing
process for LLW disposal is directed at
attaining reasonable assurance that the
licensed facility will mest the
Eerformanco objectives of subpart C.
ranted there will likely be new and
different {ssues associated with
licensing an above-ground facility, but
NRC will deal with thess issues as it has
in the past, making sure that adequate
conservatism has been incorporated in
the design or the siting of the facility to
snsure the public safety.

Issue: Not Disposal but Long-Term
Storage

One of the commenters objected to the
concept of above-ground disposa) as
nothing more than s 500-year hold-for-
decay, storage facility. The commenter
notes that long-term storage of LLW is
inconsistent with Commission policy.
The commenter ux%;d;N'RC to make 8
clear case that an above-ground disposal
facility without an sarthen cover is
substantially diffsrent from a 500-ysar
storage facility.
Response

‘The NRC would not treat an above-
g:iu.nd disposal facility as a storage

lity. A performance essessment

would need to demonstrate long-term
performance and stability as required by
part 61, The facility would be licensed
as 8 permanent dia?ood facility and
would be evalusted for compliance with
!chc Performance Objectives in subpart

Issue: Lack of Public Role in the
Regulatory Process

Another issus ralsed was that the
spproach NRC intends to use to license
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" above-ground disposal will not snsure

adequate opportunity for public
lnmmunm the R ‘t,:ry ‘grocou
The cornmenter noted that in the
proposed rule NRC specified its intent
to develop technical requirements for
above-ground disposal facilities afteran
application is received and on a case-by-
case basis. The commenter assumed that
such an approach would not afford the
rublic the opportunity to be actively
nvolved {n the development and review
of such requirements.
Response
There has been opportunity for public
participation in the establishment of the
performancs objectives in subpart C,
which were established by rulemaking.
In addition, thers will be opportunity
for the public to be involved in the
segulatory process related to licensing
an above-ground disposa! facility. As
discussed previously, the technical
review criteria for an above-ground
disposal facility will be developed on a
case specific basis alter a license
application is received for such a
facility. On a case specific basis the
Commission will determine what
mechanism to use to establish the
technical ments for the facility
license and the method for involving the
public in the develspment of such
ments. In similar situations
where the technical criteria for licensing
has not been established by rule, the
Commission has provided an
opportunity for es to the hearing on
the license application for the facility,
the opportunity to comment on the
licensing criteria. This occurred in the
Envirocare license application for a
:godaliud high-volume, low-activi
orfurn and uranium waste disposa
facility (56 FR 2058) 1981 and in the
Louisians En Services license
lpgllution for the design, construction,
and operstions of unique uranjum
enrichment facilities. (58 FR 23310)

1991,

Participation by a member of the
public in the licensing process is
described in NUREG-1274 includin
procedures for compliance with 10
Eﬂ 2,NRC's “Rules of Practice for

mestic Licensing Proceedings and
Issuance of Orders.” Federal Register
Notices (FRN) are published when an
application is tendered, when an
application {s determined to be
acceptable for docketing, when the Draft
Safety Evaluation Report (DSER) and
Draft Environmental Im Statement
(E1S) are completed, and when public
hearings are scheduled. NRC will also
rubllsh & Notice of Intent to issue a

icense and a Notice of Issuance. The
public, States, tribes, and local
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overnments can petition to puﬁdimim o

the licensing process and can request
bearings to provide further anol?tqmcnt.

Issue: Shollow Land Burial Focllities
Could be Considered Geologic
Repositories

‘The developer commented that the
second sentence of the definition “land
disposal facility’ which reads, “For

urposes of this chapter, a geologic
repository as defined in part 80 is not
considered a land disposal facility”
might be construed to preclude shallow
land burial as a permissible method for
LLW disposal, The commenter noted
thet while the exclusion of geclogic
repositories is supposed to decouple
LLW facilities from deep geologic
epone, e deBaiion of retopl

, the definition of geologic

repository in part 80 (NRC's HLW
di?osd regulstions) is very general,
and that a “‘shallow land buria] facility”
for LLW could be considered & geologic
repository under the part 60 definition.

Response

NRC staff believes tha! this comment
reflects ¢ misunderstanding regarding
NRC's proposed changes to the
definition of “land disposal facility,”
and it addresses an issue which is
outside of the intended ;coro of the
rulemaking. From the developer's
comments, it could be that the
developer incorrectly belisved that the
second sentence of the definition was
being added, or st least changed, as pert
of NRC's proposed revision to part 61.
However, neither was the case. The
Janguage {dentified in this comment is
already part of the definition of “land
disposal facility” in part 61 and has
beer since the original rule was
promulgated in 1982. For purposes of
presenting the entire definition as it
would appear when the revisions were
promulgated, the NRC staff included the
second sentence in what was referred to
as the proposed definition for “land
disposa! facility” for the proposed
rulemaking. Even though NRC was not
proposing to add or change that
sentence, NRC staff considered the
developer’s comment to determine if the
wording of the second sentence could
be used to exclude typical shallow land
burial as an acceptable design for
disposal of LLW,

e staff does not believe that there
should be any difficulty in
differentiating between s geologic

“repository that is licensed under the

requirements of part 80 for disposal of
HLW and a land disposal facility
licensed under the requirements of part
81 for disposal of LLW. The definition
of & geclogic repository must be read




within the context of the purpose and
scope of 10 G'i} 60.1. m:ilocu&n‘
applies to a geologic repository that is
only ut:ameg9 to fe U.g. Department of
Energy (DOE) in sccordance with the
Nuclear Weste Policy Act of 1982,
Moreover, § 60.1 specifically states that

art 60 *'does not apply to any activity

censed under another of this
chapter.” Therefore, a shallov. Jand
burial facility licensed under part 61
would not come within the scope of
§60.1, but instead would fit within the
scope o‘t:gm 61. The staff concludes
that no change is required to the second
sentence in the definition for ““land
disposal facility” in part 61 to address
the developer's comment.

Based on the analysis of public
comments and further staff review, the
staff hg:é:regmd this final rule. As
described below, there are some
editoris! differences between the
?ro osed definition for *'land disposal

ecility” and the definition to be
promulgated in the final rule,

Discussion of the Revisions

1. Amend the definition of *'land
disposal facility” in § 61.2 to clarify that
the term refers to LLW disposal facilities
which are on or protrude through the
earth's surfece and do not have an
earthen cover, in addition to those that
are in the ground and havs an earthen
cover. The purpose of this change is to
clarify the regulatory applicability of
part 61 to the licensing of *‘above-
ground” disposal designs like the
“above-ground vsult," in particular, and
the applicability of the performance-
ob}xghcuves of part 61 to these designs.

¢ definition of “land disposa
facility” offered in the proposed rule
read “land disposal facility’” means the
land, buildings, and equipment which
are intended to be used for the disposal
of radiosctive wastes on the surface or
into the subsurface of the land. For
purposes of this Chapter, a ‘geclogic
repository’ es defined in part 60 is not
considered e ‘Jand disposal facility’.”

For the final rule, the wording of the
definition of “land disposa] facility” has
been modified slightlv from the
language of the proposed definition in
order 10 better ciarify that part 61 can be
used by NRC to license above-ground
LLW disposa] facilities. The final
definition of land disposal reads “'land
dispose! fecility means the land,
buildings and structures, and equipment
which are intended to be used for the
disposal of radiocactive wastes, For
purposes of this Chapter, 8 “geologic
repository” as defined in part 80 is not
coneidomad o “]and dicnnee] faoility " In
the final definition, the words “on the
surface or into the subsurface of the

land" have been deleted to eliminate
confusion regarding the kinds of
facilities to which these terms apply.
The word “structures' has been added
since that term better describes the
types of engineered features likely to be
constructed st an sbove-ground LLW
d!;fou] facility. The Commission
believes the final definition is nota
substantive change but a modification to
simplify the definition so that it is easier
to understand.

At this time, the NRC {s not issuing
specific technical criterfa for above-
ground disposal facilities that are
analogous to the near-surface disposal

ments of §§ 61.50(s), 61.51(a),
and 61.52(a) of subpart D becauss of the
special toch::élzl chanze;ntga ‘gnl

ve-ground disposal es. Only
those portions of the regulstion that
apply generically to “land dis
facilities” are directly lpglica le to the
licensing of sbov und dis
facilities. Specifically, this means that
the overall performance objectives of
subpart C will apply to sbove-ground
disposal facilities, as well as the part 81
administrative and procedural
requirements, the environmental
monitoring requirements, the financial
assurance requirements, the waste
transfer and manifest requirements, and
the general institutional requirements.

Establishing the spplicability of the
subpart C performance objectives to
above-ground disposal is particularly
important. Any applicant for a license
for an above-ground disposal facility
under part 61 will have to demonstrate
to the NRC that the proposed facility
can meet the same safety requirements
and dose limits that spply to.::{ LLwW
disposal facility thet bas an en
cover. The demonstration of compliance
w;&hag to addres; ‘tjhe unic{ge features
of the above-ground design, the special
technical conddenﬁomgsodated with
those features, their potential bealth and
safety consequences, and reconcile them
with the subpart C performance
objectives.

Even though some of the requirements
in subpart D are only spplicable to near-
surface disposal, the Commission stil]
belisves they would be xﬁuful toa

rospective license applicant as
’ dance for phnnmggn sbove-ground

acility and to the NRC or ment
States in the development of technical
uirements for such facilities.
o provide further clarification

‘Tog the applicability of part 81 to

the licensing of above-ground disposal
facilities, NRC also is amending the
“Disposal Facility” discussion in the
Concepts Section—81.7. The chenge to
§61.7(a)(1) clarifies the distinction
made by the NRC between near-surface
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disposal and above-ground disposal, to
emphasize that near-surface LLW
disposa! facilities built partially or
totally above-grade have protective
earthen covers, while similar facilities
constructed without sarthen covers are
cansidered to be “above-ground
disposal facilities.”

C is not providing either technical
criteria or guidance for above-ground
disposal designs with these
amendments. It is expected that, should
NRC recsive an application for above-

d disposal, criteris will be
moped on & case-by-case basis.

1. Replace the term “‘quality control
program” in § 61.12(j) with the term
“quality assurance program, tailored to
LLW disposal.” The purpose of this
change is to clarify what steps an
applicant for an LLW disposal facilit
license must take in order to assure tiat
the facility will perform s intended,
and 2lso to sssure that the nece
records and documentation are available
for evaluation and performance
assessment by NRC or an Agreement
State at the time of license submittal.
Quality assurance {s & broad term that
encompasses quality control and also
includes maneagerial controls and sudits.

1. Revise § 61.8 to indicate that the
NRC requested and obtained OMB
approval for the information collection
requirements in part 61. Under the OMB
guidelines that were in effect when the
original part 61 was issued, OMB
apfrov of the part 61 information
collection br:&uiremtgnu wals pot
n use the ation was
e ecteg to affect less ﬁ 10 licensees.
Subsequently the OMB guidelines
changed, an tgut 61 was po Jonger
exempt from the OMB arprovd
requirement. Accordingly, NRC
submitted part 61 for OMB review and
obtained the OMB clearance that is
required by the Paperwork Reduction
Act. The purpose of this change is to
update § 81.8 to correctly reflect this
spproval,

. Revise § 81.80(i)(1) to identify the
correct NRC headquarters recipient of
copies of the annual report.

Issue of Compatibility for Agreement
States

-Under exdsting NRC policy and
idelines, two of the changes adopted
this rulemaking would be matters of

compatibility for the NRC ment
States. The changs to the definition of
land disposal facility in §61.21is e
metter of Division I compatibility, and
the “QC" to “QA" change in § 61.12(j)
is a matter of Division I compatibility.
This meere thet those Agreement States
that have assumed NRC's regulatory
suthority for the disposal of LLW under
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section 274 of the Atomic Energy Act
(AEA) of 1954, as amended, normally
would be required to incorporate the
new definition of “land disposal
facility” essentially verbatim directly
into their State regulations for LLW
dispossl. However, States who have
tlreac?' selected a disposal technology
and adopted & more narrow regulatory
definition of “land disposal facility” to
aﬂoct u'ﬁ::! selected :'1 ch h¢’>logy. Unot

to amend their regulato:
demdon to conform to this nmlo;y.
provided the selected technology falls
within the scope of 10 CFR part 81 and
the definition is not inconsistent with
the NRC definition.

The incorporation of the Division I
change is also required; however, the
Agreement States have more flexibility
than for the Division I change. For the
Division 11 change, the language adopted
need not be identical to the NRC
regulations, but the sffect cannot be less
stringent.

Besed on the existing guidelines, the
changes would have to be incorporated
within 3 years afier this final rule is
issued.

Fin of No Significant
Env?nisimenw Impact: Availability
The Commission has determined
under the National Environmental _
Policy Act of 1068 s amended, and the
Commission's regulstions in subpart A
of 10 CFR part 51, that this rule is not
& major Feders] sction significantly
affecting the quality of the buman
environment and, therefare, an
cnvironénenul im J,d mtemegt is not
required. Three of the propose
changes—the “‘quality control” to
“‘qua gr assurance” change in § 61.12(j),
the update of the Paperwork Reduction
Act Stetement in § 61.8, and the
correction of the organizational
inconsistency in § 61.80(i)(1) are the
types of actions described in categorical
exclusion § 51.22(c)(2). As such they are
considered by the Commission to be
corrective and nonsubstantive in nature
and will not have an impact on the
environment. The remaining chenges,
which clarify the spplicability of part 61
to the licensing of sbove-ground LLW
disposal, also will not bave an impact
on the environment in thet these
amsndments do not change the required
level of overall performance for LLW
disposal facilities. Furthermore, any
environmental impact of operating such
8 facility will be addressed as a part of
the licensing action for that specific
facility under 10 CFR part 51. The
environmental assessment and finding
of no significant impact on which this
determination {s based are available for
inspection at the NRC Public Document
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“"Room, 2120 L Strest NW, (Lower Level),

Washington, DC. Single copies of the
environmental assessment and the
finding of no significant impact are
avallsble from Mark Haisfield, Office of
Nuclear Regulatory Research, U.S.
Nuclear Regulatory Commission,
Washington, DC 20558, telephone (301)
492~3877.

Paperwork Reduction Act Statesnent

This final rule does not contain & new
or amended information collection
requirement subject to the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.). Existing requirements were
approved by the Office of ment
and Budget, approval number 3150~
0135.

Regulatory Analysis

The Commission has t&ug;r:ld s
regulatory anslysis on this
regulation. The analysis examines the
alternatives considered by the
Commission end explains the decision
to revise part 61. The analysis is
available for inspection in the NRC
Public Document Room, 2120 L Street
NW. (Lower Level), Washington, DC.
Single copies of the analysis may be
obtained from Mark Haisfield, (301)
492-3877.
Regulatory Flexibility Certification

As required by the Regulatory
Flexdl:iel?ty Act of 1980, § U.S.C. 805(b),
the Commission certifies that this rule
does not have & significant economic
impact on a substantial number of small
entities. The changes made to part 81 in
this rule will only affect those entities
that decide to apply for a license to
build and operate an LLW disposal
facility. In the Low-Leve] Radioactive
Waste Policy Act of 1980 (LLRWPA)
and the Low-Level Radioactive Waste
Policy Amendments Act of 1985
(LLRWPAA), Congress mandated that
the individual States or groups of States
called compacts should provide the
LLW disposs! capacity for the LLW
generated within each of their borders.
Thus the licensees for LLW disposal
facilities will either be States or private
operators which are not small entities
under the size standards established by
the Nuclear Reguletory Commission on
November 8, 1991 (56 FR 56671).In
addition, this rule will not have s
significant economic impact because the
changes to part 61 are clarifying in
nature, and only & small number of
licensees are likely to be affected.

Backfit Analysis

The NRC has determined that the
backfit rule, 10 CFR 50.109, does not
apply to this Bnal rule, and therefore,
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that & beckfit analysis is not required for ~

this final rule because these
smendments do not {nvolve any
provisions which would imposs backfits
as defined in 10 CFR 50.109(a)(1).

List of Subjects in 30 CFR Part 61
Criminal penalty, Low-level waste,
Nuclear matsrials, Reporting and
rocordkoepin; requirements, Waste
treatment and disposal.
For the reasons set out in the
preamble and under the authority of the

- Atomic Energy Act of 1054, as arnended,

the Energy Reorganization Act of 1874,
as umenrgd and 8 U.S.C. 852 and 853,
the NRC is adopting the following
amendments to 10 part 81,

S8 FR 52406
Published 10/8/83
Effective 11/8/83

Whistleblower Protection for
Employees of NRC-Licensed Activities

See Part 19 Statements of Consideration

58 FR 54848
Published 10/22/93

Whistleblower Protection for
Employees of NRC-Licensed Activities:
Corraction

See Part 19 Statements of Consideration

58 FR 67657
Published 12/22/93
Effective 1/1/04

Standards for Protection Against
Radiation; Removal of Expired Material

See Part 20 &auMu of Consideration

60 FR 15649
Published 3/27/95
Effective 3/1/98

Low-Level Waste Shipment Manifest
Information and Reporting

See Part 20 Statements of Consideration




61.2

8 *“Pyrophoric liquid” means any liquid
that ignites spontaneously in dry or
moist air at or below 130°F (54.5°C). A
pyrophoric solid is any solid material,
other than one classed as an explosive,
which under normal conditions is liable
to cause fires through friction, retained
beat from manufacturing or processing,
or which can be ignited readily and
when ignited burns so vigorously and
persistently as to create a serious
transportation, bandling, or disposal
hazard. Included are spontaneously
combustible and water-reactive
materials. :

“Site closure and stablization” means
those actions that are taken upon
completion of operations that prepare
the disposal site for custodial care and
that assure that the disposa!l site will
remain stable and will not need ongoing
active maintenance.

“State” means any State, Territory, or
possession of the United States, Puerto
Rico, and the District of Columbia.

“Stability” means structural stabillity.

“Surveillance™ means observation o
the disposal site for purposes of visual
detection of need for maintenance,
custodial care, evidence of intrusion,
and compliance with other license and
regulatory requirements.

“Tribal Governing Body" means &
Tribal organization as defined in the
Indian Self-Determination and
Education Assistance Act (28 US.C.
450).

“Waste" means those low-leve!
redioactive wastes containing source,
special nuclear, or byproduct material
that are acceptable for disposal in a
land disposal facility. For the purposes
of this definition, low-level waste has
the same meaning as in the Low-Level
Waste Policy Act, that is radioactive
waste not classified as high-level
radioactive waste, transuranic waste,

47 FRS7446

as defined in section 11e.(2) of the
Atomic Energy Act (uranjum or thorium
tailings and waste). :

§61.3 License required.

(a) No perscon may receive, possess,
and dispose of radioactive waste
containing source, special nuclear, or
byproduct materia! at a land disposal
facility unless autborized by a license
issued by the Commission pursuant to
this part, or unless exemption bas been
granted by the Commission under § 61.8
of this part.

{b) Each person shall file an
application with the Commission and
obtain a license as provided in this part
before commencing construction of a
land disposal facility. Pailure to comply
with this requirement may be grounds
for denial of a license.

spent nuclear fuel, or byproduct material

PART 61 ¢ LICENSING REQUIREMENTS FOR LAND DISPOSAL OF RADIOACTIVE WASTE

§61.4 Communications. :
Except where otherwise specified. all
communications and reports concerning
the regula‘ions in this pa:t and
applications {iled under them should be
addressed to the Director, Office of

U.S. Nuclear Regulatory Commission,
Washington, DC 20555.
Communications, reports. and
applications may be delivered in person
at the Commission’s Offices at 2120 L
Street, NW., Washinglon, DC. cr 11533
Rockville Pike. Rockville. Maryland.

=

53 FR 43419
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§61.5 interpretations.

Except as specifically authorized by
the Commission in writing, no
interpretation of the meaning of the
regulations in this part by any officer or
employee of the Commission other than
a written interpretation by the General
Counse! will be considered binding upon
the Commission. -

§61.6 Exemptions.

The Commission may, upon
application by any interested person, or
upon its own initiative, grant any
exemption from the requirements of the
regulations in this part as it determines
is authorized by law, will not endanger
1ife or property or the common defense
and security, and is otherwise in the
public interest.
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Nuclear Material Safety and Safeguards,

61.7(a)

§61.7 Concepts. )

(2) The disposal facility. (1) Part 61 is
intended to apply to land disposal of
radioactive waste and not to other
methods such as sea or extraterrestrial
disposal. Part 61 contains procedural
requirements and performance
objectives applicable to any method of
land disposal. It contains specific
technical requirements for near-surface
disposal of radioactive waste, a subset of
land disposal, which involves disposal
in the uppermost portion of the earth,
approximately 30 meters. Near-surface
disposal includes disposal in
engineered facilities which may be built
totally or partially above-grade provided
that such facilities have protective
earthen covers. Near-surface disposal
does not inchude disposal facilities
which are partially or fully ebove-grade
with no protective earthen cover, which
are referred to as “above-ground
disposal.” Burial deeper than 30 meters
may also be satisfactory. Technical
requirements for alternative methods

may be added in the future.

58 FR 33886

(2) Near-surface disposal of
radioactive waste takes place at 2 near
surface disposal facility, which includes
all of the land and buildings necessary
to carry out the disposal. The disposal
site is that portion of the facility which
waste is used for disposal of waste and
consists of disposa! units and a buffer
zone. A disposal unit is a discrete
portion of the disposal site into which
wasie is placed for disposal. For near-
surface disposal, the disposal unit is
usually a trench. A buffer zone is s
portion of the disposal site that is
controlled by the licensee and that lies
under the site and between the
boundary of the disposal site and any
disposal unit. It provides controlled
space to establish monitoring locations
which are intended to provide an early
warning of radionuclide movement, and
to take mitigative measures if needed. In
choosing a disposa! site, site
characteristics should be considered in
terms of the indefinite future and
evaluated for at least & 500 year time
frame.
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