e S 5 ‘
United States %&M

- Nuclear Regulatory Commission

Repbrt of Review

~ MILLSTONE UNITS 4, 2, AND .

Allegations of Dlscnmmatuon in
NRC Office of Investigations Case
Nos. 1-96-002, 1-96-007, 1-97-007,
and Assocnated Lessons Learned

- Millstone Independent Review Team .

March 12, 1989



TABLE OF CONTENTS

l. Evidenﬁary Standard of Review .... ................ ciesane ....... 3
. Analysis Of CaSES .....cciieiiniiiiiiiiiiiiieiiiiatiiitiennaennn 2]
ll.  Enforcement Recommendation ................. e eiiiaaea, 15
V.  LesSONSLEAMEM ..eeevererrrrenannnnnneeeeeannseeeesnnnnnnnnnnns 21

| V. CONCIUSION «.veneenenreneeneennensensenensenenennenenns P 28
Attachments:

1. OGC Guidance for Determining Whethér Discrimination Occurréd
Case Study — Ol Case No. 1-95-002
Case Study - Ol Case No. 1-96-007
Case Study - Ol Case No. 1-97-007

o A » N

Separate Statement of Alan S. Rosentha!



* REPORT OF REVIEW OF ALLEGATIONS IN
NRC OFFICE OF INVESTIGATIONS
CASE NOS. 1-96-002, 1-96-007, 1-97-007,
AND ASSOCIATED LESSONS LEARNED

In accordance with Chairman Jackson's January 28, 1899 tasking memorandum and the
Chairman's February 9, 1999 memorandum establishing a charter for the Millstone
Independent Review Team (MIRT), we have conducted a review of Office of
Investigations (Ol) Case Nos. 1-96-002, 1-96-007, and 1-87-007, all of which were
described or referenced in the Office of the Inspector General (OIG) Event Inquiry, Case
No. 99-01S (Dec. 31, 1998) [hereinafter OIG Report]. Based on that review, we have
concluded the following: :

1. Withrespectto Case No. 1-96-002, as described in Attachment 2, the avallable
evidence is sufficient to support the conclusion that the two allegers were the
subjects of discrimination in violation of 10 C.F.R. § 50.7.

2. With respect to Case No. 1-86-007, as described in Attachment 3, the available
evidence is insufficient to support the conclusion that the three allegers were the
subjects of discrimination in violation of section 50.7.

3. With respect to Case No. 1-97-007, as is described in Attachment 4, the available
evidence is sufficient to support the conclusion that the alleger was the subject of
discrimination in violation of section 560.7. . :

Further, although we find there Is an adequate basis for a finding of discrimination in two
of these three cases, we recommend that no enforcement action be taken. Our
conclusion in this regard is based on the utility's apparently successful response to the
remedia! requirements already imposed by the agency to correct discrimination at the

- Northeast Utilities System (NU) Milistone facility.

In section |1 of this report, we summarize the results of our review of each of the three
cases and, having concluded there is a sufficient evidentiary basis for proceeding in two
of these cases, in section Hl explain our recommendation regarding appropriate
enforcement action. :

In addition, based on our review of the Ol investigative materials for these cases and the
information provided in connection with background interviews conducted by the MIRT
with individuals from the Office of the General Counsel (OGC), the Office of Enforcement
(OE), 0l, and OIG, we have concluded there are certain “lessons leamed” that can be
drawn relative to the investigative and enforcement processes that were utilized in these
cases. These are set forth in section IV of this report. Moreover, as requested in the
Chairman's January 28, 1999 memorandum, and as an introduction to our discussion
regarding the merits of the individual Ol cases, in section | of this report we provide &
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discussion of the "standard of review" for initiating enforcement cases conceming
violations of the provisions of 10 C.F.R. § 50.7 that afford individuals protection from
discrimination based on their involvement in “protected activities.”

Gary K. Hamer, Supervisory Investigator with the United States Office of Special
Counsel (OSC), acting as an expert advisor to the MIRT, participated in our background
interviews and discussions regarding the attached case studies, and reviewed the final
case studies and this report. He agrees with the conclusions and recommendations
made in this memorandum and the accompanying case studies.

Also acting as an expert advisor to the MIRT was Alan S. Rosenthal, former Chairman of
the NRC Atomic Safety and Licensing Appeal Panel and the General Accounting Office
Personnel Appeals Board. He likewise participated in our background interviews and
discussions regarding the attached case studies, and reviewed the final case studies and
this report. His views concurring in the contents of this report and the attached case
studies are included as Attachment 5. .

! The Review Team would like to express its appreciation to the administrative
staff of the Atomic Safety and Licensing Board Panel, in particular Jack Whetstine,
Sharon Perini, Allene Comiez, and James M. Cutchin, V, for their invaluable assistance
in the preparation of this report.



I. EVIDENTIARY STANDARD OF REVIEW

Before providing our analysis of the particular Ol cases, we outline the general standard
of review we conslider appropriate for reaching a decision about whether there Is an
adequate evidentiary basis to proceed in connection with each of these ¢ases. It should
- be noted, however, that this Is not the equivalent of a determination about whether to
actually proceed with an enforcement action. Although a determination about whether
there is an adequate evidentiary basis to sustain a discrimination allegation may be a
substantial factor in making a decision to proceed with an enforcement action, that
enforcement decision also involves consideration of the exercise of enforcement
discretion, with all of its policy and resource implications.

A. Four Elements for Review in Discrimination Cases

We discussed with both OE and OGC the standard they currently use to determine when
an enforcement case should be instituted relative to claimed violations of section 50.7.
We were provided with a copy of guidance recently prepared by OGC for use by the staff
in determining whether discrimination occurred in violation of section 50.7. In that
memorandum, a copy of which is included as Attachment 1, OGC describes an analytical
framework for determining whether discrimination occurred, pertinent parts of whlch we
summarize below. ,

As this guidance is relevant to the three cases we were asked to review,? four elements
are of critical importance:

1. Did the employee engage in protected activity?

To answer this question requires a determination about whether the employee took
some action to raise or advance a nuclear safety concem. As the OGC memo notes,
activities might include institifmg an NRC or Department of Labor (DOL) proceeding,
documenting safety concems, oran intemnal or external expression of safety concems.

2. Was the employer aware of the protected activity?

This element necesstitates a finding that the employer knew about the employee's
nuclear safety concem or acfivities to advance the concem. An employer would not be
liable for violating section 50.7 if an employee failed to articulate a safety concemin a
way that brought it to the employer’s attention.

2 As the OGC memo notes, other elements, such as whether the individual who is
the subject of the claimed discrimination is an “employee,” may be involved; however,
they are not at issue in the O! cases we reviewed.



3. Was an adverse action tak_en agdinst the employee?A

To satisfy this component, it is necessary to conclude that the employer visited some
detrimental effect on the employee’s terms, conditions, or privileges of employment. As
OGC points out, this could include a variety of actions ranging from actual termination to
the threat to take some detrimental action. : '

4, Was the adverse action taken because of the protected activity?

This requires a finding that there Is a causal link between the adverse action and the
protected activity. Thus, in considering an employer-articulated reason for taking an
adverse action that invariably is interposed to demonstrate the action was not taken
because of an employee’s protected activity, it is necessary to determine whether (1) the
articulated reason is a pretext intended to conceal an action taken solely because of

~ protected activity; or (2) the articulated reason is part of a dual motive for the action in
that there was both a legitimate and an improper, discrimination-based reason for th
action, with the latter being a “contributing factor” to the action.® -

-B. Standard for Determining Whether There Is A Sufficient Evidentiary Basis to
Institute an Enforcement Action

1. Nature of the Evidence in Discrimination Cases

Although all four of the items described above are necessary to make out a case of
discrimination under section 50.7, the fourth item is the most problematic, both generally
and in the cases we were asked to review. This is because it is rare that this crucial
element can be established by so-called “smoking gun" evidence, i.e., evidence that
imefutably shows the adverse action was pretextual. (The clearest example of such
evidence would be an admission by the official of the employer who was directly
responsible for the adverse action that he or she took that action against the employee
because the employee engaged in protected activity.)

Instead, what usually is available from an investigation into & section 5§0.7 discrimination
allegation Is testimony and documentary information, often conflicting, that provides
circumstantial evidence of whether an adverse action was taken because an employee
engaged in protected activity. Circumstantial evidence is “evidence that tends to prove a
fact by proving other events or circumstances which afford a basis fora reasonable
inference of the occurrence of the fact in issue." Webster's New Collegiate

Dictionary 203 (1875) [hereinafter Webster’s Dictionary]. In the context of &
discrimination case, relying on circumstantial evidence means that the requisite factual

3 The question of the degree to which the protected activity must be a
consideration in the employer’s determination to take an adverse actionso astobe a
*contributing factor” is discussed further in section 1.C.2 below.
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finding that adverse action was taken because of the protected activity would be the
product of a reasonable inference drawn from other proven events or circumstances in
the case.

In so describing what is often the central supporting material in discrimination cases, it
should not be supposed that because the information is circumstantial, the cases are
somehow rooted in weak or deficient evidence. All cases, including a criminal case that
must be proven with the highest degree of certainty, i.e., beyond a reasonable doubt,
legitimately can be based wholly on circumstantial evidence. Indeed, such evidence,
often the result of a painstaking exercise in drawing inferences (or more specifically
reasonable inferences) based on the factual circumstances that are presented, can be
as convincing as the *smoking gun.”

One other comment is appropriate regarding the nature of circumstantial evidence.
Based as It is upon the abllity to draw “reasonable inferences,” it is & somewhat
subjective notion. As is often said, “reasonable people can differ.” -Thus, there is room
for judgments to diverge about the extent to which any given circumstance or set of
circumstances Is sufficient to create an inference about the factinissue, i.e., in

section 50.7 discrimination cases, whether there is a sufficient causal nexus between the
protected activity and the adverse action. '

2. Evidentiary Basis for Enforcement Action

With this background, the question remains about the basis on which a decision should
be made whether there is sufficient evidence to institute an enforcement actionin a -
section 50.7 discrimination case, particularly with regard to the problematic fourth
element. This being said, there appear to be four possible “burden of proof” constructs
within which to frame a decision about whether there is sufficient evidence to conclude
that a violation of section §0.7 occurred. In ascending order of difficulty these are: (1)
the prima facle case; (2) preponderance of the evidence; (3) clear and convincing
evidence; (4) beyond a reasonable doubt. And in the context of a discrimination case
relative to the question of whether an adverse action was taken because of a protected
activity, they might be summarized as follows: ‘

a. Prima facie case - is there evidence that shows temporal proximity
between the protected activity and the adverse action (as this standard is
utilized in DOL discrimination cases, described further below, this is
usually one year).

b. Preponderance of the evidence — it is more likely than not (more thana
50-50 case) that the adverse action was pretextual or that protected
activity was a "contributing factor” in the adverse action.

c. Clear and convincing evidence — is there evidence that shows with
reasonable certainty or a high probability that the adverse action was



pretextual or that the protected activity was a “contributing factor” in the
adverse.action.

d. Beyond a reasonable doubt — is there evidence that is clear, precise, and
indubitable or that establishes to a moral certainty that the adverse action
was pretextual or that the protected achvlty was a “contributing factor” in
the adverse action.

From this group, the most obvious candidate is the preponderance of the evidence.
standard. As the OGC memorandum correctly indicates, this is the standard to be
applied if an administrative hearing is held on an agency enforcement case charging
discrimination. In contrast, invoking the clear and convincing evidence or beyond a
reasonable doubt standards seems unnecessary. Either would put the agency to a
higher standard of proof to lodge a charge than it would need to actually prove that

- charge if it is challenged. It is not apparent why imposing this burden on the
enforoernent process might be warranted.

So too, the lower standard used to establish'a prima facle case seems inappropriate.
That standard is used in caseés brought before DOL under section 211 of the Energy
Reorganization Act of 1974, 42 U.S.C. § §851, both in making & decision to institute an
agency investigation of an employee's discrimination complaint and in the initial stages of
the administrative hearing regarding the validity of the individuat's challenge. In DOL

- hearings, the shifting allocation of burdens that begins with the complainant’s need to
establish a prima facie case.recognizes the inherent difficulty an individual faces in
bringing a case that is likely to be based on circumstantial evidence about unspoken
motivations. As similarly is true in the equal.employment opportunity (EEO) arena,
providing that only a prima facie case must be established to shift the burden back to the
employer to show it did not act improperly ®is intended progressively to sharpen the
inquiry into the elusive factual question of intentional discrimination.” Texas Department
of Community Affairs v. Burdine, 450 U.S. 248, 254 n.8 (1981). In DOL cases, the prima
facie case generally is established by utilizing a inference (or presumption) based on
temporal proximity. Once established, the employer is then required to show that the
adverse action was motivated by legitimate, nondiscriminatory reasons. Ultimately,
however, the burden rests on the complainant to show by a preponderance of the
evidence that the employer’s adverse action was taken because of the employee's
protected actmty

In the context of NRC discrimination cases, one of the significant justifications for the
burden shifting that is at the heart of the prima facle case seems to be lacking. With its
resources and access to licensee employees and documentation by way of its
investigative processes, this agency should be able to look into allegations.of
discrimination in a way that allows development of a significantly more concrete
evidentiary record than the average employee in a DOL hearing. Accordingly, it makes
sense for the decision about whether there is a sufficient evidentiary basis to proceed to
be based on an assessment of how strong the case is in relationship to the ultimate



standard of proof — preponderance of the evidence. Compare U.S. Department of
Justice, Principles of Federal Prosecution 5-6 (July 1980) (government attomey should
commence or recommend federal prosecution if he or she believes that a person's
conduct constitutes a federal offense and that admissible evidence wilt probably be
sufficient to obtain a conviction). ‘

Aocordmgly. in assessing these and other dxscnmlnatlon cases, we belzeve the
appropnate ‘e\ndentxary' standard should be:

Whether, based on all the available evidence, there is information
sufficient to provide a reasonable expectation that a violation of
section 50.7 can be shown by a preponderance of the evidence.

In the context of this standard, as the OGC memorandum suggests, Attachment 1, at 2
n.1, we would consider the "available evidence® to include all the information accessible
to those making the enforcement decision, regardless of whether it would be considered
admissible in an adjudicatory hearing.* Further, we note that, because this standard is
based on a "reasonable expectation” of what can be shown, there is room for differing
informed judgments about when the requisite expectation has been fuffilled.

C. Additional Considerations

Having outiined this general standard we thlnk two addmonal related points require
some mention.

1. Evidentiary Basis to Charge Company v. Individual Comeany Officials

From the information gathered as part of the OIG investigation, there seems to be some
uncertainty about whether there is a difference in the evidentiary standard when
enforcement action is being considered against a company, as opposed to the company
employees who are alleged to have been the actors in the adverse action. Thereis a
suggestion that, for the latter, there should be a somewhat higher standard, going more
toward the clear and convincing side of the evidentiary spectrum. As far as we can
ascertain, however, the applicable statutory or regulatory provisions regarding
discrimination do not distinguish between the company and its employees in terms of

4 As the OGC memorandum appears to recognize, see Attachment 1, at 3,
making a decision based on “available” rather than “admissible” evidence does not
relieve those entrusted with making the decision on whether to go forward from candidly
conslidering the strength of that evidence, which should include possible admissibility
problems. In the administrative context, however, *admissibility” is a more flexible
concept that allows the use of evidence, such as hearsay, that would not be permitted in
a judicial proceeding. See, e.9., Philadelphia Electric Co. (Limerick Generating Station,
Units 1 and 2), ALAB-863, 25 NRC 273, 279 (1687).



culpability or liability. Accordingly, in both instances, the evidentiary standard must be
the same.

What may lead to different treatment is the exercise of enforcement discretion. Even
with a determination that there is an adequate evidentiary basis for finding a violation, as
the Enforcement Policy indicates, the agency has wide discretion in determining when to
act against companies or individuals that violate its requirements. Relative to
discrimination cases, any number of factors may be relevant to bringing charges against
individuals, including the seriousness of the violation, whether the individual has
committed previous violations, and the company’s efforts to correct any violation both as
to the company employee involved in the adverse action and the employee who was the
subject of the action. :

Ultimately, & is important not to confuse the standard being utilized to determine whether
a case has a sufficient evidentiary basis to go forward and the associated exercise of
enforcement discretion to ensure that afl applicable agency-policy and resource
considerations are given appropriate consideration. .

2. Protected Activity as a “Contributing Factor” in Dual Motive Cases.

As we have already noted, in "dual motive” cases the question that must be confronted -
is whether the protected activity was a “contributing factor” in the adverse action. it might
. be asked, however, what is the meaning of “contribute” in terms of the quantitative or
qualitative addition that the protected activity made to the decision to bring an adverse
action? ' . .

One suggestion we encountered was to apply a “but for” analysis, whereby one would

find the protected activity to be a contributing factor if one could reasonably conclude
that “but for" the protected activity, the adverse action would not have been taken. This,
however, seems to set the bar too high, because it essentially requires that the protected
activity be a predominate reason for the adverse action. On the other hand, if the
protected activity played a role in the adverse action that was the equivalent of adding "a
drop of water into the ocean,” would that provide a sufiicient evidentiary basis for going
forward? Common sense suggests that it must be something more.

*Contribute” is defined as “to play a significant part in bringing about an eénd or result.”
Webster's Dictionary at 247. And, in tum, “significant” Is defined as *having or likely to
_have influence or effect.” Jd. et 1079. These definttions, in concert, arguably strike the
proper balance. And consistent with their terms, knowledge that an employee has

_ engaged in protected activity by the company official taking the adverse action, standing
glone, would not be enough to establish that the protected activity was a *contributing
factor.” Instead, there would need to be an adequate evidentiary basis, i.e., a:
preponderance of the evidence, for a reasonable inference that the company official had
some motivation or impetus relating to the protected activity that, in some meaningful
way, was an ingredient in the decision to take the adverse action.



Il. ANALYSIS OF CASES

A Case Review Process

In accordance with the directive in Chairman Jackson’s January 28, 1999 memorandum,
the review team evaluated three Ol cases involving discrimination allegations. Although
all the team members and team advisors familiarized themselves with each of the cases,
an individualized, in-depth review of each of the cases was conducted by a single team
member or advisor who provided a report on his or her conclusions.

For these in-depth studies, the case reviewer had available the Ol case report; all
supporting exhibits; the Ol investigative file for the case, which included correspondence
and investigator notes; and the OE file for the case. In addition, relative to Case
Nos. 1-96-002 and 1-97-007, team personnel conducted interviews with the Ol
investigators with principal responsibility for those cases to clarify questions about the
“scope of the Investigation that was conducted. Further, relative to Case No. 1-86-007,
the in-depth review included consideration of the October 2, 1996 NRC Task Force
Report and associated attachments; a December 10, 1897 Ol Investigator
memorandum; the investigative report in another Ol case, No. 1-90-001, along with two
interview reports condticted in connection with that case; and a February 4, 1999 letter to
Chalrman Jackson from one of the allegers. Also in connection with that case, the team
reviewed additional comparative information regarding the employees who were in the
final pool considered for termination that OIG obtained from NU as part of the inquiry that
_resutted in the OIG December 1898 report. Finally, also considered in Case No. 1-96-
002 were SECY-98-292, Proposed Staff Action Regarding Alleged Discrimination
Against Two Employees at Northeast Utilities (EA 98-325) (Dec. 21, 1898); -
Commissioner vote sheets conceming that SECY paper; and letters dated January 19,
January 27, February 9, and February 23, 1999, from one of the allegers to OIG that -
were referred to the review team for its consideratuon &

Besides this case specific information, team personnel also reviewed various “generic”
documents in an attempt to acquire an understanding of the overall situation at Milistone
during the relevant time period. These included: Confirmatory Order Establishing
Independent Corrective Action Verification Program (Effective Immediately) (Aug. 14,
1896); NRC Office of Nuclear Reactor Regulation, Millstone Lessons Learned Task
Group Report, Part 1: Review and Findings (Sept: 1896); Order Requiring Independent,
Third-Party Oversight of Northeast Nuclear Energy Company’s Implementationof -
Resolution of Millstone Station Employees’ Safety Concems (Oct. 24, 1896) [herelnafter
October 1996 Order]; SECY-97-036, Millstone Lessons Learned Report, Part 2: Policy
Issues (Feb. 12, 1897); SECY-98-090, Selected Issues Related to Recovery of Millstone

§ OIG advised the team that the alleger was informed of the referral of the
January 1999 letters.



Nuclear Power Station Unit 3 (Apr. 24, 1998); SECY-98-119, Remaining Issues Related

“to Recovery of Millstone Nuclear Power Station, Unit 3 (May 28, 1998); SECY-99-10,
Closure of Order Requiring Independent, Third-Party Oversight of Northeast Nuclear
Energy Company’s Implementation of Resolution of the Millstone Station Employees’
Safety Concerns (Jan. 12, 1999); Transcript of Meeting on Status of Third Party
Oversight of Millstone Station's Employee Concems Program and Safety Conscious
Work Environment (Jan. 19, 1898).

Each of the individual case studies was subjected to critical analysis by allteam
personnel. The case studies have been adopted by all of the team members and, as is
noted above, each has been endorsed by the team's advisors.

B. Discrimination at Northeast Utilities

As Is noted above, each of the three cases assigned for independent review was
evaluated in terms of its individual merits as reflected by the documentary and
testimonial evidence obtained in the course of the Ol investigation...Nonetheless, given
the circumstantial nature of the body of that evidence, in reaching a conclusion
respecting whether discriminatory action on the part of NU management occurred it was
necessary in each case to draw inferenoes from the estabhshed facts.

This function was undertaken against the background of an order issued in late' 1996 on
behalf of the Commission by the Acting Director of the Office of Nuclear Reactor
Regulation with regard to the operating licenses held by NU for the three Millstone units.
As noted in its caption and further developed in its text, the order imposed a requirement
- that there be independent, third-party oversight of NU implementation of a mandated -
“comprehensive plan for reviewing and dispositioning safety issues raised by [its]
employees and ensuring that employees who raise safety concemns are not subject to
discrimination.” October 1896 Order at 7. .

As justification for imposing the requirement, the order observed that it was addressing

- “*past failures in management processes and procedures for handling safety Issues
raised by employees, and in ensuring that the employees who raise safety concerns are
not discriminated against.” Id. at 2. The order went on to note the Commission’s
concem regarding the manner in which NU “has treated employees who brought safety
and other concems to the attention of [its] management.” Id.

Still fuﬁher. the order pointed to NU completion in January 1996 of its review of “the
effectiveness of its Nuclear Safety Concems Program (NSCP) in taking corrective
actions related to employee concemns and ensuring that the employees who ralse
concerms are treated appropriately.” Id. at3. According to the order, that review led to
findings “similar to those of previous [NU] assessments, studies and audits performed
since 19891.° |d. at 4. Among those “common findings” was one to the effect that
management “tended to punish rather than reward employees who raised safety
concemns.” {d. Moreover, the review disclosed that many of the past problems it
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identified still existed because pnor recommendations had not been implemented *in a
coordinated and effective manner.” Id.

The cases before us involve allegations of discriminatory action in 1993, 1995, and 1996,
respectively. Thus, they called for an examination of events occurring in the period
during which, according to the Commission order, there were significant deficiencies in
the manner in which NU was treating employees who raised safety concemns.

Standing alone, that consideration could not be deemed dispositive in assessing the
merit of the allegations at hand. Stated otherwise, it does not necessarily follow from the
- fact there may have been numerous instances of discriminatory action in the relevant
time period that the indwidual a!legers with whom we are concemed were among the
victims.

At the same time, however, the revelations contained in the Commission order manifestly
could be taken into account in circumstances where the Ol investigation was found to
have produced sufficient independent evidence to support an inference that a nexus
existed between the alleger’s dismissal or.demotion and the protected activity in which
he had previously engaged. More specifically, NU's unenviable track record in dealing
with employees who had raised safety concemns could properly serve in such
circumstances to buttress the independently drawn inference of improper management
conduct. Additionally, although seemingly not the situation in any of the cases at hand,
had the Ol record allowed a choice between equally plausible opposing inferences
respecting the likelihood that protected activity was an infiuencing factor in the adverse
personnel action, that track record might well have tipped the balance in favor of a
finding of discrimination.

Against this backdrop, we provide the following synopsis of our review and conclusions
regarding each of the three cases.®

C. _ Case No. 1-95-002

Ol Case No. 1-96-002 involved two supervisors who were demoted in the course of a
“reintegration,” i.e., reorganization, of NU's nuclear engineering functions in November
1893. Both employees maintained that their demotions, to the positions of senior and
principal engineer, respectively, were prompted by the fact that they had raised and
championed a variety of safety issues in the two years preceding the reorganization.
Indeed, just days before the announcement of the reorganization, both had raised

€ In connection with the foregoing discussion, we note that the totality of the
record before us does not support the conclusion that discriminatory circumstances at
NU were so “pervasive and regular” with respect to the individual allegers as to
constitute a “hostile work environment” as that oonoept is outlined in the OGC guidance
memorandum. See Attachment 1, at 2.
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controversial safety issues with the vice presldent who presided over the process that led
to their demotions.

The reorganization involved not merely first-level supervisory positions such as those
held by the employees here involved but, as well, higher-leve! positions including those
held by vice presidents. The process of determining with whom the various positions
would be filled was, however, not the same in all instances.

fn the case of managers, directors, and vice presidents, each candidate for such a
position recelved a formal assessment based upon the consideration of a number of
competency factors and a numerical rating that ultimately influenced the placement
decisions. In the case of the first-level supervisory positions, however, there was no
equivalent evaluation of employees who were supervisors at the time. The selection for
those posttions was made from a pool consisting of incumbent supervisors and
emp!oyees who either had some experience as acting supervisors or no supervisory
expenence at all. The managerial potential of only the forty to fifty employees not in
supervisory posttions was assessed Those emp!oyees were then ranked in four
quarhles

The actual supervisory position selections were made at a meeting presided over by a
vice president and attended by, among others, persons who had already been tapped for
director positions in the reorganized engineering structures. Apart from the quartile
ratings for the potential supervisors, there was no written material — such as
performance appralsals — available to the selecting officials. Moreover, it appears that,
in order to receive any consideration, a candidate had to be proposed by one of those
officials. According to the presiding vice president, the objective of the selection process
was to determine which candidates wou!d be the *best fit” in the positions that survived
the reorganization.

Whether or not the names of the two allegers were ever mentioned, the Ol record
indicates that apparently neither received any consideration at all. In the totality of the
circumstances disclosed by the Ol record, we concluded that it could and should be
inferred that this failure was influenced by the employees’ prior protected activity.
Among other things, both individuals had strong performance appraisals that reflected
attributes that would appear to have been what was being sought in the quest for the
*best fits.* Beyond that, one of the allegers was replaced as a supervisor by an

-individual (a prior mere acting supervisor) who was not shown to have possessed

qualifications lacking in the alleger.

All in all, the officials involved in the selection process did not supply a credible
explanation respecting why neither alleger was worthy even of consideration for retention
in supervisory positions in which they had performed well in the past. Given the totally
subjective nature of the selection process for supervisory positions, this shortcoming
could be deemed pivotal on the questlon of whether their protected activity influenced
their non-selection.
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Consequently, we have concluded with respect to this case that, based on all the
-available evidence, there is information sufficient to provide a reasonable expectation
that a violation of section 50.7 can be shown by a preponderance of the evidence.

D.  Case No. 1-86-007

Ol Case No. 1-96-007 involved three individuals whose employment was terminated in
January 1996, along with ninety-nine other employees, as part of a workforce reduction
program. Each employee alleged that his inclusion in the reduction was brought about
by reason of his involvement in protected activity.

Employees under consideration for termination under-the workforce reduction program
were evaluated and ranked, on a matrix, with their peers in & number of specific areas of
competence. With input from their supervisors, managers were responsible for
completing the matrices and were to base their scores on the employee's last two
performance reviews and a prediction of how the employee was likely to perform in the
future organization. The review procedure in connection with the completed matrices .
included an examination of those of certain employees who had raised safety concems.
The purpose was to ensure that they had not been targeted specifically for reduction.
The three allegers were on this so-called “added assurance” review list.

_In the case of the division in which each of the allegers was employed, it was ultfmately '
determined that a total of four employees were to be terminated. On the basis of their
low relative rankings on the matrices, the allegers were included in that group.

Because the matrices of the employees not terminated were destroyed in the interim, an
inquiry into whether there was invidious disparate treatment of the allegers has been
foreclosed. The Ol record, however, not only confirmed that the allegers had faired
poorly in the evaluation process, but also negated any suggestion that their low rankings
might have had discriminatory underpinnings. The content of their matrices was
furnished by first and second-level supervisors without any discernible reason to provide
 the allegers with unjustifiable low evaluations in retaliation for their protected activity.
More important, peers of all three allegers confirmed the existence of performance
shortcomings that readily justified the rankings that were given to them. There was
some suggestion that the vice president in charge of the division in which they worked

. may have acted against them because of his knowledge either of the past involvement of
. two of the allegers with a well known Millstone whistleblower or as a resutt of his service
on a board that reviewed the other alleger’s appeal of his 1894 performance evaluation.
In the totality of circumstances, however, we could not discern a sufficient basis for a
finding that the protected activities of one or more of the allegers was a factor involved in
their inclusion in the workforce reduction.

In this regard, we have considered the concemns expressed by the NRC Task Force and

the Ol investigator with principal responsibility for this case. On analysis of these
concems, our assessment of the record before us remains unaltered.

-13-



Consequently, we have concluded with respect to this case that, based on all the
available evidence, there is not information sufficient to provide a reasonable expectation
that a violation of section 50.7 can be shown by a preponderance of the evidence.

»

€.  Case No. 1-97-007

Ol Case No. 1-97-007 involved an electrical engineering supervisor whose employment
was terminated in August 1895. The assigned justification for that action was that his
performance in that role was unsatisfactory and, under a newly-formulated aooountabﬂity
philosophy, in such circumstances-dismissal rather than demotion was required. The
employee insisted, however, that his dismissal was in retaliation for his having
immediately reported to higher-level management a threat he had allegediy received
from his immediate superior approximately nine months earlier. As he had interpreted
the threat, he was being told that, if modifications on-a Millstone Unit 2 safety-related
system extended a refueling outage then in effect, he and a subordinate engineer
assigned to the project would be fired. Thus, he was being at leastimplicitly directed to
‘cut comers if necessary to ensure that the project dxd not hold up resumptlon of Unit 2
operatuon

Our analysis of the record persuaded us that the reason assigned for the employee’s
termination was pretextual and that, in actuality, he was a victim of discriminatory action
based upon his protected activity in reporting the threat. Two considerations pnncipally
undergird this conclusion.

First, the management officials responsible for the termination decision maintained that,
in the 1994-95 time period, his supervisory performance was so poor that resort to a
performance improvement plan would have served no good purpose. (Subsequently, a
grievance committee ordered his reinstatement on the ground that company and
departmental policy had required that he be given an opportunity to improve his
performance.) Yet, the employee had become a supervisor in the early 1980s and the
Ol investigation revealed that, up to 1894, his performance appraisals were
unblemished.

Second, the primary assigned example of assertedly poor supervisory performance
involved an untoward incident that occurred when the employee was on vacation. The
explanation given by management for nonetheless holding him accountable for the
-incident was specious Moreover, the individual found principally responsib!e for the
incident was later given supervisory responsibilities. -

Consequently, we have concluded with respect to thls case that, based on all the

available evidence, there Is information sufficient to provide a reasonable expectation
that a violation of section 50.7 can be shown by a preponderance of the evidence.
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. ENFORCEMENT RECOMMENDATION

The question remains as to whether enforcement action should be taken in either or both
of the two cases in which we have concluded that NU management personnel
discriminated against subordinates because they engaged in protected activities. If
taken, that action could be directed against either or both the licensee and the .
discriminating managers.

Manifestly, the question is essentially one of the appropriate exercise of enforcement
discretion and, as such, brings policy considerations into play. Moreover, some of those
considerations — for example, the best utilization of what are doubtless limited agency
resources — clearly are beyond our ability to evaluate. We thus must confine ourselves
to what can be said based upon our understanding of the philosophy undergirding the
Commission’s enforcement policy, as well as of significant developments occurring since
the determined discriminatory actions took place in 1893 and 1895, respectively.

A Enforcement Policy Regarding Discrimination Cases

A reading of the totality of the General Statement of Policy and Procedures for NRC

- Enforcement Actions, NUREG-1600, Rev. 1 (May 1998), 63 Fed. Reg. 26,630 (1998)

- [hereinafter NUREG-1600], confirms the remedial nature of such actions. In the context
of discriminatory misconduct such as that found to have occurred in the two cases here,
the foundation of the enforcement policy appears to be the recognition that retaliation
against employees who have raised safety concems poses a significant actual or
potential threat to the public health and safety. Accordingly, it is important where
wrongdoing of that stripe has been uncovered that measures be taken designed to
ensure that there Is not a repetition on the part of the licensee and its managers.
Further, it is equally important that the message be clearly conveyed to other NRC
licensees and their managers that retaliatory adverse personnel actions are a very
serious matter and cannot and will not be tolerated by this agency.

B. Relevant Factors in Implementing Policy

If this understanding is comrect, the pivotal inquiry is into whether, in the circumstances at
hand, enforcement action against NU and/or its offending managers is warranted in the
furtherance of the dual purposes at the root of the enforcement policy as it applies to
discrimination cases. In approaching this question, we have taken note of three -

-documents of seeming relevance: (1) the previously discussed October 24, 1996 A
Commission order in which NU was directed to take certain specific steps designed to
rectify prior misconduct in the treatment of employees who had voiced safety concems;
(2) the transcript of an open Commission meeting held on January 19, 1999, regarding
possible closure of that order; and (3) the March 9, 1999 staff requirements
memorandum (SRM) approvmg the staff's recommendation to close out the October
1986 order.
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1. October 1696 Order

As earlier noted, the backdrop of the October 1996 order was a several year history of
retaliation by NU managers against employees who engaged in protected activity; as
stated in the order, one recurrent finding was to the effect that the management ‘tended
to punish rather than reward employees who raised safety concemns.” This state of
affairs prompted the Commission to order NU to put in place an independent, third-party
oversight of its implementation of a mandated “comprehensive plan for reviewing and
dispositioning safety issues raised by [its] employees and ensuring that employees who
ralse safety concems are not subject to discrimination.” See supra p. 10.

2. January 1898 Commission Meeting

The January 18 Commission meeting — conducted more than two years after the
October 1996 order was Issued - addressed specifically the matter of the status of the
- third-party oversight of Millstone Station’s Employee Concemns Program (ECP) and

safety conscious work environment (SCWE). The participants in the meeting included, in
addition to a number of NU officers assigned to the Millstone facility, officials of Little
Harbor Consultants, Inc. (which conducted the independent third-party oversight),
members of the Milistone Ad-Hoc Employee Group, and senior members of the NRC
staff.

At the outset of the meeting. Chairman Jackson referred to the October 1996
Commission order and to events in the wake of that order. Among other things, she
noted that, with Commission approval, NU had selected Little Harbor Consutltants to
conduct the third party oversight. Since May 1997, approximately & dozen meetings had
been held between NU, Little Harbor, and the NRC staff to discuss the status of the
mandated NU comprehensive plan embracing the ECP and the SCWE. The purpose of
the January 1899 briefing, she indicated, was to collect information to assist the
Commission in deciding “whether to close the October, 1995 order.” Tr. at S-5 to S-8.

After entertaining the viaws of NU senior management who expressed the belief that the
comprehensive plan was achieving the desired results, Tr. at S-8 to S-75, the
Commission invited Little Harbor’s appraisal. In response, John Beck, its president, first
outlined the specific functions that Little Harbor had undertaken in carrying out the

. assigned mission. Tr. at S-76 to S-78. He then stated categorically that he supported
the lifting of the October 1896 order.- Tr. at S-78 to S-79. In his words: “We genuinely
fee! that we are no longer needed on a full time basis to assure that Millstone
management does the right thing when challenged by those events which occur in
everyone's work place. We further believe that Millstone management is committed to

" keeping it that way in the future.” Tr. at S-79.7 This assessment was essentially

The Commission was told that NU nonetheless planned to continue to avall itself
(continued...)
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endorsed by Billie Garde, a Little Harbor consultant involved in the oversight activity.
Tr. at S-83.

-. Forits part, the NRC staff concurred in the Little Harbor judgment that the strictures of
the October 1996 order were no longer required. Tr. at S-89 to §-120. And the three
representatives of the Millstone Employees Ad-Hoc Group were generally positive
-respecting the effectiveness of the corrective measures taken in fuffiliment of that order.
Tr. at S-128 to S-147.°

3. Closure of October 1996 Order

Subsequently, in apparent agreement with the appraisals of NU, the staff, Little Harbor,
and the Milistone Employees Ad-Hoc Group, in a March 8, 1899 SRM conceming
SECY-99-10, the Commission approved the staff’'s recommendation to close the October
1996 order. In doing so, the Commission directed the staff to be vigilant in‘mionitoring
NU's performance in the ECP and SCWE areas to ensure any performanoe decline is
detected early on.

* C. Timing of Enforcement Action

As s apparent from the foregoling, over two years before the determination of

" wrongdoing that we now make in Cases Nos. 1-86-002 and 1-87-007, the Commission
took action against NU that, in its effect, applied directly to such wrongdoing. This was,
of course, a very unusual sequence of events insofar as concerns the customary
Commission response to allegations of discrimination flowing from protected activity.

Normally, the consideration of possible Commission enforcement action addressed to a
particular alleged violation of the employee protection provisions of 10 C.F.R. § 50.7
does, as it must, abide a finding that the allegation is ‘meritorious. Only upon such a
finding can it be appropriately determined what, If any, sanction against the licensee
and/or the offending managers should be imposed in the fulfillment of the purposes
underlying the enforcement policy as applied to section 50.7 violations.

As seen, two factors turned the normal process on its head in this instance. First, by
1995 it had become clear to the Commission that there had been for many years an
unheatthy NU environment respecting the treatment of employees engaged in protected

1(...continued)
of Litlle Harbor’s services on a part-time basis. Tr. at S-21, S-80.

¢ Other witnesses, including representatives of the State of Connecticut Nuclear
Energy Advisory Council and Friends of a Safe Millstone, expressed the view that it was
desirable to continue Little Harbor oversight on an *on call” part-time basis. Tr at §-123,
S-146.
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activities. As a consequence, comrective action in the form of the NU implementation of a
- broad-scale remedial plan under independent third-party oversight was ordered in that
year. Second, while the umbrella of the decreed corrective action extended to the
allegations of 1893 and 1995 wrongdoing in Cases Nos. 1-96-002 and 1-97-007,
respectively, it Is not until 1999 that those allegations are being upheld. As of this time,
the cormrective action has been in progress for over two years and, according to all those
involved in its implementation (NU), its oversight (Little Harbor), and its regulatory
appraisal (NRC staff), has successfully accomplished its intended objective, an
assessment with which the Commission seemingly agrees. _

D. Rec_:ommendation
1. Completed NU Remedial Actions Make Enforcement Action Unnecessary

In the final analysis, it appears that, with the Commission’s apparent acceptance of the
representations made at the January 19 meeting, as a result of agency action taken on
the basis of a generic determination of wrongdoing the misconduct found in the two
cases under consideration was adequately remedied before those findings surfaced.® In
that extraordinary circumstance, there is reason to question what worthwhile purpose
might be served by taking further, formal enforcement action against either NU or its
managers responsible for the 1993 and 1995 discrimination. The October 1996 order

~conveyed & strong message to NU respecting the unacceptability of the conduct
addressed In it and, among other things, put NU to the considerable expense of
arranging for independent third party oversight. That message seemingly has had its
desired result insofar as regards NU and doubtiess was not lost on other reactor
licensees.”® That being so, any additional sanction imposed at this time — such as the
imposition of a civil penalty - might be thought to be more punitive in character than
remedial.

2. Enforcement Action If Completed NU Remedxal Actions Are Found to be
Insufficient as Basis for Foregoing Enforcement Action _

Should the Commission nonetheless not be satisfied that the misconduct found in the
two cases under consideration has already been totally remedied, as we explain below

" %1n addition, it should be noted that, in Case-No. 1-97-007, an NU grievance
committee overturned the termination that we have found had a discriminatory
foundation (albeit on other, purely procedural, grounds).

2 With what is an apparently radical change in the NU environment since 1996
with regard to the treatment of employees raising safety concems, it Is a reasonable
assumption that the offending managers in the cases we have reviewed who are still
employed by NU have been “given the word" that such conduct is not acceptable and will
not be tolerated.
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" the violations we have identified do appear to warrant escalated enforcement action
against the licensee. Additionally, enforcement action against the utility officials involved
in the discriminatory activities may be warranted as well. ,

For Case No. 1-96-002, given our conclusions about the involvement of two mid-level
management officials (a director and a vice president, who were third and fourth-leve!
supervisors, respectively), a Severity Level I civil penalty is potentially involved. See
NUREG-1600, at 23, 63 Fed. Reg. at 26,652. Moreover, applying the enforcement
policy flow chart, jd. at ©, 63 Fed. Reg. at-26,638, because NU has been the subject of
escalated enforcement action within the past two years, see SECY-88-119, at 13-14,
and, in these drcumstances, would recelve no credit for identification or corrective
action," subject to the exercise of discretion,* the civil penalty amount potentially would
be the Severity Level Il base amount ($88,000) plus 100 percent.

For Case No. 1-67-007, because one of the NU officlals involved was &t the time a
mid-evel management official (a director, who was third-level supervisor),-a Severity
Leve! Il civil penalty also potentially Is involved. - Again, because NU has been the -
subject of escalated action within the past-two years and, in these circumstances, would
be entitled to no credit for identification or corrective action, subject to the exercise of
discretion, the civil penalty amount potentially would be the Severity Leve! ll base
amount plus 100 percent.

! The Identification credit appears inappropriate in Case No. 1-86-002 because
the agency, not NU, s identifying the violation. In connection with the comective action
credit, the enforcement policy statement indicates that in discrimination cases it should
normally be considered only If the licensee “takes prompt, comprehensive corrective
action that (1) addresses the broader environment for ralsing safety concems in the-
workplace, and (2) provides a remedy for the particular discrimination at issue.” :
NUREG-1600, at 11, 63 Fed. Reg. at 26,640. For Case No. 1-96-002, up to this point
the licensee has not takén any action under the second element, and thus does not
appear to qualify for this credit either.

2 [n both cases, there may be significant questions about the appropriate use of
limited enforcement resources. As we have previously noted, this is-a matter about .
which we cannot make an informed judgment. . S

8 The identification credit appears inappropriate in Case No. 1-97-007 as well
because the agency, not NU, is identifying the violation. The corrective action credit also
appears inapplicable because under element two — provide a remedy for the particular
discrimination — although the utility did take action to reinstate the terminated employee
through an intemal grievance process, that was &s a result of a finding unrelated to
discrimination. See supra note 8. :

-19-



With respect to the individuals involved, the agency previously has taken enforcement
action against utility officials found to have been involved in discriminatory activities, by
issuing either a notice of violation or an order banning the individual from ficensed
activities for a specified period." A review of sigmﬁcznt enforcement actions between -
January 1990 and June 1898 reveals three instances in which utility supervisors, as
“individuals, have been subjected to agency enforcement action for being involved in
taking discriminatory actions in violation of section 50.7.%

As the enforcement policy notes, however, when escalated enforcement action appears
to be warranted, the agency may provide the opportunity for a predecisional enforcement
conference to obtain further information to assist it in making the appropriate
enforcement decision. In this instance, particularly with respect to the individuals
involved,'® such a conference should be convened to ensure that the agency can make a
fully informed enforcement decision.

% Although the enforcement policy also indicates that a letter of reprimand may
-be Issued to an individual to identify significant deficiencies in his or her performance of
licensed activities, it is our understanding that use of this administrative action is in the
process of being dusconﬁmued : :

: . 5 |n 1895 and 1996 cases — IA 95-042 and IA 96-015, respec’avely - notices of -

-.vio!atlon for Severity Level Il and Severity Leve! Il violations were Issued to individuals
after OIG or Ol and DOL findings of discrimination by their employer based on their
actions, and, in one case, a federal criminal guilty plea to violating NRC requirements.
.In both cases, the staff did not issue an order removing the individuals from licensed .

. activities. In the one instance, the staff indicated this was based on the employer's -

. action removing the individual from such activities, while in the other the staff recognized
the significant penalties already imposed, including loss of employment and a felony
conviction, as well as the individual's recognition he had acted improperly and
understood the importance of the requirements of section 50.7. In the third case, which
was:brought in 1997 (IA 86-101), an enforcement order was issued against a utility vice
president for violating section §0.7 following-O! and DOL findings of discrimination by his
employer based on his actions. In the enforcement order, which placed a five-year
prohibition on his involvement in NRC-licensed activities, it was noted that during a
predecisional enforcement conference the utility official continued to insist that he had
not taken any discriminatory action.

¢ With respect to the individuals involved, based on the cases previously brought

by the agency, a significant factor in making an enforcement decision appears to be the
extent to which those individuals are willing to acknowledge wrongdoing.
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IV. LESSONS LEARNED

A. Lessons Leamned Review Process

In seeking to draw lessons leamed from the investigative and enforcemeht processes
used with respect to these cases, and principally Case No. 1-86-007 that was the focus
of the December 1998 OIG report, in addition to review of the Individual case information
outlined in section Il.A. above, team personnel reviewed the January 27, 1999
memorandum from the Executive Director for Operations (EDO) outlining staff responses
to Chairman Jackson's January 7, 1999 questions conceming the December 1898 OIG
report, and conducted interviews with senior officials from Ol, OE, and OGC about the
general conduct of the agency’s Investigative and enforcement processes. Team
personnel also had discussions with an OIG investigator who was involved in the
preparation of the December 1898 report. In this regard, the team was given access to
the transcribed interviews of various agency employees taken during the OIG inquiry that
led to the December 1898 report.

Based on the information gathered through this process, we provide the following
suggestions and recommendations.

B.  Lessons Leamed
1. Utilization of Millstone Task Force

From what we have been able to gather, the decision to assemble the special task force
_ to begin a review of the 1896 Millstone reorganizatlon apparently was a sound one.
What is less clear, however, is whether there was a clear concept of the way in which
that group's work was to be utilized and incorporated into the existing investigative and
enforoement processes. - The seemingly abrupt degision to halt their work, in
combmatnon with the belated direction, some five months later, to.prepare a report on
their conclusions, seems to reflect there was not, at its conception, a plan for integrating
_the task force into the existing regulatory scheme. This is also reflected by the apparent
- lack of any concerted effort to include appropriate task force members in all steps of the
enforcement process, including the June 1998 final conference on Case No. 1-96-007.

.A special task force like that established to review the 1896 NU.downsizing effort can
serve a valuable purpose by bringing special expertise and insight into the investigative
and enforcement processes. As the circumstances surrounding that task force illustrate,
however, failure explicitly to define the group’s role in the existing agency processes
from the outset can effectively nullify its usefulness by creating unnecessary
misunderstandings and mlsperoeptnons about the validity of any results derived from
those processes.
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2. Ol Investigation

Although as to each of the three cases reviewed, we generally found the Ol investigation
to be thorough and comprehensive, we were struck by the lack of comment by the
investigators regarding their observations of witness behavior or demeanor that would be
relevant in assessing the witness' credibility and veracity. Particutarly in the context of
these discrimination cases that depend on inferences about motives, witness credibility
can be a significant factor in assessing the strength or weakness of evidence upon which
inferences about discrimination will be based. In discussions with Ol, it was suggested
that they are reluctant to put such information in reports, but are always willing to discuss
such matters with OE or OGC personnel involved in case review. To the degree there is
a need for closer coordination between OGC and Ol (and perhaps OE as well) regarding
case development and analysis, see section IV.B.5 below, we would hope thistype of ¢
information will be conveyed and affirmatively utilized in making decisions about whether -
there is an adequate evidentiary basis to proceed with particular discrimination cases. :

3. Department of Justice (DOJ) Interaction

Another apparently unique aspect regarding the various discrimination cases relating to
Millstone is the request from the local United States Attorney’s Office that Ol
investigative reports relating to referred Millstone discrimination allegations not include a
summary of conclusions. The apparent basis for this request was previous leaks of this
information coming from within the NRC that the federal prosecutors perceived was
interfering with their ability to conduct their prosecutorial assessments.

While the decision not to forward Ol summaries for these reports was appropriate, the
apparent decislon not to even prepare those summaries is questionable. The process of
analyzing the mass of information generated in the coursé of investigations such as
those at issue here in order to prepare a thorough, reasoned summary and supporting
conclusions is a vital part of the process. Notwithstanding the problem of leaks, it does
not seem that preparing such a summary, retaining it within Ol untit DOJ has finished its
review of the report, and then attaching the summary (with any additional
supplementation that might be necessary based on the DOJ review) as the report goes
forward for consideration as part of the agency enforcement process is likely to cause
the problem identified by DOJ relative to Millstone." '

- ¥ The January 27, 1899 EDO response to Chalrman Jackson's January 7, 1999
memorandum regarding the December 1898 OIG report indicates that “Ol will provide
written conclusions and synopses after DOJ returns the case to NRC.* Jan. 27, 1699
Memorandum from William D. Travers, EDO, to Chairman Jackson, attach. 1, at 1
(emphasis supplied). So that the analytical process is complete, we think it is important
the concluslons be drafted at the same time the report is prepared, even If they are not
“attached” until later. :



Although acknowledged in the OIG report, it is worth mentioning again that the lack of
any investigatory summary here apparently had another, albeit again unintended,
detrimental impact on the process. Ol has a policy in its manual that governs the
resolution of disputes between Investigators and Ol managers. See Ol Procedures
Manual at 32-33 (Aug. 1996). As the OIG report indicates, however, that policy was not
utilized to address the apparent conflict between the Ol investigator and the Field Office -
Director over the sufficiency of Case No. 1-96-007 because the report did not contain a
. written conclusion. See OIG Report at 10. This Is unfortunate, since a more direct
-confrontation of the problems of this case at an earlier stage through this policy might
have surfaced at a much earlier point the uncertainties that ultimately led to the position
reversal that raised concemns about !he overall integrity of the enforcement process.

4. Enforcement Conference Process

-As we have noted, because they involve drawing inferences about the general!y
unexpressed motives of individuals, discrimination cases are among the most difficult
agency enforcement matters. Espedially conceming the critical question of whether
there is a sufficient *causal nexus" between the protected action and the adverse action,
these cases require a careful analysis of the factual record — détermining what the
relevant facts are and how they are to be weighted compared, and contrasted —to
reach a conclusion. :

Enforcement Guidance Memorandum (EGM) 99-001 which is included as Attachment 2
to the January 27, 1999 EDO response, provides guidance intended to ensure that
Enforcement Action (EA) Request and Enforcement Strategy Forms now used as status
and briefing aids at staff enforcement conferences:more accurately reflect what occurs
during, and the outcome of, these conferences. . This certainly addresses the
recordkeeping concemn identified by the OIG report. There is, however, another,
perhaps more substantive concemn, that appears to remain regarding the enforcement
conference decisional prooess as it relates to discrimination cases.

From the most recent draft of Staff Requirements Memorandum (SRM) M890115, it
appears the Commission is considering requested that in future enforcement papers to
the Commission, the staff clearly state (1) the criteria it used to determine whether a
violation occurred and the fatts-and analysis relied on to reach that conclusion; and (2)
in the event of differences between OE and O}, the basis for OE’s ultimate
recommendation, including a supporting analysis. We think, however, that particularly
for the concededly difficult discrimination cases, consideration should be given to starting
this “articulated analytical process” at the inception of the enforcement prooess not just

- when these matters reach the Commission.

What we contemplate for discrimination cases is a prooess beginning at the

enforcement panel stage, in which there is some atiempt by the major participants — e. g .“
0!, OGC, and OE - to set out briefly in writing the analytical framework for their tentative
conclusions regarding a particular discrimination allegation. The construct we have
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described in section ILA. above (supplemented to address other relevant factors) could
provide a template for such an analysis, with the length being something along the lines
of the case summaries that are set forth in sewon Il.C.-E of this report.

The Ol investigation report (with conclusions) seemingly could constitute the articulated
analysis for that office.* OGC and OE likewise would be expected to provide some
concise written explanation of thelr analysis of the facts provided in the Ol report. These
office products arguably woudd provzde a more focused basis for the subsequent
enforcement conference discussions. = -

“To be sure, there are personne! resource and timeliness implications to this approach, to

say nothing of the general antipathy to further “papering” what in may instances are
already voluminous records. On the other hand, given the significance of discrimination
cases In the overall investigative caseload, see section IV.B.S below, this additional “up
front” work might well provide the beneﬁt of requmng less "clean up® labor later in the

.. enforcement process.

. 5. OGC Invo!vement

R 1

.On the basis of d:sclosures in the OIG inves’agatnon there may be room for reassessing

the OGC role in determining whether to take enforcement action in a particular case of
alleged discrimination.” It appears that, at least in the time period relevant to our inquiry,
in many instances OGC confined itself fo a notation that it had “no legal objection” to the

- nstitution of a particular enforcement action: That notation, as we have been led to
-understand it, did not mean that the OGC enforcement attorneys who had-reviewed the

case file had concluded that the case for enforcement was strong, i.e., that, should it be
fitigated, the proposed penalty would likely be upheld.?® All that *no legal objection”

-appears to have meant was what was fiterally stated: whether or not justified on the
- established facts, no illegality would be fnvotved in bringing an enforcement action.

¥ It is our understanding that, at least in some of'the regional offices, a separate
written case analysis is prepared by regional officials prior to an enforcement
conference, which also could contlnue to be provided for the conference. .

* In making this recommendation, & should be understood that we are not
critiquing the way in which OGC enforcement attorneys or supervisors have performed
thelr duties in any individual case, given the institutional construct in which they were
operating. Rather, what we suggest is a concern about the nature of the framework

- within which they labor.

D Tothe contrary, the attorneys might have concluded that the case was so weak
that, in the words of one OGC lawyer interviewed during the Office of Inspector General's
investigation, bringing an enforcement action would be “a dumb thing to do.”
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~ When so confined, as it may well have been in connection with the December 1997
enforcement panel meeting in which it was decided to proceed with enforcement in Case
No. 1-96-007, such OGC participation is not as helpful as it might otherwise be. Given
the fact that at least one OGC enforcement attomey has reviewed the entire case file,
the role of that office might extend far beyond simply venturing an opinlon on whether an
enforcement action would or would not be legally precluded. Rather, we'know of no
good reason why OGC should not provide OE with its considered judgment as to
whether an enforcement action is not only legally permissible, but also warranted under
whatever evidentiary standard the Commission has adopted as a basis for taking such
action.!

On the basis of oral briefings we recelved with regard to the role OGC attomneys play in
giving advice to OE and Ol in cases involving alleged violations of section 50.7, it
appears that the situation indicated by the OIG investigation may now have changed.
Specifically, we have been given reason to believe that, at present, OGC enforcement
attomeys may be assuming a more proaclive role in providing their views on the
strengths and weaknesses of particular cases as illuminated by the record amassed in
the course of the Ol investigation. If so, the process.of.reaching an informed judgment
on whether a section §0.7 violation worthy of enforcement has occurred will have been
benefitted.

We also note that, according to the information we were given by Ol, approximately forty
percent of the office’s total caseload Is discrimination cases, with those case types
making up sixty-five percent of the high-priority cases. Because discrimination cases are
s0 “fact intensive,” i.e., they require a careful development and sifting of the facts to
determine what reasonable inferences can be drawn, earlier involvement on the part of
OGC attorneys (and perhaps OE personnel) may well be useful, arguably from the
investigation’s inception. In one of our oral briefings, OGC indicated that in the context of
a planned office reorganization, it is considering assigning discrimination cases with the
anticipation that the attorney who advises on the case during the
investigative/enforcement process will be the attorney responsible for trying the matter
-should it go to an administrative hearing.2 This undoubtedly would help to ensure that

21 OGC would not, of course, be called upon to pass upon such policy questions
as whether it would be an appropriate exercise of prosecutorial discretion to-: forego an
enforcement action in the circumstances of the particular case.

2 In this regard, we hope that the seeming need for enhanced interaction
between Ol and OGC enforcement attorneys, particularly at the outset of the
investigative process, would not fall victim to historical concerns about Ol independence.
The need to maintain Ol independence is clear; however, more collaboration between

- OGC enforcement attorneys and Ol investigators to develop the factual construct for
enforcement cases, particularly discrimination cases, seems highly desirable.
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evidentiary problems are explored thoroughly before any detision to bring enforcement
action is made.®

6. Handling of Discrimination Cases Generally '

As we have already noted, severa! of those interviewed suggested that the Millstone
situation was somewhat unique. It nonetheless seems to us that, with the present state
of the electric generation industry in which competition and deregufation are halimarks,
massive downsizings like that which occurred in 1996 can be expected at other utilities in
the future. It further seems likely that in suchinstances, as was the case with Millstone,
a number of discrimination complaints can be anticipated. It thus may be a benefit to

* the agency to have in mind a more systematic approach to handling such events.

As we have indicated in our report on Case No. 1-86-007 relative to the 1996 NU
feorganization, the utility’s destruction of the matrix information on everyone other than
those selected for termination has rendered impossible any attempt to analyze the
-circumstances based on disparate treatment. Nonetheless; because-evidence of
disparate treatment may be significant in identifying as-pretextual:discrimination actions
that.otherwise might be discounted as “legitimate business reasons,” a principal agency
concemn should be that for a reasonable period of time the utility retains, and the agency
has access {0, all relevant information regarding those whose positions were implicated
in a reorganization/downsizing process. This would include information on all personnel
whose positions were considered as part of the reorganization process, whether or not
they were (1) involved in protected activity; or (2) actually subjected to an adverse action,
such as termination or demotion.

Along these same lines, the agency may wish to consider a more standardized approach
relative to identifying and interviewing “comparable” individuals in connection with the
disparate treatment aspects of an investigation into a large reorganization. Admittedly,
attempting to get a complete picture of what occurred for the purpose of making a

- disparate treatment analysis often will be very resource intensive. For instance, in Case

- .. No. 1-86-002, to get a complete view of disparate treatment would require interviews

with perhaps thirty people, including those who were demoted in 1993, those who
retained their supervisory positions, and those who were given supervisory positions for
the first time. Nonetheless, without obtaining relevant information on a significant
number of these individuals, it may be difficult to reach a concrete oonclusiop about the

 In scrutinizing a claim that a federal executive branch “whistleblower” has been
subjected to a prohibited personnel practice, an Office of Special Counse! investigator
and the OSC attomey responsible for seeking corrective and disciplinary action through
litigation before the Merit Systems Protection Board work closely on the case almost
from its inception. Based on his 20 years of experience with the OSC, Supervisory
Investigator Hamer has found this interaction is integral to developing and prosecuting
such cases successfully.
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_role of disparate treatment evidence in a particular investigation. Further, although some
~ interviews designed to elicit comparative information were done in Case No. 1-86-002, it

does not seem there was a clear idea of exactly what “comparative® information was
needed to provide the best analytical basis to reach a conclusion about disparate
treatment. Given the similarity of this analysis to that which is regularly used in the EEO
context, continuing interaction between those in the agency who handle EEO cases and
Ol, OE, and OGC enforcement attorneys might provide those on the enforcement side
with a better understanding of what is required.

7. Other Matters

~ The MIRT also received unsolicited suggestions for revisions/improvements to the

investigative and enforcement processes from an agency employee and a public interest
group with a stated interest in Millstone. One commenter outlined a perceived problem
with the job classification used for O investigators, while the other suggested that Ol
should again be made a Commission-level office. These appear to be matters that fall
outside of the scope of the review we were asked to undertake. - Accordingly, absent
some further Commission dlrectlve. we plan to offer no recommendations regardmg
either suggestion.



V. CONCLUSION

In reviewing the allegations in Ol Case Nos. 1-96-002, 1-86-007, and 1-97-007 that NU
management officials violated the prohibition in 10 C.F.R. § 50.7 on taking adverse
action against an employee for participating in any protected activity, we have sought to
determine whether, based on all the avallable evidence, there is information sufficient to
provide & reasonable expectation that a violation of section §0.7 can be shown by a
preponderance of the evidence. A case meeting this evidentiary standard of review is a
legitimate candidate for enforcement action, subject to the exercise of discretion in
accordance with the agency’s enforcement policy.

Further, based upon a review of the avallable evidence for these three cases, we have
concluded with respect to Ol Case No. 1-96-007, that there is not information sufficient to
provide a reasonable expectation that a violation of section 50.7 can be shown by a
- preponderance of the evidence. On the other hand, with regard to Ol Case

-Nos. 1-86-002 and 1-87-007, we have determined there is information-sufficient to
provide a reasonable expectation that a violation of section.50.7:can be shown:by a
preponderance of the evidence. We do not recommend that enforcement action be
instituted in connection with those cases, however, because of the remedial actions
already undertaken by NU to address previously identified failures in management
processes and procedures for hanidling safety issues raised by employees, thereby
ensuring that employees who raise safety concems are not discriminated against.

Finally, based on our review of the investigative and enforcement processes utilized by
the NRC staff with respect to these Ol cases, and in particular Of Case No. 1-96-007, we
make the following recommendations regarding those processes:

1. Atits inception, any “special” task force formed to investigate or otherwise -
review circumstances in which agency enforcement action is a possible
outcome should have its role within the agency’s existing
investigative/enforcement processes clearly delineated.

2. Particutarly with respect to 10 C.F.R. § 50.7 discrimination cases, to the
degree practical, Ol investigator impressions régarding witness credibility
and veracity gamered though observation of the witnesses should be
communicated to those making the decision on whether there is.sufficient
evidence to pursue enforcement action.

3..  Notwithstanding a DOJ request not to transmit an Ol summary and
conclusion for a case sent for prosecutorial review, the Ol summary and
conclusion should be prepared at the time the Ol case report is
assembled and, once the case is returned from DOJ, made a part of the'
Ol report so as to be available as an aid in determining whether agency
enforcement action is appropriate. ’
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5.

Particularly with respect to 10 C.F.R. § 50.7 discrimination cases, an
“articulated analytical process” should be incorporated into the
enforcement conference process to the extent practicable.

Particularly with respect to 10 C.F.R. § 50.7 discrimination cases, OGC
enforcement attomeys should take a more proactive role in the
investigative process from its inception, with the expectation that, to the
extent practicable, the attomey assigned to an Ol case would be
responsible for handling the case if it is adjudicated.

Anticipating that electric industry deregulation and enhanced competition
will produce other large scale reorganization/downsizing efiorts, the
agency should endeavor to ensure that the utility retains all relevant
documentary information regarding all those whose positions are
implicated in the reorganizaﬂonldownstzing
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the Millstone Independent Review Team
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Original Signed by:
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Attnch mens

- SEPARATE STATEMENT .
OF '
ALAN S. ROSENTHAL

Advisor to the Milistone Independent Review Team [MIRT]

My independent 'examinaﬁon of the voluminous product of tﬁe Ol investigations, as wé!i
as of the other documentary materials made available to the review team, leaves me in total
agreement with the conclusions reached in the three cases addressed in the team's repoft. As
will be d‘swsséd in greater detall below, this Is not to say that { would have deemed a contrary.-
conclusion In one or more of the cases to have been beyond the bounds of:r_easqn. Ineach
Instance, however, the team has provided an analysis of the relevant facts disclosed by the Ol
investigation that, in my judgment, amply supports the inferences drawn respecting the ultimate
question presented: was the adverse personnel! action taken against the particular alleger
motivated, in whole or in part, by-protected activity in which he had engaged?

| My agreement with the content of the report extends to the Hiscuésion of the evidentiary'
standard of review, as well as to the enforcement recommendation applicable to the two cases g
in which the review team has concluded that a violation of 10 C.F.R. § 50.7 had occurred. And it
further seems to me that the review team has identified the principal lessons to be leamed from
what has transpired with regard to these cases.

Notwithstanding my endorsement of the review team’s report in its entirety, | offer a few
additional observations of my own. In the main, they serve simply to stress portions of the report
that | feel warrant additional emphasis. | |

1. Innone of the three cases examined by the review team was it difficult to discem from
the Ol investigation materials the presence of three of the four elements that, as the review team

notes, must undergird a finding of a violation of the employee protection provisions

+
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of 10C.F.R.
§50.7. Each slleger manifestly had engaged in protected activity;! the';e was the requisite
management awareness of that fact; and the alleger’s termination or demotion was a classic
example of adverse personnel action. |

‘Unsurprisingly, the difficult assessment concemed the fourth element: whether the
required nexus existed between the protected acfivity and the adverse action. In approachlng
that quésﬁon in each case, there was a recognition of the obvious: the fruits of the Ol
Investigation wdu!d not lndude any acknowledgment of licensee wrongdoing or, in all Iik:elihood.
anything that might constitute direct evidence elther in support or in refutation of the alleger’s
claims. Thus, the determination respecting whether the licensee’s proffered explanation for the -
adverse action was genuine, orinstead in Who!e orin part pretextdal, would necessarily hinge
upon the dééwing of inferences from evidentiary disclosures that might well be in substantial
conflict. | . | |

Such was thé situation that confronted the review team as it embarkéd upon its assigned
fask. In camying out that task, it had two marked advantages. |

. The first, presumably enjoyed whenever the results of an Ol investigation are in hand,

stemmed from the completeness of the evidentiary record on which the inferences had to be
based. There doubtless is no investigation that could not be taken a step further if time and

resources permitied. In the three cases before the review team, however, the investigation was

- 11 would think that employees called upon to perform safety-related functions (as were
all the allegers in the cases at hand) inevitably will find it necessary to raise safety issues from
time to time in the fulfillment of their responsibllities. Of course, the extent to which they might
choose to pursue those issues elther intemally or with the NRC will vary and might well affect
the solicitude of superiors regarding a particular protected activity.



conducted by one or more Ol Special Agents with considerable thought and consummate
thoroughness. Without being overbearing in thelr probing, the investigators identified and
pursued tenaciously the appropriate lines of inquiry; had no hesitancy'-ln co'hfronting a witness
with contradictory statements of another witness; and, in general, sought to develop a record
that would enable an informed judgment by the ultimate decision mgker on each issue that had
to be addressed. In almost 40 years of federal service in three separate agencies, | had
occasion to consider and to act upon innumerable investigation reports and their underlying
documentation. None surpassed in quality what | encountered here.2
. Second, and this was an advantage not usually possessed in the assessment bf the
product-of Ol investigations, the review team — consisting of three NRC lawyers — had available -
to it six full weeks to analyze ihese cases and to reach its conclusions.® As a consequence, its
members and advisors were able to spend innumerable hours in examining the wealth of
interview transcripts and documentary exhibits in the Ol file; in collegial discussion of the
decislonal impl‘cztlons of that material and In the drafting and peer review of the extenslve case
studies now put before the Commission. This juxury of time and resources is likely not accorded
t_o OE and OGC personnel who customarily must pass judgment on the merits of alleged Sectic’:'n
§0.7 violations. |

.Despite these advantages, | think that the review team members would agree with me
that in none of the cases did the answer to the nexus question become obvious from a casual

examination of the Ol report of investigation and its documentary foundation. (Indeed, in the

2 would hope that, either in their reports or in separate documentation, the Ol
investigators would supplement the transcripts or summaries of witness interviews with any
impressions as to a witness’ credibility gamered through observation of his or her demeanor
during the interview. Such additional information can be most helpful, particularly in
circumstances where there Is a clear conflict in the evidence.

3 This advisor also devoted his entire attention to the project during that penod



case in which | was asked to take an early particularly close look, my first impression as to the
likely appropriate response made an 180-degreAe'tum as | gave the matter additional thought.) |
- And, even after all involved in this enterprise had made full use of the iime ;availablg for study
and leﬂecﬁon. .therg still was room In the ‘Instanoe of at least some of the allegers to be less than
fully confident in the cholce that had to be made between conﬂicting possible inferences.
1 do not mean fo suggest that the conclusions reached by the review team in its case

studies are suspect. Once agaln, | think them totally supported by a cogent analysis basedona -
-full consideration of the pertinent facts as disclosed by the Ol investigation. Accordingly, had &
like conclusion founded on a like analysis.come before me In my time as an adjudicator in this
agen:.;.y and later in the General Accounting Office, | would have had no hesKancy in upholding

it. Allthat I do mean to convey is my belief that cases such as these do not lend themselves to
certainty. Whenever the drawing of inferences from inconclusive facts is the order of the day,
reasonable minds can ar;d often will differ Thus, for example, while it may be contrary to the .
outcome of the review team's analysis (wfth which I amin full agieement). it does not follow that: '
the conclusion reached by the NRC Task Force in Case No. 1-96-007 is perforce flawed.5

;2 Intwo of the three cases examined (Nos. 1-96-002 and 1-96-007), the adverse actio;n

faken against the allegers was part of a broad-based restructuring or reduction-n-force involving

a signiﬁwnt number of NU employees. Thus, for example, the three allegers in Case No.

4 This is especially so where the required inference relates to the state of mind of the
management official(s) who took the adverse action alleged to have been discriminatory.

® Of course, the Task Force may not have had at its disposal the time and resources
available to the review team.



1-96-007 were among a total of over 100 individu_als (out of a pool of approximately 3,200) who
~were terminated as part of a 1896 downslzing effort. |

In such circumstances, the issue of disparate treatment would :éppe"ar on the surface to
have been of potentially appreciable significance in determining whether their protected activity
was a factor in the decision to include the allegers in the group of emplbyees ultimately selected
for t;armlnation. Yet, as noted in the review team report (in Section IV. B. 6.), in the instance of
Case No. 1-86-007 that issue could not be effectively explored. This was because NU had
destroyed the matrix information on all employees other than those terminated - i.e., there was
not avallable the information as fo performance and capabilities that supposedly was central to
the decision on which employees should be lald off.

| agree with the review team’s recommendation that utilities be required to retain, and
make available fo the agency-as required, all relevant information regardihg those persons '
whose positions were lmpﬁ&:ted ina reorganization(downstzing process. At the same time,
however, it should be recognized that, even had all oi’ that information been in hand, it might well
not have proven particularly usefu! in reaching a disparate treatment conclusion in Case No.
1-96-007. _

The data supplied by NU to the Office of the Inspector General at the latter's request
revealed, among other things, that 19 of the 43 candidates for layoff who were on an “added
assurance” review list were subsequently (albelt not by the reviewers of that list) removed from
consideration for ermination as part of the reduction-in-force.® It was also disclosed that, of the

approximately 80 employees who were identified by name as having raised safety concerns with

. ¢ That list was comprised of employees who, for one reason or other (such as prior
protected activity) were deemed “sensitive” and, as suoh merited special examination before
being included in the layoff. :



éither the NU Employee Concerns Program (ECP) or its equivalent predecessor group at
Millstone from January 1890 to January 1996, five were included in the *added assurance®
review list. Of those five, three were selected for termination. In addifﬁm. two emp!oyegs %o
had raised safety concems with the ECP were terminated even though they had not beenonthe *
added assurance” review Tist. ,

Presumably, all 19 of the employees on the *added assuranée" review list who survived
the workforce reduction were among the total of approximately 3,200 individuals subject to
evaluation by the matrix process. Additionally, it may reasonably be assumed that, even If they
did not tumn up on that list, most of the retained persons who had brought safety concemns to the .
ECP slmﬂarly had been assessed as candidates for possible layoff. |

The short of the matter thus is that, ifthe matrices of the several thousénd employees
who were evaluated but not terminated had been avallable to the Ol investigator and ihgn

" examined, the resuits likely would not have justified the formidable time and effort that would
have}been- involved in the examination. The investigator still woul;:l have been confronted with
the fact that a vast majority of the employees who placed safety concems before the ECP
between 1990 and 1996 were not laid off and, in the more select group of employees receiving )
special “added assurance® review because of their perceived *sensitivity,* almost 50% kept thelr -
Jobs. This being so, it is difficult to see how a oomparisoh 'of the matrices of the three allegers in
Case No. 1-96-007 (all of whom were on the *added assurance” review list) with those of some

‘orall of the retalned employees might have assistéd an informed determination on the likelihood
that the allegers had been the victims of disparate treatment because of thelr protected activity.

As it tumed out, in Cése No. 1-86-007, as well as in the other case involving adverse
action taken in the course of a large-scale program involving many employees (No. 1-86-002), it.
was possible to reach an ultimate conclusion on the Section 50.7 violation issue on bases that

did not require an inquiry into the possibility of disparate treatment. In 1-96-007, the low matrix



ranking given to all three allegers, which in tum was supplied as the reason for their inclusion in’
the teduction—tn-foroe. was sufficlently supported by the appraisal of thgir peers. Beyond that,
nothing uncovered by the Ol investigation gave rise to a suspicion that".. nonétheless, more
probable than not past protected aclivity was an influencing factor in their termination. Thus, the
review team reasonably concluded that any determination that the 'qllegers' layoff was
Impermissibly motivated would have fvad a purely conjectura! - and therefore unacceptable —
foundation.

As the review team found, the situation disclosed by the Ol Inveshgatuon in 1-86-002 was
markedly different and called for an opposite result. There, the process used in determining
who should receive positions as firstdeve! sﬁpervisors as part 6f the 1893 reorganization was
both unusual and wide open to the making of cholces on bases other than merit. In stark
contrast to the matrix process utilized in carrying out the 1896 woficforoe reduction program,
~ which brought about the evaluation of all candidates for terminatnon. in the 1993 reorganization
»exxstmg supervisors were not formally appraised at all. Nor, apparently, were they given-any

consideratl,on for retention as a supervisor unless, at the meeting convened for the purpose of
making the selections, one of the management officials in attendance put their names forward. .

In the case of the two supervisor a_llegers in 1-86-002, no official did so. As a
consequence, without any discussion of their qualifications, both ended up ‘demoted to line
4 posttions and, indeed, one of them found himself subordinated to a newly-created supervisor.
Given the fact that the allegers had solid pribr performance appraisals in their supervisor roles -
appraisals that, however, were not made avai!ab!e at the selection meeting ~ this state of affairs
mantfestly placed a decided burden upon the management to demonstrate that the demotions
had a totally non-discriminatory basis. This burden was not met.

The third case examined Bythe review team (Nb. 1-97-007) did not involve a

broad-scale reorganization or workforce reduction but, instead, a termination of a single-



individual — the alleger — for asserted lack of satisfactory supervisory performance. Although
two instances of different treatment accorded other employees surfaced in the course of the Ql
Investigation, the review team found them of no probative value. Rath;ar. the conclusién that the
alleger's termination was at least paniaily motivated by his prior protected activity was founded
on the responsible management officials’ failure to provide an acceptable basis for their claim
that his supervisory capabilities and performance were poor beyond the possibllity of remedy.
Given fhe totality of the circumstances undermining the explanation offered, the review team
found that explanation pretextual. |

Aslsee it.' the analytic framework utilized in these three cases has genericvalue.. Ina
nutshell; while there well may be cases in which disparate treatment can be discemed and a

Section 50.7 violation based thereon, [ believe that; in most instances, the more useful” .



" exploration will be in another area.” Specifically, it will be into whether, taking into account all
attendant circumstances, the reasons assigned by the licensee’s maqagement as constituting
the non-discriminatory basis for the adverse action appear totally credii:!e on their face. If not,
and the management Is not able to counter successfully the difﬁculties that inhere in the
assigned reasons, an inference that the adverse action was lmpennissfb!y motivated (at leastin
parf) both can and should be drawn. |

3. Finally, a solid foundation appears to undergird the review team's recommendations
regarding enforcement action in the two cases in which it found 10 C.F.R. § 60.7 violations. At
first blush, given the unusual step taken by the Commission in chartering an extensive,:
independent inquiry into these three cases, a fallure to pursue found violations-_ might seem
anomalous. The fact remains, however, that the Commission addressed in its October 1995
order the hostility that this licensee had demonstrated over the course of years with regard to
employees taisii"fg safety concems. If that 'order has served its intended purpose, as the

Commission apparently now believes based on the briefing that took place less than two months

7 As noted above (fn. 1), employees engaged in safety-related activities can be expected
fo raise safety issues in the course of the performance of their assigned functions. Any
disparate treatment analysis would have to take this fact into account, as well as the equally
obvious fact that not all protected activity will be looked upon by licensee managementin -
identical fashion. For example, it might turn out that the employee suffering the adverse action
had presented a claim to his superiors that the reactor was operating unsafely and, when it was
rejected by the management, had renewed the claim before this Commission. In deciding
whether that conduct had motivated the adverse action, it would be quite beside the point that
similar dction had not been taken against other employees who either had raised safety
concems of less impact upon the licensee’s pocketbook or had readily accepted the

~ management's response to the expressed concerns.

Thus, disparate treatment analyses may require a sophisticated determination respecting
precisely which employees should be selected for comparison purposes. This is another reason
why | believe that, in many instances, such an analysis might not prove fruitful.

® See March 9, 1999 SRM regarding SECY-98-010. :



ago®, itis dxfﬁoqlt to quarrel with the review team’s conclusion that further enforcement action

would have a punitive, rather than a remedia), flavor.

Wxth the cbmmlsslon's indulgence, | close this brief statement with a purely personal
observation. | welcomed the opportunity to feturh. if but for a very shoxt time, to the agency ln_
which I had served for the better part of two decades. And it was a parﬁdular pleasure to have
renewed my association with Judge Bollwerk, a member of the Atomic Safety and Licensing
Appeal Panel during my last years on that Panel, and to have become acquainted with the other

members of the review team.

® See March 9, 1999 SRM regarding SECY-89-010.
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ATTACHMENT 2

_CASENO,1-96-002
[ALLEGATIONS OF!~ ] B

I. INTRODUCTION

In November 1993, an engineering reintegration, i.e., reorganization, of the nuclear

engineering functions occurred at NU. The top management official involved in the
reintegration was John Opeka, Executive Vice President, to whom Eric A. DeBarba, Vice
President Nuclear Engineering, reported. Over 100 employees located at corporate offices in
Berlin, Connecticut, the three Millstone plants, and the Connecticut Yankee (CY) plant were -
affected by the action. Among them were_l:_- _ , R ;jwho were not E\LTC’

reselected as supervisors. Although neither suffered an immediate loss of pay'as a result,

[ Jdemoted to a senior engineerL _ ‘ )downgraded to a principal engineer.

o -

ey

In Part il of this report, we discuss in detail the duties and responsibilities of the subject
employees, their job performance and the protected activity they engaged in, NU’s reintegration
process in general, and its applicatioﬁ to these employees specifically. Part Ill contains our
analysis of the faqts. while in Part N we set forﬁw our conclusions.
On the basis of the Ol investigative report and other available materials, it appears both
L | _]had raised and championed safety issues in the two years preceding the E\[JL

reintegration. Review of the case file further supports the conclusion that Northeast Utilities

System (NU) discriminated against{ “lin violation of 10 C.F.R E-Y?L
. ‘ o
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§ 50.7 in that their involvement in protected activities preceding the reorganization was a

contributing factor in their demotions.

Il. BACKGROUND

A Allegers’ Employment History and Activities

a. Position and Performance. l Jstarted as anengineer with NUi. ~ was made Ey L
a(_,w_ i ;}and maintained his position through reorganizations in 1989 and 1991. Ex
In 1993, he was aE o T T agroup providing support to . B
the Millstone and Connecticut Yankee plants. Yeceived very good evaluations duringthe ~ EX ¢

T

period 1990-1994, ranging from “Quality” (next to highest rating) to “Exceptional” (highest

rating) in 19 elements (Exh. 40). The accompanying narratives by Peter Austin, a manager[ ExXT

] compliment his technical expertise and ability to monitor work. For the appraisal E\“‘e
dated\: , “\was commended for his efforts in convincing managementto €4
YL

! An understanding of the relative position oflm ‘vns a vis other NU
management officials before the 1993 remtegratlon curred is |mport" ant to understanding this
case. Thus, for, -
a.
b.

\

€. John Opeka, a fifth- |evel supervnsor was DeBarba's supenor and had the tltle of
Executive Vice President of Nuclear Operations.




b. Relevant Safety-Related Activities. For the two years just prior to the reintegration,
, o “high-profile safety issues:| T and (2) an Ey'-k-
L Jiighvproile safety ‘f_ o (@)
operability determination regarding the CU-29 valve.? Jinvolvement in each of these E,\Ot

—

matters is outlined below.

S ) ge

bougntthe] ... W o
| :‘!believed that B _JWas being done in B

a manner inconsistent with NU's license for Millstone Unit 1. supported‘\" waposition Ex r_

and sent{ ' _“to meetings in attempts to resolve the matter (Exh. 2, at g2-55). E¥ 7(

At suggestion.? contacted the NU Nuclear Licensing Department for an E){’T\

explanation of what’r" _ u‘p,erceived to be an inconsistency between NU'’s practice of - EYC

- | }and its license (id.). Mike Wilson, a supervism[" - ) J : e

prorﬁiéed to provid.el ia memorandum from the NRC supposedly approving NU's method

of'r ' A] Wilson never did so (id.).
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of open and closed issues (id. at 30, 33). DeBarba, -]others met four to six times

beforeL _ ]stopped attending because “he got fed up” with “the company’s continuing desire E\(f‘c_

to circumvent the issue” (_ at 31).

OnL - anformed DeBarba in writing thatL 1was not satisfied EY e
with NU's responses to his concerns and that ]mlght “take defmmve action, possibly with E)(‘TQ
the NRC” (Exh. 5§3; Exh. 42, at 38- 39) ‘ ) 3 jthat the formation of an Independent
Review Team (IRT) to address the spent fuel issue might satisfyl_ DeBarba did not 5\/- [
respondto, —l On[:” L —lwrote to DeBarba, mformlng him  ELL
that his concerns “were not being addressed" by the task force and that he no IongerL o EF¥ e

-1

§ He stated that he would pursue his issues “through other EKT&’

.

thereafter communicated his concerns to NU's Nuclear Safety E SL e

C e

Concerns Program (NSCP) and the NRC (Exhs. 88, 92, 95).'

ii. CU-29 Check Valve. The most contentious of the safety-related issues in

which, - ' involved, the CU-29 check valve issue at Millstone Unit 1,° was assignedto Y= "
Ysee generally Exh. 2, at 38-46; Exh. 42, at 8-26; Exh. 47, X
at 116.17 118- 27) Because he was allocated no 0 money to test the check va|ve4 o E.)L'?L

-

reviewed the available information and concluded that the valve would not be leak tight after

operating for twenty-two years without maintenance. His concern raised !he question of

continual operability of Unit 1 primary containment. Yet, inlr_/ i Exe___
- prepared an operability determination (OD) providing two options: "Case 1" and "Case 2." _

Case 1, the more conservative approach, concluded that the plant should be shut down until

® The CU-29 valve issue was associated with ‘Reportability Evaluation Form
(REF)| ke
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the valve was assessed based on technical specifications (Exh. 42, at 8-13; Exh. 47, at 18-23).
Case 2 relied Upon the precise wordnng of the license and concluded that the plant could run
until the next refueling outage (Exh. 42, at 8-13. )_dmmed that he was “passing the Wt,
buck" in providing two scenarios to provide management with a way to avoid shutting down the
plant (id. at 13). When he presented his options to & scientist from the Nuclear Licensing
Department and a supervisor and a senior engineer from Millstone Unit 1, he was asked and
agreed to change the order of the Case 1/Case 2 scenarios to reflect that his first

recommendation was to keep the plant operating (id. at 14-15). Further, a member of the

Nuclear Licensing Department requested that from the OD a statement about (A2 &

existing deficiencies in the license @g.) complied in order to move the OD along (id. E)( "¢

at 15).

'Harry Haynes, Director of Millstone Unit 1 Nuclear Engineering, nonetheless dlsagreed

withﬁntlrely. stating 1hat primary contamment remains operable (Exh. 47, at 53) EY L.

To support this conclusion, Haynes relied upon license information obtained from the Winston &
Strawn law firm in March 1993 (id. at 15-18).* -ev:ewed the legal £¥“K‘-
information at Haynes' request but concluded in May 1993 that it had no effect 6ﬁi E)ﬂﬁ_
technical determination as to operability (id. at 16-17; Exh. 47, at 55). - |

In July 1983, the Nuclear Licensing Department drafted its own op.erability report,

*Addendum 2," concluding that primary containment was operable (Exh. 42, at 20-26; Exh. 47,

at 59-60).5 That report 'caught!]by surpriée" because he viewed it as the second attempt F¥ jc,

4 The license information from Winston & Strawn is contained in Exh. 47, at 32-42.

5 Thomas Silko, scientist, Department of Nuclear Licensing, drafted Addendum 2 to the
January 18, 1993 operability determination. His department was directed by Richard Kacich.

E .- -




to reverse his group's conclusion in ther B Ioperability determination (Exh. 42, ‘;\ij

at 21). Moreover,li . ' T]Saw no basis fo:the concwlusions bontained in the report. The E)‘ LS
seventeen references li:ted in the report had been previously considered by" E¥IL _
“"v:\and, thus, did not sway him (id. at 22-23; 25-26).; “ , ’Jmanager. not E,)’f)ﬁ
to sign this report (Exh. 2, at 34). The issue was, thus, unresolved when, as a resuit of tﬁe
reintegrationr' o T the project (id. at 34-35). EYJQ-’ | ,

The issLe was ultimate!yiettled lrE | T e e _j EY e
By this time, Kalsi Engineering (Kalsi) had tested the valve and reported that the level of -its
reliability was unacceptable. With his original determination validated by Kalsi.[ I 3

ithat primary cont_ainment was not operable. H.P. "Bud" Risley, Director of Nuclear Ey-;c,
Engineering, Millstone Unit 1, refused to accept this determination, but decided to allow
Milistone Unit 1 supervisors and technical staff to settle the operability issue, resulting in a vote
of 17-1, in favor of inoperability (Exh. 47, at 116-17). Thus, after three years, the issue finally
had been decided the way thati_‘_ 7 o o j Exc
One other post-reintegration event bearing on the ultimate issue of this case concerns

and the CU-29 valve. In the summer of 1995, Larry Chatfield, Director of NU's NSCP,

recommended to DeBarba tha | - Jbecause he EVC
_ ¢ in 1995, Matt Kupinski, who had becomer o o [IRZ AN

drafted a memorandum on “lessons learned” from the CU-29 issue (Exh. 47, at 107-09). Tn that

memorandum, which also addressed the 1992-93 period when' iwas involved in the OD on

the valve, Kupinski was critical of NU in a number of ways, inch&inﬂs reliance on legalistic
arguments to support operability instead of focusing on safety concerns. Kupinski stated that:

The issue resolution was not conducted in an open and honest fashion. There
was a reluctant acceptance of this issue by both management and subordinates
at MP-1(Millstone Unit 1). A chilling environment existed; personnel [are]
reluctant and afraid (Exh. 47, at 108 (emphasis added)).

SENSIHHVEALEECATHONANFORMATHON-——DO-NOT-BISGEBEE - - -




-7-
ha{" | CU-29 issue forward (Exh. 87, at 285-86). B, XC_

Chatfield proposed that[ =

e

LS
———

Howéver. DeBarba never| _ When questioned in 1996 about]
the{ | DeBarba stated that he decided against it because he thought
that v;/buld féceive |t 'ﬁegatively" (Exh. 28, at 15).

a. Position and Performance.

e

performance evaluations from 1980 through 1993 contain all *Quality" and

b o

"Exceptional” ratings, with one exception (Exhs. 39, 61).2 He was given the highest rating in

\the supervisory chain was as follows:

a. [ ) was Supervisor in the Engineering
l__Nlechanics group. - _
b. .- . .. s ) . - ;

¢ -t

d. DeBarba, a fourth-levei supeivisor, was, superior, and had
the title of Vice President of Nuclear Engineering services.
e. Opeka, a fifth-level supervisor, was DeBarba's superior and had the title of

Executive Vice President of Nuclear Operations.

® The record also contam{ S pQBQ performance eUuatson A different format £V7Q
was used then, rating the employee from one to five, the highest. ' Jwas rated a four, € X
“exceeds normal expectatlons (Exh 39, at 2- 8) . o RS
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problem-solving and analytical skills, and initiative 2nd innovation consistently from 1990 |
through 1993 (Exh. 39, at 11, 15, 21; Exh. 61, at 2). He earned "Exceptional” ratings in
interpersonal relations; “Quality” in customer orientation; and “Quality” in teamwork in 1991
through 1993 (Exhs. 39; 61). One criticism in 1992 was that he needed to “improve in work
monitoring and contro! and commitment follow" (Exh. 39, at 21). According to\: | ‘.Jthat Ey“r;_
comment reflected the fact that he fell behind in administrative paperwork because he ‘was
assigned about half of the work although there were three other supervisors ih his section

(Exh. 72, at 4-6). ,
b. Belevant Safety-Related Activities. [ Jinvolved in several high profile EY-‘)L

safety issues during the 1991-1993 time frame, including: (1) motor-operated valve's (MOV's);
(2) turbine-building secondary closed cooling water (TBSCCW) heat exchangers; and (3)

reactor cooling pumps (RCPs) (Exh. 6). His involvement in each is outlined below.

i. MOV Program.[ onrked on the MOV-related program required by X
NRC Generic Letter-89-10. When, o - o jhe realized that the 2N

program was behind the correcti\;e schedule NU had submitted to the NF?C (Exh. 6, at 9). He
determined that there was a shortage of money and resources to implement the program
properly at the three Millstone plants and Connecticut Yankee. He raised these issues with
Matt Kupinski| | B
. ja_lso-spoke 154w L
directly with beBarba about hiskconce‘rns while \'Norki‘r’{g“ 'o.n this matter in 1991 anc; 1992 (id.

at 11).
L o ' Kupinski's signaturé[ , ',outlining his concerns £

- jaued for ene

about the MOV program. DeBarba was senta copy. in his memorandum -
-
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additional resources and outlined a plan of action for the MOV project (id. at 10; Exh. 78)..

Within several days of the April 21, 1992 memoranda‘.: ' ]the MOV program EPC_

-

from ] No explanation was given to[ o jfor this E!t

change (id. at 10).
In October 1993[ recelved a report on an audit of the MOV program. The audit EAC

found about some twenty-five technical nssues! or shortcornmgs. with the program. Austin’s
section responded that they had addressed them or were about to address them. h ' E,YT\
doubted that this grbup had completed any substantive work in the preceding year én& 6n
September 1, 1993, stated so ‘in a memorandum to DeBarba (Exh. 46). In a November 3, 1993 -
reply, DeBarba disclaimed any problems with the MOV Program (Exh. 71).

ii. TBSCCW Heat Exchangers. The heat exchanger issue at Millstone Unit 1

-

arose in 1990.] - ‘was presented with the problem that the

e

.graising AN '
Jw;s askedto EYIC

However, those units were operating at approximately[
concernsf v

determine whether the system could continue in the short term (id. at 14). To help answer that

Ex

some point in 1991 (id.)."® Based on the resulis.( determined thatthe  E{ ¢

question, he brought in a consulting firm. at

-

heat exchangers should not operate more than a short period of time.

-

® Austin was the manager unde: Lvho as. shortly will be seen, also received the E)“Q
heat exchanger project after it was taken away from J EY’T‘.

' The record does not specify the date of the Jrepon
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The plant staff refusedto  EY. 1

acknowledge that the failures in the heat exchangers) o ' EvIC
.”J(Exh. 30, at 9). Nothing was doné until November 1991 when took the heat |
~ exchanger issue away fromf - T T o o .
R - Qe
Austin claimecf : - lanalyéié Qs./as fIaWed. but never identified\. o ‘alleged ﬁ}ﬂQ
érror. In' B Ip;rfo.rmedasecond.analysis. i noticed a mistake in f'_\[.')c_
Lj ”Jreport, which he corrected in ar;’ ' S ﬁjmemorandum. In that same time  EY. 7}C—
frame.r | _'linformed management that he could not agree with itsE_ ‘ jpbroach E)( ¢

on the heat exchanger issue (Exh. 6, at 19; Exhs. 63, 64).
On September 15, 1993,[' : »'}Nas surprised to learn that P_aul‘BIasioli. manager of EVY

Millstone Unit 1 Technical Support, had written to Kupinski complaining about the lack of

'}Jvork (Exh. 6, at 19-20). In part, Blasioli based his complaint on the B
Er e

L —
accuracy lnL ‘

mistake in Holtec's report, never acknowledging that( l had addressed it in his

[ jmenrnorandum. { Jalso learned that Blasioli had filed a plant incident EXY
report (PIR) regarding his alleged mistakes. ;i :Ftrongly felt that filing a PIR was a EVjQ )
serious undertaking and uhcalled for in this situation, a concern echoed by Kupinski,: ‘ E¥7(

' Mm his memorandum to Bud Risley, Director of Millstone Unit 1 Design Engineering Ex)-g;
(id. at 23)." According tof . Jthis was the first timel_~ . ) 'jat NU that his E)é T
.o '— , ,M—]rec_aued. that Kupinski wrote to Risley between September 8, 1993, and
October 8, 1993,'5ut[f" “\did not have a copy of that memorandum. ﬁ\(l

/ : -~ - -

—
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professional integrity had been questioned, which he attributed to management's desire to do
everything possibie to avoid making costly repairs to the heat exchangers (Exh. 6, at 23).

Upset with Blasioli's memorandum and the PIR questioning his accuracy, , _1 E}T_,
wrote to Kupinski onL_ T J In hrsL /]memorandum[ i .’Pefended his EYC_
work product,-expressed his views on the PIR and criticized how the heat exchangers issue had
been handled, copying DeBarba, Risley,'? and others (Exh. 6, at 20-22; Exh. 60, at 1-3). In his
memorandum r“ B ftated that the PIR was "probably driven by mischief on someone’s Ex,'n
part* and that it "appeérs to be an attempt to discredit the analysis to divert the attention from

one importaht question which still has not been answered. The question is ‘how could this or

any otrrer equipment be operated atk | ' . uwithout any technical A
justification?" (id. at 2).

Later that same day, when'— ' Vlconﬁrmed to Risley that his memorandum had, E.)L"IL
indeed, been sent out,\L __ recalled Risley saying, "Why are we doing this? Why are we ExC

!ocbin§ grenades at each other?" (Exh. 72, at 8-9). ::‘ "A’""'jstated that Risley leftin a "huff  E\L7C_
and a puff" (id. at 9).
Also on October 8, 1993, Kupinski met with Risley, who now supervised Kupinski's
section.” In speaking with Ol, Kupinski asserted that Risley was upset because ofr —\r Ex1C
P
memorandum and that Risley said to Kupinski, *l can make or break you" (Exh. 30, at 11-12).

Kupinski stated that he believed that the purpose of Risley's comment was to inform him that

2 At the time of this event and through December 1983, Risley was the Director,
Project Services Department. With the reintegration in 1993, he became the Director, Nuclear
Engineering, Milistone 1. : .

B Aftery S ) o _Jhe no longer supervnsed Kupinski. 5¥'IQ

“'Risley, Director of Prolect Services Department ‘became Kupinski's first:line 'supervisor.
l N " of course, reponed to Kupinski (Exh 30, at12) E \[‘)Q - - -
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*he could influence my employment and my position as well as others in my group, being in the

position that he was® (Exh. 30, at 11). Kupinski relayed this comment to| jshortly ' &
| .

thereafter (Exh. 6, at 23-24).
Mario Bonaca, Director of Nuclear Engineering Services, stated that he observed

Risley's anger with regardL jmemorandum. When Bonaca happened by EDL

Risley's office "shortly before the reorganization® while Risley was discussing the memorandum

-

with. ‘Bonaca noted that Risley's feelings were "very intense” and that Risley was *hot" E)f')L

oo

about the memorandum going to Millstone Unit 1 (Exh. 8, at 2). When interviewed by Ol in

1996, Risley denied making the "make or break you" statement to Kupinski (Exh. 26,

at 118-19).
iii. Reactor Coolant Pumps. The RCP issue arose at Milistone Unig fin the £¥]C-

|(Exh. 6, at 25-35),( |
. | Be

\vas assigned the problem of determining which of the,

J(Exh. 6, at 25).
o Plant personnel discouraged

ch

{from examining[

ity el ic. at 26).

also resisted any suggestion to continue the investigation (id. at 27). Finally{r— '
' ] E‘f'l(
| -~ (id). Ideally] ]

would have studied the problem to determine the root cause and a corresponding permanent

fix. Due to time constraints, however, they decided that they could fix the; ‘and justify E\I_,-l Q,
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continued operation for a “one cycle fix,” but not a permanent fix (id. at 28)." .. _] Emc

notified DeBarba, Risley, and other NU officials of this recommendation on October 1, 1993 (id.

at 28-32; Exh. 75). According to i_ ']"management was not happy," implying that they E_y‘)Q_
would have preferred that he had determined that the fix was permanent (Exh. 6, at 28, 28,
33). Until the effective date of the reintegration(/ | '- T Eyyc
o jthe manufacturer of the purﬁps to make recommendations for &
permanent fix. When the reintegration was announced, however, DeBarba mforme{j E X? k
© g, at 30). EV") ¢
Some months later in April 1994,, ,/-{e_ad a memorandum from the NRC advising -

licensees with pumps similar to those at Millstone Uni{ Tof the problems encountered by NU £x7)¢

(ﬂ at 31-35).[1 : beheved that the NRC letter was accurate except that it did not mention Ex‘,&
that the recommended action was only a one-cycle fix (id. at 33).E ]Iater learned that E)l—)c

Opeka had written to the NRC on B _ ' o N - Jproblems Q{:L

‘but had failed to note that Milistone considered it a one-cycle fix. L "-believed that the

C e

NRC, in reliance upon Opeka's representatnons sent out incomplete mformatlon to other
licensees (id. at 32).
B.  The Deselections off - :J Tl )

1. Engineering Reintegration of 1993

The 1993 reorganization of NU's nuclear engineering and related activities involved not
merely first-level supervisory positions but highér-level positions up to and including those held
by vice presndents The process employed in determining who would occupy a particular

position was not however the same in all instances. To the contrary, there was a marked

' A one-cycle fix allows operation for one fuel cycle or until the next refuelihg oﬁtage.
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difference betwe.en the process utilized for first-level supervisory positions and the method that
governed the selection of vice presidents, directors, and managers (Exh. 14).

NU retai'ned an organization called the Hay Group as part of an overall performance
“improvement program. The Hay Group was called upon io develop competency models for use
for the manager, director, and vice president levels and to play & rclale in the 1993 engineering
reorganization. In this connection, it performed an “Executive 360 degree Managerial |
Assessment and Development Guide” on each official. The assessment was designed to
provide Opekg. then NU Executive Vice President for Nuclear Operations, and the‘indi'vidual
official with feedback on the latter’s impact on the organization. The ingredients of the
assessment included not only the individual's self-appraisal but information gathered from a
number of other soufces. Améng those sources were the ind_ividual's superior and “direct
reports” bearing on performance (id.).

As part of the process, each person was given a “FIT" score.'® This numgrical rating
was designed to establish how well the individual's competency scores matched with the.
expected or superior ratings for the held position. Ultimately, the FIT scores played a part in
determining who would best fit into certain positions within the reorganized engineering
structure (i_d.). | -

Where selections for first-level supervisory positions were involved, however, the Hay
Group played a much more limited role, or, in the case of incumbent supervisorskg o Ex‘)c
e jno role at all. Those selections were made from a pool consisting of incumbent Ex _t
supervisors and employees who either had some experience as acting supervisors or no

supervisory experience at all. The Hay Group was asked to evaluate only the managerial

** The derivation of “FIT" is not part of the fecord, but we assume that it'is an acronjm '
forthe assessment of the non-supervisors interviewed by the Hay Group. - T N
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potential of 4C to 50 employees not in supervisory pésitions. Based upon its assessment of that
potential in sever_al difierent categories, the Hay Group placed the individuals into four quartile
ratings (id.).

2. Engineering Division Supervisor Selection Meeting

The actual selection of first-level supervisors took place at a meeting held in November
1993 at & motel in Cromwell, Connecticut The meeting was presided over by DeBarba and
also attended by, amoné others, officials already tapped to hold director positions in the
reorganized engineering structure (Exh. 26, at 27-28). One of those officials was Risley, who
would become Director of Engineering for Millstone Unit 1 and reported to DeBarba (Exh. 26,
at8, 10).'" B

Apart from the Hay Group quartile ratings for the potential supervisors, the officials in
attendance at the rﬁeeting had no written material to assist them in making their selections.
More specifically, none of the prior performance appraisals of the candidates was made
available to the selectors (Exh. 28, at 70). Further, apparently not every person in ihe pootl of
candidates was even discussed, let alone given serious consideration. Rather, it seems that, in
order to be considered at all, a candidate had to be proposed by one of the attendees (id.
at 59). Accor.ding‘to DeBarba, the objective of the selection process was to determine which

candidates would be the "best fit" in the positions that survived the reorganization (id. at 57).7

6 The others in attendance at this meeting were: Steve Scace, Vice President, Nuclear
Operations Services; Ray Necci, Director of Nuclear Engineering, Milistone Unit 2, George
Pitman, Director of Millstone Unit 3; Jerry Laplatney, Director of Nuclear Engineering,
Connecticut Yankee: Lorraine Eckenroth, Market Learning Department; and Sam Modoono,
Vice President of the Hay Group (Exh. 28, at 24-25; Exh. 7, at 32).

N 7 In this regard, Risley stressed his beliéf that the selection process was not a matter of
“going through and saying, well this guy's a dog or that guy doesn't do a good job. It was truly
' . : _ _ (continued...)
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DeBarba did not recall_ name being mentioned at all (id. at 58). With regard to E)l 7Q
being proposed for a E)“)L

supervisor position (Exh. 28, at 70-71). in any event, none of the interviewed participants

A DeBarba stated that he did not recall &

pointed to any discussion of either individual. Opeka, DeBérba, and Risley also testified that
the issue of raising safety concerns was not discussed (Exh. 41, at 45; Exh. 28, at 38-39).
Although Opeka was the nominal head of the supervisor selection group, he relied heavily on
DeBarba and the directors for their personal knowledge of the candidates (Exh. 18, at 31).
DeBarba described his approach as, "who do we feel is a good candidate for that position? . . .
So it wasn't a matter of consideration of is there an incumbent because there really are no
incumbents for these jobs" (Exh. 28, at 53-54). DeBarba stated that everyone 'wés onan.
equal footing" and that the "group selected the best candidates for the positions regardless of
who or where they were previously" (id.).

Opeka stated that some documents reflecting the supervisor selection process were
destroyed to preserve confidentiality (Exh. 18, at 83-84). The ‘only records provided to Ol by
NU regarding this process were limited to the quartile rankings of the non-supervisors {(Exh. 79,
at 1-2). Documents reflei:ting the FIT scores and relative rankings of managers and directors,
however, were preserved (Exh. 79, at 3-31; Exh. 80, at 3-6.). )

In sum, in contrast to the process invoked for the selection of higher-level managers, the
choice of first-level supervisors had no objective elements. Whether a particular individual
remained a supervisor or was promoted to a supervisory position hinged upon (1) the

willingness of a meeting participant to put his name forward; and (2) the entirely subjective

(.. contmued)
a selectlon process rather than a de- selectlon process (Exh 26 at 51) - -
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judgment of the collected officials as to whether he was the best fit -- a judgment made without
resort to any documented appraisal of past performance in a supervisory role.

3. Deselection of --NU Reasons and Aftermath C)CL

Nineteen supervisors were deselected as a result of the remtegratlon ;'8 sixteen

earned of his deselection E)( 't

T R - coiivering the news Q__ Em
[—3 Bonaca stated toghe could not tell why he was not reselected as a supervisor £¥ X

because Bonaca had not been privy to the process. When pressed further, he stated to Ol that

supervisory positions were also eliminated (Exh. 80, at 15).

from Mario Bonaca, N

he was tqld that it was not a performance-based decision. Rather, the company had changed

as "no longer a good fit for a supervisory position” (Exh. 2, at 11-12). E)C“E

poke to DeBarba soon after he learned of the decision. DeBarba informed him £y
that his performance was not at issue (Exh. 2, at 14). He explained that there were others

better equipped to fill the supervisor positions, which were fewer in number in the new

Bl experience was narrow compared to others EK e

. PR

whose experience was more broad. When Bonaca asked DeBarba the reason that_was EV‘IL
B -

not reselected for a supervisor position, however, DeBarba replied that-]"was not good at EVK
. : - . /‘

organization. DeBarba also observedL &

closing issues” (Exh. 8, at 1).

.;‘apparently filed no formal challenge to his deselection. E)L“)L

'® There is a dnscrepancy in the record as to the number of supervisors who were
demoted.. A note by Opeka states that they numbered 21 (Exh 80, at' 14). The difference is
not matenal to the ana!ysus of thls case. - . _ - - R
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4, Deselection ot{’ ' ~,’ NU Reasons and Aftermath E’V | &

et

—

| s]eamed of his deselection from Risley who he asserts informed him of the £
decision with a smile (Exh. 6, at 7). He recalled that he was surprised because he felt that‘iﬂ Ey‘) -
° jhad done “fantastic work® during the preceding year. Although he spoke with a number &7L )
of officials -- DeBarbe, Risley, Harris, and Kupinski -- he maintained he was never provided an

explanation for hiég"; __](ﬂ atg). ENW |

Some months after the reintegrationL " Yiled a discrimination claim with NU's E\("}L
-

NSCP alleging that he had been demoted due to, among other things, his protected activity

.(Exh. 41, at 1, 13-15). In hisi_‘ o /‘;eﬁor,t. Chatfield concluded that there had been no ﬂht
discrimination against( - j.in violation of 10 C.F.R. § 50.7. Chatfield based his conclusion E\[.L
on interviews with some management officials who had taken part in the selection process and
Kupinski.\\\ - . — No interviews of new supérvisors or of other E |

deselected supervisors were conducted. Chatfield asked all interviewees the same ten

 meetingwith  EX

—

-

questions based on!L\ concerns as expressed in his’

- (.

Chatfield, i.e., the criteria used in the selection, the manner in which candidates were assessed,

and whether his safety-related activity was a factor in his deselection. (Exh. 41, at 14-15,

38-39). DeBarba and Kupinski stated that a negative factor for . was being associated EY--IL
withlk 1'.‘who was not viewed as effective by niany NU directors and managers (Exh. 41, EXY
at 43, 53). The report also indicated that ‘hame was not mentioned with respecttoa  EX ]

supervisor position but only with regard to his plécement as a principal engineer (Exh. 41, at 7).
When asked about his personél knowledge o{ peBarba expressed doubt that e
‘.L. would be accepted in the operating environment of a plant since the new organization ﬂ\”C

was focused on "working in and around a nuclear plant” (Exh. 41, at 51, 136; Exh. 45,at 34).
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In his seven-page report, Chatfield ‘provided his analysis of the discrimination issues in
one-half page (Exh. 41, at 8.). He acknowledged that matters were not handied well by
managemeni but he found that "no translation of these shortfalls [was] apparent in the
supervisory selection process” (id.).

5. New Supervisors

The record alse reflects that eight new supervisors of the thirteen identified in the record
were interviewed by OI (Exhs. 11, 13, 16, 17, 20, 22, 23, 24)." All but one of the new
supervisors were interviewed by the Hay Group. The eight new supervisors stated that they
had been interviewed for about. one hour by representatives from the Hay Group one week prior

to the announcement of the reintegration. None was informed of the pending reintegration at

the time of the interview.

o e

EX e

M was the only new supervisor who had 'some prior supervisory

experience at NU (id. at 9-10).
LSRR S Jstated  EX T

.]stated that they E'\L X

Regarding mvolvement in protected actwnty

-

had raised safety issues between 1987 and 1991 (Exh. 20, at 77-78; Exh. 16, at 14-20;
o o '- had been involved in EKL
SR .m0 EY S

'* Opeka stated that 13 new supervisors were selected but only 12 were mentioned by
name in the mterwews The etght new suoerwsors mtervaewed by OI wereff ¥

-
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that he had raised one safety concern, he did not provide a date for that event (Exh. 24,

at 18-20.).

Hl. ANALYSIS

A. - The Selection Process

The selection process for upper level management (from managers through officers)
was markedly different from that of the supervisor selection process in that the latter allowed
significant room for subjectivity. The assessments of NU officials done by the Hay Group
provided objective information resulting in a score assigned to each upper level official. In
contrast, objective criteri'; were not utilized in assessing and selecting supervisors. DeBarba
acknowledged that the selection process for high ranking officials “was clearly used to avoid
favoritism" (Exh. 28, at 36). In contrast, the supervisory selection process that lacked objective
criteria clearly left considerable room for "favoritism* to come into play. That NU would employ
an objective process for selections at all levels but one, i.e., supervisors, is puzzling and raises

the inference that questionable criteria might well have played a part in the supervisor

~

-

selections.
In addition, the process for considering an individual candidate was sufficiently unusual

to raise suspicion as to its legitimacy. __I;,essentially;called for an NU official affirmatively to

propose a person for a position, i.e., a candidate required a "sponsor" to have his or her name

advanced. This process seemingly would not bode well for an employee who had significant

run-ins with management a'bout safety concerns that might require closing a plant or making

costly repgirs. ‘DeBarba, of course, was familiar with[_ A o jsafety-related , EY t

s . . r" o :
-activities, as was Risley with regard ta // _ -
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Further, the record reflects that selections for existing supervisors were based on vague
terms such as "a good fit" and "customer-oriented” while information available to selecting
officials for non-supervisors was the more concrete assessmenfs'of the Hay Group. Having the
Hay Group interview only one group of candidates was somewhat irregular but would not have
been an unreasonable choice if objective information about the incumbent supervisors, e.g.,
performance evaluations or personnel files, was made avéilable to the selecting officials so as
to be pgrt of the assessment process. Unfortunately, such information was not provided.
Finally, it appears that NU did not even adhere to its own process as evidenced by the selection

—

ol[.’ \a non-supervisor never interviewed by the Hay Group.' . - o , B
By

“-‘i.himself stated that he was surprised to learn of his promotion.
In addition to the;e questionable circumstances is the fact that some documents relating
to the supervisor selection process were destroyed by NU. Opeka's claim that the documents
were destroyed for confidentiality purposes is not totally convincing because the documents
demonstrating the quartile rankings of non-supervisors were retained. These quartile rankings,
showing the relative ranking of the more than forty non-supervisors interviewed by the Hay
Group, would seem to warrant confidentiality as well. bbviously. employees ranked at the top
of the list would be cast in a more positive light than those rénked at the bottom, making these
documents sensitive. The missing documents might have been helpful in shedding light on the
selection process since the recollections of NU officials interviewed more than two years atter

the selections occurred were hazy. Thus, it appears that some documents were selectively

chosen to be destroyed, further supporting the overall impression that the process cannot

2 Although NU might-assert tha[ ~ Jwas not assessed by the Hay Group because  EY (¢
he had “supervisory” experience as an "acting™Supervisor for ten months, such a claim seems
to us to still emphasize further the subjective nature of the selection process. s
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withstand close scrutiny. Standing alone, any one of these considerations might not raise a

suspicion about the process. In totality, however, they create the impression that the selection

process was less than aboveboard.
B. [ ] e

1. Protected Activity

T TS

Was involved in the hngh visibility pro;ects of the CU-29 valve and

e )
. _})f which gave rise to nuclear safety issues. ln connection wuth the CU-29 valve |ssue\- ES‘T,
e et e m——— o ——— )
-was significantly involved in an operability determination (OD}) or. ' : J EY L
from 1991 through the reintegration. His technical opinion that thﬁ‘ oo I, EYC

collided with that of Haynes, Director of Millstone Unit 1, and Richard Kacich, Director of Nuclear
Licensing, who based their opinions on legal interpretations of regulations. Also( was EYX

isi ingl - IR i TInEYI
visibly supporting|. JNho accused NU ofR | |

a manner that violated its license. This issue was an especially pressing one at the time of the

- .~ )
reintegration because it was known that - was dissatisfied with NU responses to his E\L'}b

L. ~ .
concerns and was thought to be considering contacting the NRC about them. These activities fall

squarely in the area of protected activities.

2.  Management Awareness

The record contains substantial testimonial and documentary evidence demonstrating

that management officials were fully aware of the protected activity and strong positions taken by

— _ _' , - _ .
L ‘communicated regularly with‘: ,and interfaced EVY
regularly with managers and directors of duﬁerent departments and plants. DeBarba was aware
of support of Jaecause. in ' B lthat he E41C
\;;----»--»; 1. I B -

headed and which met regularly to deal withL _ ._Jssues (Exh. 42, at 30-34). Also, just several Ev)
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weeks before the announcement of the reintegratior)r Jwarned DeBarba ofj. ) J , E)&‘)Q

dissatisfaction with NU’s lack of responsiveness to his concerns and expressed his belief that

r | )ad the fortitude to go to the NRC (Exh. 53). aﬂt :

During the course of theser - Jthe issues of the CU-29 valveL EXY
. jvere added to the matrix of issues that DeBarba Lo The EX
record shows that the CU-29 valve issue, associated with| o _was discussed at ar U EXT

mi-?_j_]meetmg presumably with DeBarba in attendance (Exh. 50). Also]” i ‘(wrote to DeBarba E¥1C

o},l R ]Just days before the reintegration was announced, updating him on three B¢

subjects including his intent to meet with Millstone Unit 1 officials to d:scuss the CU-29 valve

issueg | ' . ﬂ(Exh. 57). B¢

It is possible that DeBarba was aware of f fin the CU-29 issue before EK_KJ

-

the task force formed because this issue reached the director level -- o JE‘F‘C

Haynes, Director of Millstone Unit 1; and Kacich, Director of the Nuclear Licensing Department

were all involved -- and it was the type of inter-departmental squabble that a director might bring

to DeBarba's attention.

3. Adverse Action
—

On November 8, 1993[ was notified that he was not reselected as a supervisor. As Bi-'ﬁ

~ e 7 Pokora, a new Qm:"
. - : -

supervisor. He did not suffer a loss in salary but his éalary was capped and in the long-termf YL

o "J'(Exn. 2, at 12-13). &LIC,

a result, he was
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4. Protected Activity/Adverse Action Causal Nexus

a. D«scussuon of Nexus. Dunng the two years preceding the remtegratlon.l ]had EY I

significant involvement in controversial safety matters such as the CU-29 and[_— o J Ex ¢
matters. He had been actively involved in thé high-profile CU-29 issue as recently as theL ‘f,\( N
%ijan issue which remained unresolved at the time of the November 1993 integration. -y i’
Also| o ) - -jin charging thaf EY L
e . at Millstone Unit 1 in a manner inconsistent with NU's license.Ar ‘ ELX
documented his position].;_b R _ . "jto DeBarba or{: o :) and ﬁy‘t

stated his belief that'k ) jwould go to the NRC if NU did not resolve the issue soon (Exh. 53). QQ:_

-

If t Jcontacted the NRC with his concerns, DeBarba could expect that, jwould be called EY 0
upon to substantiate'r jclaims EX-) o=

The CU-29 valve issue, originating in 1992, appears to be the most contentious |ssue[ EY.I

R . Between 1992 and 1993, l Vejected the OD declanng, E¥ e
lbalve operable that was prepared by Millstone Unit 1 Project Services f,)( 7&

Department, headed by Risley. ' |

These considerations suggest that‘,/ _ while a solid performer, was someone of whom B
management. including DeBarba, likely would not be particularly enamore_c] because of his

positions on safety-related matters that could have had a significant impact on plant operations.

2 also questioned NU's mterpretahon of the ISAP while working on the CU-29 EX1C-
issue. In doing so, “lwith Kacich, director of the Department of Nuclear E\L‘(
Licensing,[ B These two directors, though they did
not participate in the supervisor selections, had reguiar access to DeBarba. While nothing in
the record establishes that they briefed DeBarba on__ _J:hallenges to their positions, it is ﬁ.\l—‘n
conceivable that they would have brought this to his attention.
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-

The pivbtal issue thus becomes whether NU's articulated reasons for its action are shown to be a
pretext for discrimination. - '

b. NU Management's Reasons Regardindj g In looking at management's reasons, E\(fh
we begin by noting that under the process used for sélectiﬁg supervisorsf N ‘jselection £\[ X
ultimately depended upon DeBarba to propose hié name givén that he was the only official in

L . . ]in attendance at the selection meeting and, therefore, was familiar with E\”Q

his work. This subjective-process gave DeBarba the opportunity to remain silent as tOJ '_,_ Ex T
and thereby, deselect him, without a thought of reconciling his decision with objective criteria.

DeBarba had good reason not to take the affirmative step of nominating, . - J apersonwho EY T

challenged management and supponeérm _who did the same. - Y

NU claimed that it deselected | __‘l-as part of' an.overall reintegration of nuclear E‘/'lL
engineering personnel into the plants. It contended thatL _  _ '}.vas not singled out but, rather, E,)L e
was only one of nineteen supervisors who were deselecfed for a new organization that would
have fewer supervisors (Exh. 18, at 51_, 55). DeBarba stated that he was looking for.somecne
who was custo~mer-oriented. someone who had technical and interpersonal skills (Exh. 28, at Si).
He was looking for the "best fit" and_thought there were better people than Lr -jto fit the new EY e
organization. .

Alfhough NU officials testified that no one discussed whether any candidate or incumbent
supervisor raisec} safety concerns, DeBarba stated that neither he nor other management officials
discussed 1 - ) during the supervisor selection sessions. Yet, if, as stated by DeBarba, Exe

the criteria for supervisors was truly customer-orientation and possession of good people skills,

.ther(_' Jshould have been considered for a supervisor position. E‘/fﬂ
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L N jeceived "Exceptional” and "Quality” ratings in his last four performance evaluations EY;)Q
in the elements: customer service orientation, teamwork and interpersonal skills. Having

received "Exceptional" and "Quality* ratings in the teamwork element for thefl jprior to EX—L

L

his Y ‘_\would seem to have qualified{ Jas & “team player," a characteristic that f,y_‘L

DeBarba asserted that he sought in supervisors. Certainly, there is no evidence that NU ever
apprised: jthat he had shortcomings in these areas. Thus, nothing in the record would lead EV e

one to conclude that he would not "fit * with the new organization. One would think that an

]

employee who looked out for the best interests of the company by /{ B e

would at least be discussed, if not reselected.

At the same time, if these attributes were so important, then it is reasonable to expect that

they would be found in the new supéwisors. However, the record does not show that\_ J EXC

rating in the elements, "Monitoring and Controlling Work Progress® and "Planning and

» Organizing" for} consecutive years (Exh. 40). The clear implication was that DeBarba's Ey ‘)Q

g

% In his Ol interview, DeBarba did offer an explanation why he who he EV¥IC
described as having outstanding technical skills and “good insights into design changes” as well _
as “easv.to work with” (Exh. 28, at 74-75). He never, however, indicated why| | ALY

:_ﬂ J had the qualifications that NU believecf; ' :‘ Even ifit ‘,‘ EYK
was never mentioned aloud, DeBarba and others must have made _e[_ _ - :)of EVC
- : A ‘ : o | DeBarba never offered ény explanation as to E)(T
why he thought B - | | —j E\l |-
While DeBarba remarked that was not good at closing issues, he provided no £V e
elaboration on that score. That omission i; significant given that - Performance evaluations FY W
do not show that he was deficient in this respect. To the contrary, received the highest E,Sﬁ(



-27 - .
concern about closing issues refers to\ Mlpersistence on the CU-29 issue which!_ T “lina Exe
- R i L - .

sense, prolonged becausete, - fyr

| jThis supports the inference:thatt | protected activitywasa fy¢_

contri'buting factor in the decision not to retain him as a éupervisor.
thus, are not EXe

—

Management reasons for its selection of someone otherL

supported by the record, giving rise to the inference that an impermissible reason played a part in

the decision.

It should be noted that the failure of DeBarba to o - o ) iad
" the CU-29 issue adds further substance to the inference that - ~~‘prot§cted Ey-(
activity was a contributing factor in his deselection. Even though the issue arose after | Eyie_

. S Y

1 it is evidence of DeBarba's unenthusiastic attitude toward . apersonwho EX)¥_

- -
. -

stood up to management on a safety issue. Certainly, Chatfield must have been convinced that

I 'jnot only was warranted but, would be well-received by~ or he would nothave EXT_

suggested it to DeBarba. DeBarba's unilluminating statement that; would have received the & ¢

r mpegatively does not fully explain his decision not to act on Chatfield's advice (Exh.' 28, EXC_
-2 _

at11-18).
— 4 .

c. | | e )
[ Jex

1. Protected Activity

was involved in several safety-related projects between 1931 and 1993. Two of &rT

L ”

them, the MOV program and the heat exchangei's.c ' . ,‘Ex (&

—

During the course of these projects,'; that were contrary to those held EX¢

-

by Riéley and managers of the Millstone units involved. The record also shows that o ' £xXC
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proposed actions for the MOV program would have required the expenditure of significant

additional funds and resources to complete the program properly.

—

The heat exchanger issue was one in which, T T
- ]view that the heat exchangers were opérable. L e e 5" O
| o - jEvents relating to this issue  E¥ K |

occurred just a few months before the reintegration.

The RCP issue was another instance in which| --,}mh management. Due E¥ -
to some problems detected in the pumpsr,_w , _ : . o &Y

] Management refused to accept this opinion that they were operable foronly EY

- e

. g ' ‘
one cycle and, ini”™" jview, misrepresented their operability to the NRC. VA

The above-described activities were safety-related and fall within the area of protected

activities.
2. Management Awareness
The record shows that DeBarba was aware oig':.. ] ' | jhe MOV program from EXY
conversations witH o ‘and memoranda from?j Cor Kupinski.f/ - o /I 0r
" (Exh. 6, at 11; Exh..uzs. at Sé; Exh. 46, at 78). Unit directors were aware ;:fz ?on E/\m(

MOV’s because that program affected all of the units and he copied them on relevant

-

correspondence. /. ‘had a series of ongoing disagreements withl , | | e

H
- . —
L

lthe MOV program and the RCP repairs Ex
)

-

‘Exh. 6, at 9-12; Exh. 78).
r‘

IRCPs andthe EXC

L _

TBSCCW heat exchangers (Exh. 28, at 21, 39, 41-42). Risley, as a director at Millstone Unit 1,

V DeBarba stated that he was aware of

~—
\

was aware ofl_ '“i/vith the heat exchangers at his plant. Of course, itwasin £y C_

MM@MW'_ .
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the context of that issue that Risley allegedly made his "make you or break you" comment.

Risley and Blasioli, both directors, were directly aware of [position on the heat ' vy
7 == -
exchangers because he interacted with them regularly on that issue at Millstone Unit 1. Risley
- . - ST e .
also was familiar with jactivities because he‘ EXC
_ L | L _

, Jiust several months prior to the reintegration.

3. . Adverse Action

On:. T >-m-v:|learned that he had beenl ) - _ ‘m““'ﬁto . E\éz
principal enéineer. As With | 1!he suffered no im_m'ediate loss in pay, although hisr.- . o E\[,]L
‘ I 1
' 4, Protected Activity/Adverse Action Causal Nexus

a. Discussion of Nexus. The temporal nexus between his activities and his deselection,

- - i
the fact that two safety-related projects (MOV's and heat exchangers) were _1. E)l K

and Risley's threat to his supervisor in connection with one of those projects, give rise to the |

[

T ene

however, the question remains whether NU's articulated reason for its action is sufficient to

o
inference that his protected activity was a contributing factor in his demotion. As with

overcome that inference.

b. NU Management's Reason Reaardingf_ o ' ] NU managerﬁent's reason for \E)(‘]L

}was the same as that given fo'n: 'was one of many E){‘('

b ) —

who were demoted during a Wide-ranging reorganization that called for fewer supervisors and

—

that NU was looking for customer-oriented people. Also, DeBarba stated; smight notbe ¥Y{1C_

accepted into the operafing (plant) environment (Exh. 41, at 51, 138).
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/'

. ', had very good performance evaluations in - * He consisténtly earned tY N
- | [

—
the following ratings in relevant elements: "Quality" in customer-orientation, "Exceptional® in

interpersonal skills and *Quality* in teamwork (Exhs. 39, 61). These elements would appear to
match most closely with those that DeBarba stated as being sought in supervnsors Yet, the

record reflects tha{ ‘hame was never considered for retention in a supervisor position. £¥C_
e |
This must be viewed in the context of the supervisor selection process that essentially required a

l/.

*sponsor,” once again either DeBarba or Risley. As with if the criteria as stated by Ey L

-

DeBarba was actually the deciding factor as to whether a candidate was in the running for a
position, thenj fhould have been seriously considered. B

Nothing in the record suggests thafl ‘would fall short in these areas. Infact, EX L

-

fisa prime example of a person with the “technical and interpersonal skills" that DeBarba

-~

claimed he sought. He was an ' ‘received "Exceptional” and "Quality” EY T

- —

ratings in the areas of interpersonal skills and leadership, respectively. The fact that . ‘,- Exe_
was not seriously considered for a supervisor position when he possessed these desired
attributes supports the inference that some other impermissible factor was a significant
consideration in the decision to deselect him.

DeBarba's other stated reason for deselection was th;t he might not fit in at the &'K
plant. However, there seems to be little baéis for that fear becausez( spent many hours at E¥1Q

-~
the plants carrying out assignments such as the RCP assignment at Millstone Umt and was, E\QL

—

thus, familiar with plant operations (Exh. 6, at 25). Also ' E)Ljé

_was. Y 7(_,

= Between{_ o irecelved “Quality” and “Exceptional” ratings in all L
elements exceptone. In, - in monitoring and w‘\
controlling work progress, which was raised to a “Quahty" in 1993 (Exh 6‘ at2). - - -




.31.

commended for his teamwork and responsiveness to plant needs regardmgl EI‘)(_

/,(Exh 39,at9,12,14). EX W

c. .Analysis of Other Evidence. The inference can be drawn that the MOV issue was

-
taken away from( Jbecause his suggested plan of action required more than the company B
wnshed[ ‘ I This attitude is consistent with the “shoot the messenger” attitude described in ExX_

the Executive Summary, Millstone Employees Concern Assessment Team (MECAT) Report

(Exh. 90, 2t 3). The reason profiered b{ Jfor taking the MOV progran( e _I 5 d

—

i.e., that he was too busy, does not carry much weight. If that was the real reason, therr _j Exv

—

would likely have so mformed( 'at the time. lnstead.’ gave no explanatlon EYTC

~ —

contemporaneous with the event. It was only in 1996, when Ol's mvest:gat:on was underway,

that‘. 'presented this reason. Considering tha( . 3y

MOV program was'w N | ‘ » Exe

J the reason does not seem credible. With his deselection occurrlng[ - EY
T . IMOV program, it becomes EY L

- . ,
- Clear that a pattern of cause and effect existed between B

and a change in the conditions of his employment. Takmg a project away from £y ¢,
an employee who espoused a position unpopular wuth management is an example of what was

referred to in the NRC's October 1996 Order as NU's tendency “to punish" those raising safety

issues.

The record also indicates that ‘went beyond normal bounds when he attacked 'S

l- | . 'with regard to the heat exchanger issue. Thoughj' &'(

——

“Wwithout xR

: o : : -
that the Heat exchangers were not operable . Certainly, rejecting the opinion of,‘
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providing contradictory support raises the question ol; jmotivation. The situation for E)(-f.
r 3 | | ' - e B . ) o :!complained to EyC_

Kupinski aboul{ \\Clearly. the; ~was in bad faith andwas EXC_

meant to' Tthat were cddtrary to corporate and plant management. £y Y

Finally, o J In light of the above, it is reasonable to  EY(_

conclude thatt the MOV and heat exchanger cssueJ . - were retahatory Eyc_

actions by NU and add to the evidence that NU discriminated agalnsq Exe-

| Although Risley denied making the “make or break you" stgte?nent to_K-upinski on

E- - Jit is more likely than not that he did. This follows from the fact that: (1) Kupinski Ex‘)(
related the account of Risley's threat to. __fthat same day; and (2) Bonaca observed that E,\LL

Risley was "hot" over' ' '_ ‘ i fgoing to Milistone Unit 1. Kupinski's sense that g)q(
. H

the threat also was dlrected at] ‘appears to have been on target. It is not unreasonable to EX
. o
infer that Risley followed through on his threat by not advancine iname for a supervisor ExC
r
position only one month later because he was so angered by action.® X

L

It should be noted that the finding of no discrimination by t'he NSCP supports NU’s
position that its reasons were legitimate. However, the investigati.on was shallow. Only high-level
management officials involved in the selection process were interviewed and all were asked the
same questions even though their functions in the selection process were diverse and their

degree of familiarity with| : ! abilities varied. Chatfield, who headed the investigation, did X1

2 1t might be suggested that, since Risley made his threat directly to Kupinski, Kupinski
would have been subject to an adverse action during the reintegration as well. Although the
record is not developed on this issue, two possibilities explain his retention as a manager. First,

- the objective assessments and ratings by the Hay Group of Kupinski may have made it harder
to demote him, depending on his standing. Also, Kupinski may have been assisted by DeBarba
because, according to Bonaca, Kupinski “was good fnends with DeBarba going back tdthe
early years at NU" (Exh. 8, at 2) : -
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not review performance evaluations or personnel files to verify whether the supervisors chosen by
DeBarba and the directors fit DeBarba's expressed criteria. He conducted no comparison of new
supervisors or deselected supervisors for their levels of protected activity to determine whether
employees who raised safety issues were tréated disparately. Moreover, the tone of the report is
not objective, but appears defensive of management. By merely repeating management'’s view
of the selection process, it cannot be considered a particul_arly objective finding.

D. Disparate Treatment

In any case involving a personnel action of some size, évidence of invidious disparate
treatment might prove useful in assessing whether pretextual managemept actions were involved.
in this instance, although eight new supérvisors were interviewed about their history of raising
safety concerné at NU, it was impossible to gauge their level of participation in safety-related

activities based on the cursory examination of them that was contained in the record. Even if one

considered all identified safety-related activity as protected activity of the same level, only

&'."AA i el i

TR AR AT R S AT 1 T R A I R A R R R %
who was involved in a high-profile issue with well-known whistieblower (IS This, £X1C

however, was somewhat remote in time -- five to six years -- to the reintegration. Notably,

bl | The only other notable activity was thatof _..«#8 Ex X

stated that no one involved with the Rosemount transmitters was involved in the selection

process.

In summarizing the value of this information, the most that can be said is that a superficial

review shows that only two of eight new supervisors engaged in recent (within twelve months of

the reintegration) protected activity in 1993. That would lend some support to, ‘ 'f belief that EYC

S - —

new supervisors were chosen on the basis of their lack of protected activity. However, a more
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thorough, in-depth analysis of the protected activity, its visibility and significance would be needed

to justify such conclusion.?

IV. CONCLUSION

R = ) -
The record contains no direct evidence that NU discriminated agalnst[,;:mﬂJfor his FY 7(
protected activity by demoting him from a supervisor to a senior engineer. However, the
circumstantial evidence is sufficient to support the conclusion that his participation in protected
activity was a contributing factor in his deselection as a supervisor in 1993 and, thus, that NU
discriminated against him in violation of 10 C.F.R. § 50.7.

[ " "lwas involved in several safety-related activities| . . - -

——

o iresistance to changing his stance that the CU-29 valve EY.3C

cr s >
Ty I T A

Fress
it IR D,

R e RIS

was moperable and his active suppon of, .

.

T e e+ - s were known by DeBarba, the lead NU- EX 1

R At . :
—

official in the supervisor selection process.

Management's reason for not selectingr'.‘ =+~ that he did not fit in -- appears pretextual 'Y

- -

against the background ofﬂ j;i;performance evaluations rating him very high for the same £ )C_

% —

% A well-developed record of the protected activity of new supervisors and demoted
supervisors would have been helpful in analyzing this case on a disparate treatment theory.
The protected actuvnty of the members of these two groups could have been compared to that of
g o determine whether those not involved in protected activity were treated . £ )
more favorably thar those who were. To do this defmltlvely. however, would be a major
undertaking, requiring the interviews of at least 35 individuals (13 known new supervisors and
‘22 demoted supervisors). For our purposes, the lack of comparibility was not critical because
we find the record is sufficiently developed to come-to a conclusion regarding discrirninatory
(i.e., retaliatory) intent.toward the two individuals so-as not to requnre a companson ‘of the
complamlng employee to snmllarly sntuated employees. :
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attributes - customer-orientation, interpersonal skitls, and teamwork -- that NU claimed it sought
in a supervisor. Also supporting a discrimination finding is the unusual and irregular selection
process. Nothing in the record justifies a process in which an incumbent supervisor with & strong
record of eleven years was replaced By a new supervisor with only limited acting supervisory

~ experience and who, unlike all other new supervisors, had not been interviewed by the Hay

“3tip the EXC_

-

—
o O

Group. These factors, along with DeBarba's later failure to give{ .

scales in favor of a finding of pretext.?® Against this backdrop, it is more likely than not that NU

discriminated against'{‘-'"""é:\for his protected activities. Bxc
B. . J T -
L _J 1Yy | i
The circumstantial evidence in. ~ case similarly supports an inference of Ex1C
discrimination. Between| | ST éi?\ (MOV's Ex¢_
., . . _ /)
and heat exchangers) in which he had | Aboutone EX
month before the reintegration was announced, Risley,/ . . Iwho X
. | - ‘ ' N __:g
was integrally involved in supervisor selections, had uttered the ..., . . -~ - Ex .
s e e e otion with @ safety-related project in which —. e T E Ly IC
o ,ﬂ:,__ .. " !, S sw-f.ﬂm" g
T L T e e L AR R Y t:j'o DeBarba :_” TR G JOf the MOV E¥ SC__

program shortly before he learned that = - -s®ad These actions suggest a pattern: EYX_

When ~ """ “took a position unpopular with management, management retaliated. The

2 Any lingering uncertainty as to NU's retaliatory motive can be resolved by considering
the existence of a “chilling” environment at NU during 1993. The Executive Summary of the
MECAT and the Executive Summary of the Report of the Fundamental Cause Assessment
Team (FECAT) both stated that management was not receptive to employees’ safety concerns
(Exhs. 90, 91). The FECAT stated that NU's approach to employee alle ations was, at times, ~
. “critical or adversarial” (Exh. 91, at 3). This environment would explain ¥ deselectionas FY1¢__

supervisor as well as the inordinate amount of time that it took for NU to resolve the CU-29 *
valve matter. : . - - o
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additional evidence of the subjective selection process and management's reasons for the

deselection not being borne omby‘i performance evaluations lead to the conclusion E}LL

e

that, _}was discriminated against due to his protected activities.”? £ ¥ X

# The evidence of the chilling environment and NU's tendency to punish-those who

raised safety issues during 1993 as reported by MECAT and referenced in NRC's October 1996 -
Order only confirm this conclusion. .

GENGW*HEEEQ#%%HHFGF%WGG%




ATTACHMENT 3

: CASE NUMBER 1-96-007 .
[ALLEGATIONS 0F|T 1‘ £X1C_

" 1. INTRODUCTION

On January 11, 1998, - - ‘} N o L )vvere terminated, EXC_
along with ninety-nine other employees, as partof a workforce reduction process at Northeast
Utilities System (NU). At the time of their tefminations.r"" e Y ere employed s EY 1€
e e T T

[

Prior to their terminations, | )engaged in protected activities. EY

Specificall-yrtf Jhad been responsible for working on two safety-related issues involving EX T

. -

been involved in the Rosemount transmitter iss“u-e at NU in the late 1980s and early 1990s, and

he raised a number of concems during the course of his wor[ T U ExnC
S Jthat he had some invc;lvement in the Rosemount  Ex
Transmitter matter and he too raised a number of safety concerns during the course of his work

in the‘ o o A ﬂwhere he had worked pFeviously. andinthe £ X1C.
: | X
Within two months of the NU terminations, the NRC staff chartered a task force to

review NU's workforce reduction process in response to its receipt of allegations from former

' As it is pertinent to this case, the supervisory chain for these allegers is described
below (infra note 8 and accompanying text).
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NU employees who alleged they were targeted for termination for engaging in protécted
The Millstone Task Force conducted transcribed interviews with NU management

officials about the workforce reduction process and with a number of individuals who were

7 whowere EY )¢

among this group of former employees, told Task Force members they were terminated for

known to have been involved in protected activities at NU. [

engaging in protected activities.

Subsequently, the Office of Investigations (Ol) initiated an investigation of the facts and

-~

circumstances surrounding the terminations of]— ” WJ In addition tothe  E¥.7¢ -
principals, Ol also interviewed line managers ahd senior NU executives, and developed a
substantial evidentiary record. |
In Part il of this report, we discuss the duties and responsibilities of the subject
employees, their job performance and the protected activity they engaged in, NU's workforce
reduction process in general, and its application to the Nuclear Engineering Department
specifically. Part Il contains our analysis of the facts, while in Part IV we set forth our
conclusions.
On the basis of the Task Force report and accompanying information, Ol's investigative
report and exhibits, and other pertinent materials, we are unable to conclude that .there isa
reasonable expectation that it can be shown by a preponderance of the evidence that in
terminatin_gL': o 7. ) - ‘]NU discriminated against them for engaging in protected E}l K

activity.
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il. BACKGROUND

A. Allegers Er?ployment History &nd Aptlyltles , £ ¥ 7Q

1.

a. Poéition and Performance. an NU employee for approximatelyr“ -wat the EK |
time of his termination in 1996, was a T ‘ T | | Inthis EX 2 _
position, Jwas in contact with ther andwnth staff at the various NU EX-L

plants. During the course of his employrr;é'r.\fwi_th NUT worked on any number of projects Ekt

RO

relating to nuclear safety. S “ T oo T EXXC

~ iwork on this issue was discussed in his EX T

—

perforﬁ;éri-c‘é‘eval.ha‘tic.:n for that )-/ear (Exh. 18). Specifically, his workona - EXC

that led the vendor to make revisions 1o its design codes was highlighted (id. at 1). - ] EXTIC

appraisal also noted, however, that his" | S e - £

o 'and that during the'neg ');;arA o _ | - would EXC_

attempt to address these; communications problems by establlshmgI B EY-IC_
A _'(I_g at é). ' | o

(Exh.8/at8). Hesubmiteda  EM

S ="

. . i
calculation file and

{Exh. 34, at 3). He also provided his recommendations to & ¢

—

. L. e . (™

Arejected\' . work because of an EX K

~ inadequate quality assurance (QA) review in changing the| EX X
: and a desire not to bias, . “ id. at 4), Reaétor EX
Engineering also concluded that, o ) - EXT
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'berformance evaluation, though favorable (Q for quality, the second highest Eﬂt | &

-
rating in the NU system, but ét the “lower end of the Q range"), addressed his failure to produce
I - S T “lexh. 19, - KT
ét1.5). ) EX T
performance evaluation. With respectto he stated:  EX7)_

It should be noted that the calculations and work

[were] accurate and thorough, however, they were ~ _
notusable. ~ " needs to ensure that when EXTC
working to résolve a problem, that the methods and

approach to be used are concurred [in] by the

involved parties. The decision process and -
judgment on how to perform the' ~ _evaluations  EX I
resulted in work that was not as usable as it should

be, resulting in an NI [(Needs Improvement)] rating

for this task (id. at 5). :

It was also noted in the evaluation write up thatg’ " had been provided written documentation EX 1 ¢

indicating that ~ J(d). Finally, under EXIC_
the section of] - , o | _jthe need to improve EXTe
quantity of work and‘ were identified as areas for lmprovement EX
(id. ate) . | ' B

in response to his 3 T EK7L

__(Exh. 7, at41). HIS EX L
grieva’-r.iéé“ﬁa”s denied at the first step (id.).,  then filed an appeal to a committee of senior EY¥ “L
managers which included Eric A. DeBarba, Vlce President, Nuclear Engmeenng Services (id.

at 42-43). ‘,appeal was again denied (id.; Exh. 23). EY 7C/




Ol interviewed . "\C/
'as meticulous but not someone who

produced a great quantity of work (Exh. 50, at 28). He also stated that{; _ - EXC
| | | T pwas perceived as a very hard worker (Exh. 51, at 16). £y~
He ackﬁowledged a ]as well, but said he did not personally have a problem £
N ~ ';N T told OI tha{ worked diligently, “but after a year you might E¥ “1C__
bask yourself wh;t he h;s béen doing” (Exh. 52, at 27) He also stated thatr R EX
RN 5y [ |
b. Relevant Safety-Related Activities. As a—‘-f- S T T ‘E¥-7Q

performance of his regular day-to-day dutles and responsabtlmes often.involved EXI
him in safety-related activities. The,_ ' |problem, described in section llLA.1.a E¥ W .

above, was one such issue tha*" S e o Ex

-

The, - N jwas initially noted by a reactor englneer in 1994 (Exhs. 34, 35). EX T

| Performed an evaluation to identify the potential cause- _ . J(Exh. 34). Upon EK'C

completion of his evaluation inf , A . he advised his supervisor of his conclusions EY Y _
relative to root cause (Exh. 8, at 9-10). His conclusions were not confirmed by a more detailed

. jExh. 35, at 1). This resulted in a Plant Information Report (PIR) being written to X

initiate a root cause evaluation (id.). The root cause evaluation for the PIR was performed by

2[ also stated thaf jhad a very narrow view and that he was very opinionated: E_)L(
Once he formed an opinion, it was difficult -- Some people are
easy to talk about it and you change your opinion. | do that all the
time. Other people, once they take a position they feel really

charged to stick with it forever.[  ~ was more of that school of ey
thought (Exh. 52, at47). - = - . [

‘SENSITIVE ALLECATION-ANEORMATION—~DO-NOT-DISCLOSE: ~ ~ -



-6-

Reactor Engineering, Nuclear Fuels Engineering and the fuel vendor (Exh. 34, at 2). These
groups were unsuccessful in identifyiﬁg a root cause and the PIR was closed with no

recommended corrective actions (id.). Subsequent to closure of the PIH,FM'"]assigned Ex L

another engineer to conducta '.}hat establishedr;" '“’]conclusions aboutthe EY L |

S -

cause of the were incorrect (Exh. 35, at 1). EY

i haa b L  am

An NRC Region | inspector performed an inspection to review the actions NU had taken

in response to ther R j(Exh 34).3 With respect to th{— CEYC

et b - o e e 1

issue, the inspector acknowledged that the root cause had not been identified (Exh. 34, at 2).

He concluded however, that technical specification (TS) limits had not been exceeded and the

plant's accident analysis was valia! less than the [TS] limit" (id.). With EXK_

r- V ) 3 ’ .
respect to the issue, the inspector found that NU's actions to improve the E'¢ 3

caléulation by imp'roving\ ‘Jdesign codes was a technically sound approach for resolving the Ey 3¢

issue (_ at 4). He also concluded that the basis for rejecting the recommended( E‘fx—
i }:hanges i.e. ,L ) L Jwas appropriately documented and justified (l_). 3 Ay [
2. o EX-
. a. Position and Performance. At the time of his interview with the Office of
Investigations in March 1996.{? " had been employed by NU for more than'~ j‘!years 3"
(Exh. 2, at 4). He started his career as an, o :J!and EY-C
subsequently was promoted to a supervisor lr. (__ ). Dunng an NU | B W

|and he was removed from his supervisory posmon (Exh 3, EXX_

3 This inspector also rewewed a{ Jhad expressed concerns about to EX W __

“JIn response, to 'resolve the i lssue which he did to his
Lr‘nanagt—‘:ments satlsf‘aTctlon (Exh. 35,7t zrr E¥ LS

—



.7- .

at 10-11). He subsequently secured a position as al T r
| | {id. at 10). et
, Performance as documented in periormance evaluatiqﬁs:fgf r o (’} T
were fa"°fab'e (Q) (Exhs. 10, 11). In ther evaluatvon however : ]
ln*quahtyand quantity of work (Exh. 8, at 5) : / ’L,
| ]performance appraisal, told Ol that' falled to grasp that he wasq(

in a new dlsc:phne and to undertake to learn and do the thmgs necessary to come up to speed

(Exh. 36, at 28-29). He also stated that!_. " progress was extremely slow which led him to £} 7

B ]
conclude that he was not committed to change (id. at 29). When asked if L Jever failed to

—

complete assigned projects,.‘L ‘ o :fstated that there were projects that were delayed, but _K.
not missed (id. at 32). He also said that -he had to be withL o on projects, i.e., handhold
him, a situation he described as burdensome (id. at 32). In terms of performance, [ i ,L
stated that he could not give! 3 the typical work he gave[ : | f/\‘
T lwasy, ) -
In a confidential memorandum prepared to supporﬂ: _"Eselection for termi_nétion as EX Y

part of the 1996 workforce reduction, Donald Dube, Manager of the Safety Analysis Section,

~ ) _
stated that"L ,had received only one performance evaluation in the Safety Analysis _IL
Section, the evaluation (Exh. 9, at 5). Dube further declared that

an ENTIC_

inflated pertormance evaluation for (ig.).5 Dube also pointed out as noteworthy the fact € 1¢_

‘ The 1993 evaluation covered the pericd when LB

*In a February 15, 1996, letter to Wayne D. Lanning, NRC, on NU employee layofis,
Ted Feigenbaum, Executive Vice President and Chief Nuclear Officer, NU, st_ated that

_ (contlnued 2
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~
that, d:d not give out a single NI for a smgle attribute for 34 persons in the E)L—C
section (id.). =~ !also had indicated to Dube tha* appraisal would be FY Y _
fow (id.). In addressinq_ ) \overalt performance Dube stated: i gl

[ T BV

e v The quantity and qualrty of work is very low. In
two years | can"count on one hand the number of contributions he
— has made, few if any that are significant compared to some[- 7
~ g 'jwho number anywhere from 20 (about once per month) f«\I—L
1o 200 (severat per week) significant contributions. There are four
.~ ...__jin the branch with only 2 to 3 years of
expenence whoperform 5 to 10 times the volume of work
produced by’ " ~is not committed to change. Efforts to EX 1
increase his productwtty including one-on-one tralnlng by the
supervisor have not been effective. | ’ Eyjc
‘or several years and“ much of his energy is

pre-occupied With that endeavor. | should note that_ ...
)effort in the branch, andﬁ\l_K-

does dnsplay good teamwork (i (_)

°""‘e~'eww P e

told Of that] " jandcould
that he was Iess productrve than other rndlvrdua|s in the group (Exh 38 at 36) He also stated

that} - 77777 (id. at 44). During his

. e EKL

mtervrew wrth OI L . took an unusually long time to

complete assignments and that there had been continued complaints about his performance
from people worklng on prolects with him (Exh. 39, at 27-28). He also told Ol that" EKL
Atold Ol he did not think tha' yvorked that hard to

catch up with the other people in the section and that he showed no interest in his work, but

%(...continued)
throughout the NU system, less than 2 percent of all employees typically receive Nis (needs
|mprovement) Approx;mately 90 percent recelve Qs (Exh. 27 encl. 1, at 5) -7
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|, ) JExh. 40, at 21-22, 27). He also told Ol tha{ ' E.}UL
on the job “almost every day” (id. at 44-45).

b. Relevant Safety-Related Activities. leef . “m'tiregular duties and EX 0.

responsibilities involved the performance of safety-re!ated activities. During his mterwew with

e — o A o 23 e s L) A S b o

e

the Task Force, however

(Exh 2, at 13) These concerns mvolved[

‘QL'IL

4.
Jthese concerns with) | ;Larry Chatfield, €x~ .
head of the NU Nuclear Safety Concerns Program (NSCP), as well as his supervisor
- —Ftated that the concerns he raised were addressed and that EX
he saw no changes in his relationships or performance evaluations for having raised these
issues (id. at 17, 23, 29, 32, 37; Exh. 3, at 25, 29, 36, 39, 42).°
_ plso stated that he had been involved with the Rosemount Transmitter issue “to £y y [
some extent” (Exh. 2, at 10). In this regard, he stated that he was interviewed by Ol during its

investigation of NU's handling of the Rosemount Transmitter issue, and that he chose not to

have NU counsel represent him during his interview (id. at 10-11). - further advised of EY ¢

® With respect to these five safety issues' ;said he raised, Ol questioned whether
any of the five could be the basis for retaliation since they were satisfactorily resolved and he
received no negative feedback on any of them (Exh. 3, at 42). In response, [ "stated that tk‘)q
he was raising those issues as part of his job. Ol asked, “Is that why you raised thém? See,
I'm doing my job" (id. at 43). Fp _Ireplied, “ raised them because what they would be called
would be protected activities, ‘Tdon’t know exactly why, you-know, | was terminated” (id.).

ﬁmﬁmmmm ) o . )
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hearing that his name was used throughout Ol's investigative report, which he thought was

made known to NU management (id. at 13).
By way of background regarding the Rosemount Transmitter matter, which also plays a

role in connection with alleger[w "~ aRosemount Transmitter is a sensing element used to B¢ _
-~ ’l

determine pressure or water level in a reactor's primary system. These transmitters became an
issue at Millstone in 1986 when five out of twelve transmitters in one reactor protection system
failed during cycle one operations at Millstone, Unit 3.
A technical evaluation was prepared fqr the purpose of determining whether the

Rosemount Transmitter failures presénted a significant safety hazard (SSH) réquiring NRC
notification. The engineer who completed the evaluation| | o R TEXTCL

- | : ) , This engineer concluded that an SSH was presented. The Section E_Y.')Q_
Manager, L A A o - Jdid not agree and directed revision of the EX 0_

evaluation to reflect his conclusion. The engineer refused, whereupon[ '
M e

o Jthat no SSH was presented and

- L i,

An NU Nucleaf.Review Board subsequently overturned the no SSH finding EX)C_

and the matter was reported to the NRC in March 1988. (O! Case No. 1-90-001 Report
(Aug. 31, 1982) at 23-24). After NRC notification, a number of activities-and tasks were

undertaken by NU to address the problem, and it was at this point in November 1988 that EX e

| requested and was granted permissionby EX

his management at NU to work on ar{ R e E%
_ : - 2

!

a——

Jsubsequently differed with NU management over the manner of resolving the EX0__

Rosemount Transmitter issue. Thereatfter, he raised concerns with the NRC about NU's
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actions to address the issue. He also alleged that he had been harassed, intimidated, and
discriminated against because of his efforts to resolve these issues. An Ol investigation (Case
No. 1-90-001) was initiated in early 1990. Ol interyiewed a number of NU employees including

{whose testimony concerned his actions to change the SSH evaluation to a non-SSH EX .

finding. In concluding his interview{- ]also told Ol he felt the problemsr T Ey C_

experienced were the result of personality confhcts and he stated that he felt free to raise safety

concerns directly with NU (Ol Case No. 1-90-001, Exh. 11, at 7).
From the Ol report on ther. o investlgatlon it appears that none of the other EY IC

supervisory personnel involved with the o termmatlon decisions, including £y 1C

DeBarba, see section I1.C below, was interviewed about the dxscnmmatlon matter. E¥X T

DeBarba indicated during his Ol interview, however, that was in his group for a brief €Y 70_

-

period of time in 1980 and 1391 at the “very tail end” of the Rosemont Transmitter matter

(Exh. 59, at 81).

S A
a. Position and Peh‘ormance."— ".began his employment with NU as a
0 SuEa T PamEmETTI R pe
T T - |(Exh. 5, at 4-5). He was later promoted to! -

!_) | performance evaluations for -

=~ REIC

jvere both favorable (Q ratlngs) (Exhs. 15, 16). The Aperformance evaluation,

however, contained the following statements:
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-

: is bright and capable, and with an adjustment in emphasis E\l 10

ey e

“can be a strong performer in the| _ jareas as
well, i
Thef - | 7 Tnas a different role
than'tn previous NU orgamzatlons ln the past there had been a
role for al ' - T T
(Exh. 16 at T, 1,6). T o
When questnoned by ol, T T o

liapprais.als, stated that he had been trying to get

full time (id.).

- e

ey

3

In-a memorandum prepared to suppor{ _selection for termination as part of the E¥¢_

1996 workforce reduction, Matthew Kupinski, Mar)age . Nuclear Engineering Support, stated:

Althoughr recetved an overall Q rating, his 1994

_revnew noted that whlle w L

_._,was not
as good, leadmg toa weaker performance overall. His areas of
weakness were in the categories of Quality/Quantity, Customer
Service Orientation, Monitoring & Controlling, Planning &
Orgamznng, Initiative/Innovation as evidenced by Q [minus] ratings
in these competencies. He did, however, receive an E
[(Excellent)] rating in Problem Solving & Analy’ucal Skills. The
review also notes, in particular, that although in the past there had

been a role for a person dedicated almost exclusuvely tol \L‘Q

) thns role
was no longer possible to maintain (Exh 14, at2).

Ol interviewed

}about his performance. ~ . stated that

B
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he did not believe that; arried an equal share of the workload, and he noted that Ey .

: needed close supervxs:on (Exh. 45, at 16) He also stated tha—

s was expected of those who worked in his group (id.).

1 fiexibility and versatility were limited because most of his work
' ad been trying to steer

and to get him out into other areas, but

testified during Ex 0
the Rosemount transmitter investigation. In hns testimony there, he was critical of NU, stating

he would not raise a safety concern Wlthln NU but would contact the NRC instead (Ol Case

old Ol that he also worked for

Y

as on a crusade, he and

]were not (Exh. 48, at 25-26).

e -
When questioned by the Task Force,|. frecited a list of safety issues he worked E\@']C__

on prior to his termination. These included leve! issues for PWRs and éWRs and some audits
he was assigned to perform (Exh. 5, at 21-22). He also told the Task Force that he had raised

an issue with people in the NU NSCP just before his termination involving‘|. DR

Ex 1
that may have involved an unreviewed safety problem (id. at 22).

-

During his later interview with O, however.: [was questioned about the nature of the Ex 7¢_
- P .

issue he raised with the NSCP staff before his termination. Ol inquired, “[yJou mentioned in
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your prior testimony that it was ironic that you happened to have -- you know, right before you
were terminated, the day before maybe or just before, that you had been talkihg with the

nuclear safety concerns people. Do you remember that comment?” (Exh. 6, at 11). In

- .
response, "stated, “Yes. ... |talked to them about some of the things that were going E)HC/

on real recently which was on that " \where there was what |
b .

thought were irregularities in whether something was a significant safety concern or not, . . . an
unanalyzed safety problem” (id. at 11-12). When Ol requested the name of tl;!e person he had

spoken with in the NSCP{ '_ istated he had.forgotten, but that he could come up with it (id. | 16
.at 14). Ol gskedi o to think about it and provide the name so Ol could contact the

person (id. at 15). Whereupon,i_ stated he had not talked specifically about the

potential unresolved safety problem (id. at 15). Upon additional questioning by Ol - ﬁ_\} 2

admitted that he had not spoken to NSCP personnel about irregularities in the_f

L ) | at all, but instead about the manner in which the Plant Operations Review B

Committee (PORC) meetings were conducted and QA qualification of TS software (id.

at 16, 20-21). L V " further advised thét both issues were satisfactorily resolved (id. €Y "1C_

at 22-24).

B. The NU Wérkforce Reduction and Reengineering Processes
The Task Force and Ol provided comprehensive information on NU's workforce
reduction ar'\d reengineering initiatives. To summarize, in 1995 and 1996, NU developed and
subsequently initiated'; workforce reduction program in an effort to achieve its business plan

objectives of operating efficiently and competitively in a deregulated market. (Exh. 57,
at 21-22), Under the program, staff reductions were to be achieved by use of both voluntary -
(early retirement) and involuntary (termination) processes. Employee's subject to invo!un?ary
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reduction were to be evaluated and ranked, on a matrix, with their peers against five fixed and
five supplemental nuclear competencies (Exh. 27). The five fixed competencies (Education,
Experience, Job Knowledge, Job Performance and Commitment to Change) were similar to the
elements and standards of the performance evaluations used in the NU system. The
supplemental competencies (Leadership, Teamwork, Communication,
Planning/Organization/Decision-Making and Effectiveness) were developed by a task force NU
chartered to formulate the workforce. reduction program and approved by senior NU
management (id. at 2). Managers, with input from their supervisors, were responsible for
completing the matrices and were to base their scores on an employee's last two performance
reviews and a prediction of how the employee was likely to perform in the future organization -
(id.).

An employee receiving the lowest scores on a.matrix could be terminated. All NU
nuclear employees were informed bf the workforce reduction in a July 31, 1995, letter frdm
John F. Opeka, then Executive Vice President, Nuclear (NRC Task Force Report, “lndépendent
Review of [NU] Workforce Reduction Process” (Oct. 2, 1996) Attachment 1 [hereinafter Task

Force Report)).

-Managers wére provided a detailed handout for their use in explaining the Workforce
Reduction Program to their supervisors and staffs (id. Attachment 7). In this July 27, 1995
handout, the reasons for the workforce reductibﬁ and NU strategic business plan objectives
were addressed (id.). ‘This document also contained the staff reduction target numbers that
had been identified by 17 functional area teams established for this purpose (id.). The target
- numbers identified, 250 for the entire nuclear organization for the years 1996 and 1997 and 35
for Nuclear Engineering Services for the same two-year period, were described as best~
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estimates and NU’s early view of what would be required for it to reduce costs and be
competitive (id.).

A key issue identified in the handout was the fact that NU would likely have to cut into 'its
quality rated employees to “determine the best of quality” (id.) Subsequently, NU management
decided to impose the entire 250 person reduction in one year, 1996. Nuclear Engineering
Services Vice President DeBarba, who was involved in strategic business planning from the
start, indicated that the decision to combine the workforce reduction numbers for 1996 and
1997 was based on *humanistic” reasons and a desire for stability (Exh. 58, at 23-24).

. DeBarba also stated that senior management decided it would be more appropriate to do a
larger reduction early, and then wait to see what came out of reengineering and lobk at later
reductions then (id.). |

All managers responsible for completing matrices attended mandatory, workforce
reduction matrix training held between September 26 and October 5, 1895. As part of the
training, managers were specifically instructed not to consider ‘in any aspect of the workforce
reduction process an employee's sex, race, age, national origin, marital status, sexual
orientation, disability, family leave status, or the fact that an employee m;y have previously
engaged in protected activity (Exh. 49, at 16). The training materials distributed to managers
fncluded a competency reference guide for managers to use in ranking their employees. In this
guide, the term competency was defined in terms of a behavior that is observable, measurable
and trainable, and the characteristics or attributeé associated with each competency were
described (id.). For example, the characteristics associated with Teamwork included
collaboration with peers, contribution at meetings, rapport building, and team influence while the

-~ attributes associated with Commitment to Cﬁange- includéd ability to learn, adaptability,

GATION INFOR =

3
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flexibility, resilience, and managing change (seé generally Task Force Report,
Attachments 5, 8).

Completed matrices were tc.a be reviewed and approved by functional directors and
officers, then forwarded to Human Resources (HR) for a consistency review. HR reviewed all
matrix evaluations of employees identified for termination. HR also reviewed the last two
performance evaluations for these employées and the performance evaluations of the
employee(s) having the closest score to the employee identified for termination (Exh. 27).

Following HR's review, an additional, indepehdent review was performed by the legal
staff. This review was to provide an “added assurance” that “concerned” employees héd_not
been targeted specifically for reduction (id.) NU senior officers prepared a confidential
.' memorandum for use by legal counsel that identified those employees slated for termination
who had raised concerns (id.). A “concern” was broadly defined to include (1) any nuclear or
industria;l safety concern; (2) a grievaﬁce; (3) a differing professional opinion; or (4) any issue
.raised by an employee that remotely could be characterized as a safety concern or'any
employee who testified before the NRC, including the Ol, as well as anyone who had been
interviewed in connection with or appeared as a witness in a Department ;:f Labor hearing
(Exh. 30). Employment counsel from within the company and counse! from an outside law firm
then examined the matrices and the last two performance evaluations for each concerned

employee (id.). Counse! also reviewed the scoreé and performance evaluations of the .

employee rated next lowest on the matrix to ensure that the concerned employee had not been

| SENSITIVE ALLEQATIONANEORMATION — DO NOT DISCLOSE-
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unfairly rated. In addition, counsel reviewed & random sampling of additional matrices to
confirm that the process was being fairly applied (id.).”

Upon completion of the added assurance review provided by legal counsel, the matrices
were forwarded to an Executive Review Committee for final approval (Exh. 27). Upon final
approval, the Executive Review Committee submitted the list of employees designated fer
termination to the Manager, Equal Employment Diversity, to assure that there was no adverse
impact on any group protected by law due to race, age, or sex (id.). The matrices identifying .
employees to be terminated were not considered final until the review process was completed
(d)- |

As stated in. the hendout provided to managers, the goal of the work force reduction
program was to achieve a properly sized workforce, comprised of employees with the right kind
of skill sets, so that NU could compete succeésfully in the year 2000 and the years beyond
(Millstone Task:Force Report, Attachment 7). At the same time as the workforce reduction
pfogram was being defined and developed, NU also was exploring ways to operate its plants
efficiently, competitively. and safely (Exh. 59, at 15-18). This “reengineering process”, as it was
called, involved looking at the best run plants in the country, and incorporatiné the industry's
best practices into a new organization ( id. at 15; Exh. 60, at 8). In looking at the best industry
practices and its current nuclear organization, NU identified functional areas that would not
require as many people in the future (Exh. 58, at 13.). Engineering, particularly the

engineering design organization, was identified as one of the functional areas where improved

’Accordmg to information supplied by NU to the NRC Office of Inspector General in
connection with its 1998 inquiry into the NRC staff's handling of this case, the added assurance’
review did'not result in the removal of any employee from the termmatlon list. HOW&VBF—. 19 of
the 43 employees on the list were not termmated :
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and revised work initiativés would enable NU to produce a better product at a lower cost and
with less peoble (Exh. 59, at 13-18).

Having concluded that its strategic business plan objectives could be achieved by
adopting the best industry practices and h'aving developed a workforce reduction process for
bringing about the downsizing which was based on these best practices (Exh. 60, at 8), the
company now was ready to implement the Workforce reduction.

C. Nuclear Engineering Department Reduction Process

In 1896, the NU Nuclear Engineering Services Department was under the organizational
responsibility of Vice President DeBarba and consisted of five engineering divisions (Exh. 26,
at 2). Nuclear Enginee_ring Services, the relevant division in this case, was under the

directorship of Mario Bonaca and included Nuclear Fuel Engineering under Manager John

Guerci, i Safety Analysis under Manager Dube, Y ¢
\and Nuclear Engineering Support under Manager Kupinski, which was EX 1
(id. at 3).8 | '
Prior to completing the workforce reduction matrices for their respective sections, the

L o l-- Dube, Kupinski, and Guerci -- met to discuss the matrixing process in E,SLK

order to assure that they understood the rules before proceeding (Exh. 37, at 11-12; Exh. 43,
at 11-12; Exh. 49, at 19-20) . They also sought to develop a uniform and consistent approach
for ranking employees (id.). Specifically, they agreed upon an average (median) rank to be

assigned to employees in their sections (id.). They gave this information to th{ T Eyt

1- and instructed them to use it, -along with the

B At iin: A
Additionally, as we have already seen, ‘ _ E_yL

S . - -. . R v j,-__. e . . '.- —-- .
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competency descriptions and guidance, in performing the matrix evaluations (Exh.‘37,‘
at 13-14; Exh. 42, at 17).® In describing the manageré' role in the process, Dube and Kupinski
stated that upon completion of the matrices by the supervisors, the managers were to review
the scores for consistency and to normalize them as appropriate ( Exh. 37 at 13, Exh. 43
at 11-13). |

Upon receipt of the completed matrices from the supervisors, the managers met and, as
described by Kupfnski and Guerci, compared matrix scores from their groups with other groups
for consistency (Exh. 43, at 12-13; Exh. 49, at 19-20). The matrices for Dube's, Kupinski's, -
and Guerci's branches were completed as required, meaning employées had been evaluated,
scored, and ranked. Employees identified for termination were to have an “X" placed ina

column on the matrix next to their names. However, no employee from the ' E¥ [

was “X'd," i.e., identified for termination. (Exh. 37, at 19; Exh. 43, f:\/ ¢

-

at 15-16; Exh. 49, at 19).
The managers subsequently sent these matrices to the Directors (Exh. 37, at 19;

Exh. 43, at 16). Bonaca reviewed the matrices for his division and discussed with his managers

the fact that all had the same medién (Exh. 56, at 45). He also noted that none of his

managers had identified aﬁy employee in the division for termination (id. at 49-50). In this

connection, during his Ol interview, Bonaca stated that he did not believe.further reductions

were necessary based on his view that his department had already reached its reduction target

* These managers' approach differed somewhat from the process described during the
workforce reduction matrix training in that the supervisors were to provide input to the
managers, who were responsible for completing the matrices (Exh. 27, at 2).
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of seven through eight early retirements (id. at 38). Consequently, he sent the matrices
forward to Jeb DelLoach, Staff Assistant,'® who in turn submitted them to DeBarba (id. at 50.).
According to Bonaca, DeBarba contacted him about the matrices for his division." -
Bonaca indicated that he was told that there could be more cuts beyond the target numbers for
the departments (id. at 58). Bonaca also stated that DeBarba said he had looked at the
matrices for the branches and noted eight names that were at the bottom of the matrices,
includir-lglmf . | * - (id. at 59-64).'? DeBarba discussed cutting the department E¥ e
by those eight employees (id. at 65). In response, vBonaca told DeBarba that eight was far too

many to cut (id.). Bonaca stated that he told DeBarba he would need to consult with his

managers in order to get their perspective on the cuts DeBarba was suggesting (id. at 65-66).

0 Jeb Deloach, Executive Assistant to NU's Chief Nuclear Officer, was then serving as
DeBarba's Staff Assistant on reengineering initiatives for Nuclear Engineering.

"' DeBarba actually contacted Bonaca twice about the department matrix scores. In the
first instance, DeBarba questioned the matrix score for{‘~ o " T awel-known NU B¢ L
whistieblower. Bonaca admitted to DeBarba that the score had been Tevised upward at his
suggestion because of F _involvement in protected activities (Exh. 56, at 51, 87-89). After EYC
DeBarba pointed out this was contrary to the direction they were given not to consnder protected
activity in preparing matrix scores, Bonaca returned theL matrix tof
for reassessment, and it subsequently was returned with the original, lower score (_ at 53-56,
80-92). i
Ultlmately, became one of the five individuals whose name was put forward by EY
the Nuclear Engineering Services managers for termination (Exh. 49, at 30). His name,
however, was later pulled from the list of those 10 be terminated, although there is some dispute
over whether this was done at the behest of DeBarba or his superior, Executive Vice President
Opeka (Exh. 59, at 62-63).

'2 During his Ol interview, DeBarba stated that he did not recall providing names to
Bonaca (Exh. 59, at 57). Based on Bonaca's recollection Bonaca, who recalled DeBarba
reading the names of the employees from the bottom of the matrices (Exh. 56, at 59, 78), itis
- likely that DeBarba provided Bonaca with the names of employees to be considered for
termnnat:on from h|s dwusnon
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Thereafter, Bonaca contacted his managers (Exh. 56, at 71). In describing the
substance of his discdssion with Bonaca concerning staff cuts, Kupinski stated Bonaca told him
to generate a list of employees for termination (Exh. 43, at 21-22). He also indicated Bonaca
mentioned_lj_- o fas a candidate for termination based on his matrix score (id. at 22-23). Y
Guerci stated Bon;ca called him and advised that DéBarba wanted to consider cuts in each
department (Exh. 49, at 26). He also said that Bonaca gave him the names of two employees
from his group who should be considered for iermination in that “[tJhey were the individuals with
the lowest [matrix] scores in the department” (id). lwas one of the names. Dube declared E¥
that Guerci, who was acting for Bonaca because he was splitting his time between his
directorship responsibilities and reengineering activities, contacted him and identified j‘for 30
termination (Exﬁ. 37, at 19).‘ ~as the lowest ranked [ | o J(ﬁ. E‘l'ﬂ«
at 19-21, Exh. 9). |

In response to Bonaca's request, Kupinski went back to his four supervisors, including

jand advised them that they were to recommend one or two individuals the\y felt were the EY U

lowest rated individuals who “could ultimately be thrown into a pool for workforce reduction
considerations” (Exh. 43, at 28). -The supervisors designated those employees, and according
to Kupinski, he and the other three managers, who had simiiar lists from their divisions, met to
identify the department employees who would be put forward for termination (id). Comparing
the lowest rated iddividuals in their groups with the lowest rated individuals in the other groups,

Nuclear Engineering Servnces Department managers went around the table and dlscussed

each candidate and the impact of the candidate's loss on the organization (Exh. 42, at 46-47;
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Exh. 43, at 29-30). Based on those discussions, they identified eight employees for termination
(Exh. 42, at 49).%

The list of the lowest ranked employees was then provided to DeBarba, who met with
his directors to discuss the employees identified (Exh. 56, at 74-75). Bonaca, who was in
attendance at the meeting, described the process as fluid, with names being discussed and
changed._ including, at DeBarba's insistence, the addition of Bonaca's and DeBarba's

— to the list of possible terminations (Exh. 56, at 75.76). Bf 1&

- A~

Following the meeting with the directors, Bonaca was contacted by DeBarba and told

thatL ‘ ~ _ DeBarba read to Bonaca the names of EX L
those employees from the bottom-of the matrices who would be terminated. Among the
employees identified were! j(g at77-79). EX
| N -
‘1Il. ANALYSIS

It is clear from the foregoing that all” 'allegers engaged in protected activities; that GX
management officials were aware of that fact: ar;i that their terminations constituted adverse
action. We need not rehearse the evidence of those elements of our inquiry because we are
persuaded that the fourth required element for a discrimination determination has not been
established. More particularly, we believe the Task Force and Ol records provide insu-fficient

support for a finding that the protected a;:tivitieé of one or more cf the allegers influenced the

termination decision. To the contrary, in our view, such a finding would rest on pure conjecture.

According to Guerci, of the eight names provided to DeBarba, five were the names of
employees to be terminated, which included] and three were  EY.)¢_
- additional possibilities (Exh. 49, at 29-30). : _ | ‘

ﬁhﬁ%&mmm-
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and, as such, would not survive the preponderance of the evidence test we consider applicabie
in these cases.™ |
A Protected Actlvnty/Adverse Action Causal Nexus

As is typical in cases such as this, there is a total fack of direct evidence that might ponnt
in one direction or the other on the question whether the inclusion of these allegers on the list of
102 employees slated for termination had a discriminatory foundation. That being so, the ‘
inquiry comes dowp to whether there is sufficient circumstantial evidence making it more
probable than ﬁot that their protected activities played at least some role in that inclusion.

_In any reduction-in-force prompted by a perceived need to downsize the overall
employee complement, the employer may properly take into account the relative capabilities
and past performance of those individuals who might be considered for termination. In this
instance, as detailed in Part Il above, NU put into effect a comprehensive process for the |
evaluation and ranking on a matrix of employees subject to involuntary reduction.

As matters turned out, the Task Force and Ol did not have available to them, in the
course of their inquiries, the matrices of the employees who were not among the 102 who were
terminated. Thus, an inquiry into whether there was invidious disparate treatment of the
individuals here involved was effectively foreclosed by NU's destruction of these records.'® But
the record does reflect that all three of them faired poorly in the evaluation process; indeed,

they ranked at the bottom of their particular‘ rating groups.

" As will be seen, in reaching this conclusion we have considered the differing results
that were reached by the Task Force and an Ol investigator.

'8 |t cannot be inferred on this record that an improper purpose undergirded the decision
not to retain the approximately 3000 matrices of employees not involuntarily separated. That
decision well could have been based on a belief that there was no cause to retain such a large
bulk of material that seemingly had no further 'useful purpose.
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The record further negates any suggestion that those rankings may have had a
discrirninatofy underpinning. For one thing, no reason appears why the management officials -
the first and second level supervisors -- responsible for completing the matrices might have
desired to provide these allegers with unjustifiable low evaluations in retaliation for their
engagement in protected activities.'® More importantly, peers of aIIL Jmen confirmed the EY I
existence of performance shortcomings that could easily justify the rankings‘that were given to
. | ” {and, additionally, there was some XX

them. [ | ‘ onally,
Xt BT

e e m e

-

"~ doubt expressed as to the worth of his work product. ‘
the length of time he took in completing assignments. £y -1C_
For his part, - J,Was thought by peers to affect his ablht.y to Exe—

-

carry his share of the workload.

Against this background.‘the question naturally arises: what evidence is there that might
nonetheless cast doubt upon the legitimacy of the inclusion of the three allegers in the group
ultimately selected for termination? Given that DeBarba apparently was the ultimate

decisionmaker in that regard, the focus is appropriately on him."?

'* Among the pllegers, the only specific suggestion of a discriminatory motiveby a -
first or second level supefvisor was lodged byr Jwho suggested that his{™ o

Jhad expressed a dislike for] gnd might have discriminated against E/\LL
Jecause he was a, £xh. 5, at 25). As we explain below, however, in

the context of this record we do not consider’ ,claims of discrimination
based on their purported association with fufﬁcient to create an inference of retaliation.

Relative to the first and second level supérvisors, it is also worth noting that when their
initial input into the matrixing process was completed and forwarded to Benaca for his review,
no one was “X'd" for termination.

7 As the third level supervisor involved in the Nuciear Engineering Department
workforce reduction process, Bonaca also is a potential source of anv discriminatory action
against the-r , fllegers. As is evidenced by his actions regarding’ .Fsugra note 11), EX ) .
o . ' " (continued...)
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—

In the case of DeBarba was a member of the committee of senior NU managers EY

{ | EY
that ultimately rejecteq jperformance appraisal. Standlng
glone, that mvolvement scarcely allows an lnference of a retaliatory motivation. And there is no
other evidence that might permit such an inference.'®

| | o T Lhose involvementin BRI

-

protected activiti‘eg 'rlﬂwéy well‘have had been regarded by NU management (including DeBarba) -

as a substantial annoyance. But that fact, too, is not enough without more to support an

inference of retaliation. Further in this connection, 'it does not appear that the association of

these Jallegers wuth " andhis safety concerns was of such magnitude as to make it X
likely that DeBarba would have taken the association as a reason to get rid of them. |

" That allr ) allegers ended up on the list of the forty-three employees who received EXIC

the so-called “added assurance” review also does not assist their claims. Presence on that list '
assured neither termination nor retention. According to information supplied by NU to the

Office of the Inspector General at the latter's request during its 1998 inquiry into the .

investigative and enforcernént processes followed in conﬁection with this case, nineteen of the
forty-three individuals on the “added assurance” list were eventually removed.from the list of

persons to be terminated, although none as the result of that reyiew."

17( .continued)
however, his central concern appeared to be avoiding, rather than precipitating, any protected
activity-related problems.

'® Bonaca also indicated he was involved inTL

Iwhich convinced him that
jwas not a good performer” (Exh. 56, at 96). e

{
1]
-

¥ Other information supplied by NU to the OIG revealed the following: Of the more than
90 employees.who raised safety concerns with either the Employee Concerns Program or its

equivalent predecessor at Mlllstone from January 1990 to January 1996, five were included in
(eontmued J)
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B. Mitistone Task Force/Ol Investigator Concerns

What remains for consideration are the concerns expressed by (1) the Task Force in its
October 2, 1996 report; and (2) the Ol investigator with principal responsibility for this case' in
his December 10, 1997 memorandum to the Office of Enforcement (OE) (Dec. 10, 1997
Memorandum from Dan Gietl, Ol, to Mike Stein, OE [hereinafter Ol Investigator Memo]}). On
analysis, those concerns do not alter our appraisal of the Yecord before us.

1. Workforce Reductien Process

The Task Force was critical of some aspects of the NU workforce reduction process
(Task Force Report at 23-29, 40) . We need not dwell at iength upon those criticisms. Suffice
it to say that, to the extent meritorious, none of them will further a conclusion that these
allegers’ inclusion in the reduction-in-force was driven at least in part by their protected
activities. |

itis, of course, true that, as the Task Force emphasized, the subjective judgments were
involved in evaluating and ranking employees as an integral part of the workforce reduction
process. Such is inevitably the case where an appraisal of capabilities and performance is
undertaken. There is, however, a total lack of a record foundation for a conclus_ioe that the
supervisors who ranked them took advantage of the subjective nature of the appraisal
components to downgrade unfairly the allegers’ value to the organization. Once again, that
these individuals turned up at the bottom of the ranking order could be attributed to

shortcomings which not only the supervisors, but also peers, had noted.

¥3(...continued)
the 1996 layoffs. Of the five, three were among the individuals on the list for “added assurance”
review. In addition, two employees whose names appeared on both the Employee Concerns
Program’ and “added assurance” lists were not laid off.
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2. . Backfilling/Downsizing Safety implications

In his December 10, 1997 memorandum to CE. the Ol investigator found that the scope
of the NU downsizing, which at one point included the possibility of backfilling vacated positions
with new employees, made the whole purpose suspect and open for abuse. In this context, the
Ol investigator also stated that it did not appear NU addressed the question of how many
layoffs could be made before plant safety was impacted and deécribed this as an additional
indication of a desire by NU management to rid themselves of employees they did not want,
including employees who had engaged in protected activity (Ol Investigator Memo at 1-3).
Similar concerns were expressed by the Task Fdrce (Task Force Report at 32-33, 39-41). ‘~

Though there is evidence NU management originally may have intended to backfill
some positions vacated by empioyees who had either retired or were terminated, the backfilling
plans were abandoned when NU counsel advised that it would be inappropriate to backfillv
positions reduced through a downsizing (Exh. 61, at 16). NU supervisory officials, including
DeBarba, clearly were aware of this fact when final termination ;e!eétions were made (Exh+ 58,
at 39-40). The possibility of backfilling thus was not a factor in those selections. What is left
then, is to determine how the aborted possibility of backfilling provides evidence supporting a
finding of discrimination relative to these ; '.a'llegers. This is a connection we are unable to E¥7Q .
make. —

‘By utilizing én evaluation process for individual employees that relied heavily (and quite
properly) on job performance factors, it was inevitable that, if the process was carried out
appropriately, the poorer performers would be identified at the bottom of the matrix, theréby
making them subject to termination. NU managers themselves noteq this, stating that the
purpose of its woﬂ'(force reduction program was to. terminate those employees who would be of
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little value to the organization (Exh: 56, at 33; Exh. 57, at 42, 46; Exh. 58, at 1-9, 46), a distinct
possibility with an employee who is a poor performer. Noneth-e!ess, whether the original
suégestion to use backfilling was evidence of the improper use of a reduétion in force to
achieve “for cause” terminations, as the Ol investigator (and the Tasleo'rce) seemed to

_ conclude, @ it is not evidence that the employees involved were being targeted for elimination
because of protected activity, the harm about which the NRC is concerned.

So too, the Ol investigator's conclusion that discriminatory intent can be inferred from
the tact that it did not appear NU management had addressed the question of-how many layofts
could be made before plant safety was impacted is misplaced. This statement appears just
- after a discussion of the use of the workforce reduction to achieve more efficient, albeit safe,
facility operation, in which it was noted by the Ol investigator that “the safety factor was a
considgration of all the individuals interviewed particularly OPEKA, [Robert] BUSCH.,

[Président. NU Energy Resources Group];_and DEI':;ARBA" (Ol Investigator Memo at 2).
Clearly, this latter statement was supported by these individuals’ testimony, in which they
described a process by which functional areas were identified so as to achieve improved
operations through implementation of best industry practices, thereby allowing more eﬁi;:ient
but safe operation (Exh. 60, at 8-9; Ekh. 61, at 9; Exh. 58, at 11). This also is consistent with

the documentation NU prepared for briefing its managers and supervisors on the workforce

2 |n both the Ol investigator's memorandum and the Task Force report it was
suggested that NU's original intent to use backfilling and the fact that, once backfilling was
abandoned, some managers, including DeBarba, changed their termination lists was evidence
that the entire process was not intended as a reduction in force, but rather an attempt to

.eliminate unwanted employees without regard to critical personnel needs or safety
consideratioris (O! Investigator Memo at 2:3; Task Force Report at 25-29).

~BENSIHVE A EGATIONINFORMATION .. DO NOT-BISGLOSE ~ ~
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reduction process which highlighted safety as 'a primary consideration (Task Force Report,
Attachment 7).

In fact, although framed in terms of “safety,” the Ol investigator’s ultimate concern
seemed to be what he found was DeBarba's failure to justify going beyond the original “target”
number of seven reductions, to mandate four terminations even in the tace of sixteen positions:
vacated through voluntary retirements and unfilled positions (Ol Investigator Memo at 2). As
with backfillihg. however, we are unable to perceive that this action, alone or in concert with
other management activities, suggests discriminatory intent. Assuming that the target number
wés seven and it was exceeded as the investigator asserts,?' there is nothing that indicates
DeBarba's action in requiring terminations beyond this number was rooted in any
discriminatory intent. As the evidence indicates, with one exception (which we discuss in
section 111.B.4 belo;/v), he identified the individuals with the lowest matrix scores in each of
the four departments (Exh. 56, at 59). There is nothing to suggest that an improper factor
other than the facially neutral matrix scores was the impetus for his action.

Finally, to the degree safe operation was a concern, with respect to the final
determination regarding the four individuals who were slateq for termination -- one from each of
the four departments -- the managers of the departments were asked to identify the lowest
rated individuals in t.heir respective departments. In determining who those individuals Were.

the managers considered those employees they could best do without, i.e., which potential

#'In addition to testimony from NU officials, including DeBarba, which suggested that,
within the broad goal of eliminating 250 employees, the target for any one group was fiexible
(Exh. 48, at 9, Exh. 58, at 25, 45), there is also DeBarba's testimony that he understood that
unfilled vacancies could not be used to meet target goals (Exh. 57, at 48-49). The latter
interpretation is borne out by the fact that by reason of the voluntary retirement process, 144
NU employees accepted early retirements, requiring 106 involuntary separations to reach the
goal of 250 (Exh. 27). As has been noted, 102 employees eventually were terminated.
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terminations woutd have the feast impatt on performance in their department (Exh. 41,
at 11-12; Exh. 42, at 47, 49-50; Exh. 43, at 28; Exh. 48, at 19).% Thé four managers, based on
input from first-level supervisors, made } —"{eflecting this consideration Ex
(Exh. 42, at 49; Exh. 49, at 27). | T -\Jwere ExTIe
subse’quently made part of the final termination pool of 102.2° Again, we are unable to discern
any evidence that supports an inference of section 50.7 discrimination.
3. [_ “ __;Association E)‘ e
We have already addressed the issue of whether there is a record basis for a finding, as
the Ol investigator would have it, that DeBarba “singled"-outL o ifor termin.ation EY_
because of£ | - W‘(OI investigator Memo at 3). None of the &Y e |

factors to which the investigator points would raise such a finding above the level of rank

22 The Ol investigator suggests that a confiict in testimony between Bonaca and
DeBarba over whether Bonaca ever told DeBarba he did not want cuts is another factor in
concluding there was discriminatory intent on the part of DeBarba (O! Investigator Memo at 5).
We see no such connection. As Bonaca's testimony makes clear, he protested that the eight
suggested layoffs were excessive and insisted that he be able to get feedback from his
managers on possible performance impacts relative to each of the eighf individuals suggested
by DeBarba (Exh. 56, at 65). As we note below, this was done, and the input was provided to -
DeBarba, who apparently considered it in arriving at the final termination figure of four (see
supra note 23 and accompanying text).

2 The other person terminated| - " indicated when questioned by Ol that exc
__was not involved in safety-related matters so that section 50.7 discrimination could not have - EX .

beeh the cause of,  _termination (Exh. 55, at 41). As we have already indicated, the fifth

individual recommended,l. .  _was removed from consideration by NU management, EX ¢
apparently because of concerns relatedto  _involvement in safety-related matters (supra

note 11). Although the Ol investigator suggests that inconsistencies concerning DeBarba'’s

testimony about the removal of - — 'om consideration for termination provide further EX 1
support for a finding of discrimination regarding - _ KOl Investigator gy ¢

Memo at 5-6), in the totality of the circumstances we are unabie to réach such a conclusion.

. - -
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speculation.®* To repeat, it simply does not follow from the fact that DeBarba might have known

~ . .
both ofL protected activities and of these aliegers’ association with him that DeBarba’s B

termination decision Vlikely was influenced by that association.

————

4. Comparison ofr - ExX 1

The Ol investigator also suggested that questions about DeBarba's intent arise when his

statements that he wanted to remove the lowest rated employees are contrasted with the fact

that\ 7 ’Kupinski had lower scores than EYLIC—
) 4Ol Investigator Memo at 4-5). In reaching this conclusion, the investigator seemingly By

failed to take into account the fact that the,... | “yolved disciplines and EX

undertakings entirely different from those relevant to the other three groups:,{ - ExC_

xh. 26, at4). EX
As Kupinski observed, in determining which of the eight low-ranked employ_ees in his
~ organization should‘be identified for termination, he looked beyond the matrix evaluation. In
addition, he inquired into the value of the particular function and effort of the group in which the
individual was employed, as well as into the impact on the group of a loss of that individual
(Exh. 42, at 54). o -
Clearly, his conclusion that' termination would have minimal impact on the EXTIC

functioning of his . cannot be regarded as suspect given the £Y

% The Ol investigator uses| )termmatuon to buttress his argument that DeBarba was EX &
intent on using the workforce reduction process to eliminate individuals he did not want, cmng a
DeBarba comment that, based on his experience ‘'withl  during the grievance process, | Ex .
was not the type of person that belonged at Milistone because{ (o]
investigator Memo at 7), a comment that could not be located in DeBarba’s transcript of
interview with Ol. lee the Task Force, however he apparently did not reach the conc\usuon

that C . ) . ! F‘f %
N ' SENS1T|VE ALLEGATION |NFORMAT|ON =- DO NOT DISCLOSE
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assessment of his performance by his first-level supervisor and peers alike. Nor is there

anything in the Ol record that might counter Kupinski's apparent further conclusion that, while

their matrix scores might have been slightly lower than that ofL - ”‘the value of the‘; | XY
]employees to the discrete type of work that group performed made their

retention of greater importance to the overall organization. In short, on the record at hand, all

that has sighificance in the context of this concern of the Ol investigator is that no individual in a

discipline akin to that possessed by,“ | i‘was retained notwithstanding a lower matrix score. EV
IV. CONCLUSION

Based on all the foregoing, we find that we are unable to conclude that discrimination
was a “contributing factor” in the terminations of 1 , | ~® Inso concluding, £

we necessarily also find that, under a preponderance of the evidence standard, the staff would

not have enjoyed a reasonable expectation of proving discrimination in this case.

% 1t appears from the material furnished by NU to the OIG in November 1998 that! :
Ex

respectlve ly, and that
.~ While noting these tacts for the sake of completeness, we do not believe they serve

either to support or to refute an inference that their 1996 terminations were pretextual. That
termination was not for cause but, rather, was part of a reduction-in-force. Moreover, some 27
of the laid-off employees subsequently| T BO<
and there is nothmg before us that might indicate that the reasons that led to the inclusion of

in the reduction-in-force would have precluded their satistactory performance £Y '7L
in the positions-t which they were assigned upon reemployment. On the other hand, the mere
fact of reemployment does not compel an inference that protected activity did not play any part
* in their being included in the reduction-in-force.

.SENSITIVE ALLEGATION INFORMATION -- DO NOT DISCLOSE
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ATTACHMENT 4

CASE NUMBER 1-97-007  __
[ALLEGATIONS OF } Exe_

I. INTRODUCTION

By August 2, 1995 Iettei*ﬂ . —Z‘was informed that, as of that date, his EY
employment with Northeast Utilities System (NU) was being terminated “due to performance
deficiencies and poor supervisory judgment” (Exh. 4).! At the time.w “]was employed by EvY_
NU in the capacity of Supervisor, Electrical Engineering, in the Engine.é.riﬁg Services
Department (ESD) for Unit 2 of the Millstone nuclear power facility. The letter was signed by

[,...... \nmmedlate superior, L o T Manager-Nuclear, Design Engineering for  EX(_
Unit 2.
- As authorized by NU internal personnel policy and procedures,.i: """‘:lﬁled a grievance EX ¢

in which he asserted that his termination was “unwarranted and unjust.” The grievance was

submitted to a committee consisting of three NU vice-presidents. in an undated decision

_{Exn- ), the commitey A
,,,,,,, e ‘ _ _____'_ | The decision stated that the termination had been
founded on management’s belief thatv.' 4 “nad exhibited performance deficiencies and poor Ee
supervnsory judgment” with regard to ar untoward incident that had . K }(a Ey1c

- month before the termination) in connection with Anticipated Transient Without Scram (ATWS)

testing. It also found tha” T pad not demonstrated “the supervisory skills necessary for his E\ljﬁ_,

e

position as a Supervisor.” Nonetheless, the committee concluded that his deficiencies as a

R e T

S et il e,

' On the same date! «_:.;:.‘.“.;.._....._,_ et his termination by[:‘;" :
without, accordmg to him, a‘ny statement of reasons being provided (Exh. 12, at 13 14)

AT lExh 12, at 24-25). EXIC_

B X L R S a2 L o i
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supervisor had not been adequately communicated toh}because corporate and eI
departmental guidelines had not been followed: in short, he had not been provided with an

opportunity to demonstrate that he could improve his performance. It was for this reason that

[ | EYc

A allegatibns before this Commission were the subject of an extensive By
investigation by its Office of Investigations (O!) that produced a record containing a total of 50
interview transcripts and documentary exhibits. As presented to Ol, those allegations are:

1. That his employment termination on August 2, 1995 was occasioned by the raising of
safety concerns in connection with an Engineered Safeguards Actuation System (ESAS)
modification project to which his electrical engineering group had been assigned énd, therefore.'
was in contravention of 10 C.F.R. § 50.7.

2. That the statements in the grievance committee decision reflecting adversely upon
his performance as a supervisor coﬁstituted continuing retaliatory action on the part of the
licensee.

in the ensuing sections of this report, we deal first in Part |l with the facts pertaining to
each of the foregoing issues. On tha! score, we are satisfiec that the Ol record is sufficiently
comprehen_sive with the consequence that no additional factual inquiry is required. In Part1ii,
we turn to an analysis of the facts and, in Part IV, we reach a conclusion on each issue. In
surh. that conclusion is thathjterminatior.\ was due, at least in par, to retaliationfora gy 4 C

protected activity in which he had been engaged but the same cannot be said 'regarding the

challenged content of the grievance committee decision.

SENSITIE AL OATION NEORMATION DO NOT DISCLOSE

.o
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ll. BACKGROUND

A MNU Employment History and Activities €Y. 1(_

1. Posmon and Performance

(/\L’\C,

| Until his termination in 1995, he worked in
essentially electrical engineering positions, rising thfough the ranks until becoming a supervisor

in the early 1980s.3

PSR

Over the years that he worked in a2 supervisory :a;:acity at Millstone, he reported to

several ditferent managers in the = jthe last two of

e

whom wereF

+(Exh. 19). It was in all respects favorable and, in several

respects, highly complimentary.*

? More specifically, the follﬂwmg anp°ars in the file compiled by the Ol mvestlgator that
was made avanlable to us: Prior to; % . TS RIS
o IO w'-zvn»,.y 30K mt«,ﬁ&;@w

e Tl * where h= was in g\[_
(In that regard the file
‘recalled_g_r_\ h_ls 19»4'979_OI

e HAL e SRR Tt

lnd|cates that those duties were assumed m 1982 rather than as
.mtervnew (Exh 3,at7),in 1983.) Infs

RS, .ﬁaﬁhat he occupied at the tin tlme of has termmatlon
* In his Ol interview, however #mi)was somewhat critjcal of letiectiveness as £¥ C_
a superi_/ isor (Exh 39 at 9 10 12\ It mnght be noted thatm&-r g for only fourf\( '
months]:* -




e

lwas
considerably less laudatory in that it included & needs improvement (“NI") rating in the category
of “monitoring & controlling work progress” (Exh. 18).° In addition, under a then newly-instituted
" Nuclear Incentive Performance Program (NIPI) employed to detern;ine individual 1995 salary
increases based upon the quality of 1994 performance l was ranked in[ A “ ‘ EK-(
the. Ysupervisors in his ratmg group (Exh. 26, at4). EYIC | % |

As previously noted .. gemployment was terminated on August 2, 1985 “due to

- performance deficiencies and poor supervisory judgment"'

e

.
AP RN

2. Relevant Safety-Related Activities -- the ESAS and ATWS Testing Projects

Asseen. fendeavor 15 iink his termination to protected activity rests upon his EY 1
assertion that he raised safety concerns in the course of a project involving the Engineered

Safeguards Activation System (ESAS). As also noted in the Introduction, the_ grievénce

committee decision reported that the determination to separater had rested, at least in E}(‘}C

part, on the belief of NU management that he “had exhibited performance deficiencies and poor

supervisory judgment” in connection with Anticipated Transient Without Scram (ATWS) testing.

$ It should be noted, however, that, in an April 22, 1994 memorandum to Unit 2
managers and supervisors, Raymond P. Necci, © ' made clear his EY)C
beliet that the 1993 appraisals had not been stringent enough (Exh. 20).
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The underlying basis for ther | ']claim and the ATWS event leading to the management EK 7(/
asserted belief will be examined in turn,

a. ESAS. As explained bymme Engineered Safeguards Actuation Systemis EY NC

used to detect pipe breaks; “in other words, a nuclear accident.” Upon sensing high
containment pressure, it starts the safety injection pumps in order to cool down the reactor
(Exh. 12, at 28). In short, the ESAS clearly has an important safety function.
In late 1993} -
EXIC
certain ESAS design deficiencies that had been -previously identified, as well as of effecting
desired improvements in the system (Exh. 12, at 29-30; Exh. 27, at 9}. A year later, for reasons
that are in some dispute, the project apparently had not progressed on schedule.®
Accordingtd] lon the ESAS projectitwas £y )€ -
known that a Unit 2 refueling outage had been scheduled for November 1994 (Exh. 12, at 34).
Despite the fact that it was a big project -- asf’ T ‘ﬂvas being called upon EX )C_
Fhe ESAS sysiem” -- the work had to be substantially completed when ) EX I

the outage commances (id. at 30-31). The outage did take place on schedule, at which time, in

hview. most of the probiems and flaws had been identified (although more might be EX‘Q

discovered) and construction could be started (id. at 36-37).

It was in this setting that, on November 16, 1994, | —1that. the EVC
prior day\. Qhad come to his office and had issued a verbal E\( y [
threat. Speciﬁcal!y.\ ‘allegedly had stgtgd' thath : _"'.'ould be fired Ex gl

s Whild __ Y supervisory deficiencies were a major cause, 15 Ny &

seemed any dalay to havé been beyond their control (Exh. 12, at 28-36; Exh. 21,
at 60-62; Exh. 27, at 19-20).

. . ’ o ©T
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if they extended the refueling outage because of the implementation of the ESAS project
(Exh. 12, at 26, 38-40; Exh. 21, at 54).
Later on November 16.-\ - - \J Ex

Raymond P. Necci, then the Director of Engineering for Unit 2 (Exh. 12, at 40-41). Although
J 1recollecuon is that Necoq "*W"‘“““"‘““:v{ Necci insists thathe  EY. )¢

responded to aMby stating that directors, but not “working-level EX

people,” might be held accountable for ESAS-type problems (Exh. 12, at 41-42; Exh. 23, at 39).

et gt e ed e

it

In any event, apparently dissatisfied with the outcome of the meeting with Necci,r* E¥7C/
“hext immediately contacted Larry A. Chatiield, then the Director of the Nuclear
Safety Concerns Program’ (Exh. 28, at 11-12). In that capacity, Chatfield was responsible for

acting as an ombudsman with respect to employee concerns that were brought to him (i (_

at 8-10). On the followmg day, November 17, Chatfield had a meeting with{

QD g o Fi i, e T L TR T S s mam s L e sk

E»L '3

WA id. at 12-17).

On behal! of the .. Lratield contacted Necci's immediate superior, Eric A. Ey. /S

c®

DeBarba, fhen NU Vice President for Nuclear Technical Services (id. at i8). Thereatter,

DeBarba spoke o Wseamunderstood DeBarba as EX. ) (_
providing assurance that he would not be fired “for a situation such as this” (Exh. 12, at 27;
Exh. 31, at 20). This madeh‘feel ‘pretty good” (Exh. 12, at28). EX (.

DeBarba also met with Necci and‘l “:4 The latter informed DeBarba that it had not Y 1@_

been his intent td&- e V_..;.A::s?_é@}with termination. Rather, his commenthad EY 7I¢
been in the context of his belief that the ESAS project was not proceeding satisfactorily and was
meant to reflect his concern that there might be dire consequences for everyone associated

with the project, from Necci on down, if there were not improvement on that score (Exh. 27,
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at 30-34). Mrecalled being counseled by DeBarba respecting the need to be careful in EY

his choice of words. It wasmmpressnon that DeBarba thought that he had chosen E\lJ¢_

“inappropriate” words in this instance (id. at 35). DeBarba confirmed that he had been of that

view (Exh. 31, at 22).
b. ATWS Testina. During the course of an Anticipated Transit Without Scram testing

on July 4, 1995, errors on the part of the individuals conducting the operation causedmw 2

eI in turn, produced unnecessary work

for the Unit 2 reactor operators as well as the need to furnish a report to the NRC (Exh. 12, at

61-70; Exh. 16). Although the testing was theMelectncal engmeenng Ey e

groupr I LI T ' i s
BT ‘ ) '@@—)L

A root cause investigation <f :’ne[‘ kulminated in a report, issued on EY e

'jm which the untoward event was attributed to & number of shortcomings on the EY 2%

and certain other involved e'nﬂloyees One of the identified shortcomings was the E\L"’)L,

ey

Y% [anlure to bring management “inte the issue at the appropriate time” (Exh. 16, at 2).

Even before the issuance ¢! ths root cause repon,‘

‘a’k?ﬁ*

. L BAC

7 This will be discussed at greater length in connection with the examination of the
reasons assigned by management for holdmg‘”a"countable for the incident. E)( 20




*)

' . A1
Theﬂalluded to hisw’}nd purported to confirm the substance of a meeting with BV

him on that date during which there was discussed “the poor judgment” he displayed that

E ‘ I“ ] Specifically‘ he was F' e i e e codd EY_ ')C_

”.‘g'aﬂw.-.v.ééﬁﬂ:l;x&-l.&...%wo.‘-'\-.af B

RN T e B L L ML

el - "‘
Notwithstanding the criticism of his ATWS testing performance, immediately atte

was terminated on August 2, 1995V

orte e prtpa Rl it 2os e ” — . .
[ R i o - T e T
AR
| W

@Exh. 12, at 86; Exh. 27, at 68). .Svubsequently, the group was split into two parts and, as of

the time of his Ol interview in April 18371

-—

SIS - thirte<r: months (Exh. 12, at 86-87: Exh. 22, at7)."

C.  Management Explanation of\hﬁermination 13 [

The August 2, 1995 letter advisian his termination did not refer to any specific- E¥\,(_,

exémples of “performance defi:ie'hcias” and “poor supervisory judgment.” ‘(Exh. 4). According
towwas an underpinning of his €% 7L
termination until, some considerable time later, he gncountered the notation in the grievance .
committee decision to the effect that the management had acted on its belief that such
deficiencies and poor supervisory judgment h'ad. been exhibited in connection with that testing.

(Exh. 12, at 17).

ik



v

1. Decisional Process.
Given tha:‘

EY1C
-~ a substantial question ¥

arises as to the basis for the belief that, ' " Before turning to Ey1e_
that questlon some exploration of the decisional process is warranted. Specifically, what role
was played in that process by each of the three levels of supervision !

J

Accordingto he did not recommend that'™ "~ _ be fired. His recollection was e

Eve

. e
that DeBarba had fnrst raised the issue ofy” Jterrnination and that his response had been AV

that any decision should await - g amnsesasenaee (EXN. 27, 81 58). Thereafter,  EY1&

= ... .7 Necciat home and advised him that DeBarba desired to terminate ““ﬁpd EYIL

at59). Ywad no further discussions with DeBarba on the subject but it was his 2 L=
i S |

lmpressmn that DeBarba and Necci were addressing it foliow mg‘

Ultimately, Necci notued" I:‘nat it had been decided to terminate, (id.). E\“](,
For his part ™ * 7T : #9% e informed DeBarba of Y C_
his decision to remove from his supervisory position although he had not yet decided EX L

where to place him (Exn. 23, & 43-50). He understood DaBarba's response to be to the effect

that NU was in the process of agopting a new accounzability philosophy that called for the
dismissal of employees on the management level (including su'per\}isors) whose performance
on that level was deficient (id. at 50-515. Necci took this new philosophy as provided to him by
DeBarba and characterized as one o! “no more failen angels,” as compelling the termination of

" light of the perceived deficiencies of his performance as & supervisor (Exh. 37, £y 7¢_

. | -
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at 10-11). His subsequent actions towards effecting the termination were apparently based
upon this understanding.

DeBarba confirmed the existence of the new accountability philosophy in these terms:
“very senior levels of the organization had indicated that we were no longer going to place
people who were not cutting it in supervisory jobs into staff positions or lower-level positions,
that if they could not perform adequately in their positions, then we would release them”
(Exh. 31, at 34). Pointing to the fact thatE A " "and Necci had concluded thatEjN‘:'%w EXIC
performance in his supervisory position was unsatisfectory. DeBarba implicitly, if not explicitly,

placed the termination of his employment at their doorsteps (id. at 33, 35).
——

2. T " SR SV [

readily acknowledged tha\ ' ' : :‘l“-,and. CY 1

g therefore did not “have any effect on the outcome, either positive or negative” (Exh. 27, at 39).

Rather. he atiributed the inadverte=: SIAS event to what he characterized as “arrogant

behavior” on the pari oq I et el c y
Q.A o n. . c . . . -
|d ) That behawor in view as also reflected in the root cause B e
rnvesugatron report, was exempiifiea by failure to involve the Plant Operations Review Ey .

Committee (PORC) when he encountered a problem, a failure attributed by udigalé}to a belief E,y 20

&'- PR H
onp part that the PORC would not “lend any credible review” (id). EV,.')C,

further acknowiedged that he had approved decision putting . g BV
%m et r,r.“,,;'.m'i’: desprte the fact tha%had exhibited that kind of behavior Ey¥

previously and other kinds of behavior that were. perhaps what | would say is undesirable and

needed correction by supervision” (id. at 39, 41). Asf . E—\ﬁ e

[E

vt
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This‘was apparently so notwithstanding! . prior arrogant behavior, which did not involve, Ly
however, the deliberate withholding of important information from key personnel (id. at 43).
In response to a question as to what ' N T X ¢
” | Pffered two words: “Quash it” (id.
at 44). He readily conceded that, although he had observed such behavior himself, he had
done nothing to coach or to cou‘nselr that function he seemingly deemed to be 13 ]
appropriately performed by thel - A - (id. at 44-45). EX 1~
ina nutshellwwa IR ‘responsible for his peoble's‘behavior" and, thus, EY)¢
accountable for'r’ - Pnacceptable behavior in connectionwi'k TTeemion (id, at 46). €Y
This was so even though he had not personaliy observed a prior instance when  ‘had  E¥. )
withheld information from key persﬁnnel and did not know whether any such conduct had come
€7 atention (g). €KL |
In this regard,;".‘n " -invokec the concept oi every leve! in 2 chain of command being 3]
responsible for what transpires on tne néxt lower level (id. at 47).° Thus.M:ermination Ex i1
. for poor supervisory judgment couid be attributed to the fact that he had the opportunity to
influence overall the cerisrmance 2* his group and had nst done so (id. at 49).
Necci's view of! — _ ' : 4 %dld not differ E¢1C
- ,as reflecting 2 Fx ¢

materially from that of

lack of leadership, training, and standard éetting on'l._ pant (Exh. 23, at 45-48). El(']L

® While he had not been personally disciplined for the untoward[ . RIS

‘%— ~ PR RS ~ o ‘ .51 g cag S L oA € ks 2rine .‘"'o';-;':- ’ _.. K3 ; & L
£ R ; : > : T PR R AR P JTME ST T e 1 , (EXh 27' at 48) x7 ‘
This reassignment -- which apparently involved a demotion -- might, of course, have been
inconsistent with the “no allen ange!s” philosophy if that philosophy were still in effect at the

time.
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-

3. Other Considerations Assigned for Termination E¥ 1L

Although the grievance committee decision focused on the management's belief that

'had exhibited performance deficiencies and poor supervisory judgment in connection E*}? [

with{_‘_ _“Necci expressed the opinion that his supervisory EY 1

shortcomings had been revealed in other contexts as well. Necci pointed to the previously
mentioned low ranking "__ - '.""‘.-Jiperformance inthe newly- EY )¢ _

instituted Nuclear Incentive Performance Program (NIPI) that determined 1995 salary increases

—

(Exh. 23, at 64-68). More generally, he characterized: ~~  fermination as the culmination of E{¢_-
! Lt . = -

a number of years of dealing with him as.a supervisor. In Necci's words, “™was looked at £V 1(_
as someone who was finding it very difficult to be part of the management team, and this goes

back as eariy as the first part of 1294" (id. at 12).

2 B
In this connection, Necsi dismissed the thouznt tnat. prisr tc being terminated, | Ex W
- -~

should have been afforded an oppartunity to improve his performance as a supervisor.

Although not disputing that the new phiizsophy regarding management accountability would not

EY

have precluded resort to that option, Necci had concluded that placing‘\—;::';;f;,“;fjon a}'g"‘:‘;qw
'jvx;:-.;lc' not have had affirmative rasults (Exh. 37, at 11-12). As Necci E{_ ¢

putit, a . would have left’ in a supervisory roie and it was clear that he “was not  EX. WL

qualified to be a supervisor from a technicai standpaint 'or from a izadership standpoint” (id.

at 12). Necci added that, even though not documented in the NU performance improvement

program, for over a year a “fair amount of time” had been devoted to working with., ..gon his EXI7C

perceived deficiencies and “we had goiten to a point where we just couldn't atford him to be a

supervisor anymore” (id. at 12-13).

_ SENSITIVE ALLEGATION INFORMATION -- DO NOT DISCLOSE
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_poted his dissatisfaction with| - k ]which EyC
he attributed largely to the latter's weakness in the monitoring and control of work in progress
(as earlier noted, this was the category in whichr\ _!had received a “needs improvement” EY1(,
- o (Exh. 27, at 18-20). Thatdeficiency,in2. .~ ™% By L

had not been confined to the ESAS project but was'a “common theme” (id. at 22). E¥.1¢_

D. Disparate Treatment

As seen, DeBarba’s decision to terminaté'{:“ “Jemployment was said to be based on EVIC
a newly-formulated management philosophy calling for the removal, rather than simply the
demotion, of employees whose periormance in a supervisory capacity was found wanting. That
such e philosophy in fact was in place was confirmed by Robert E. Busch, at the time the NU
Chief Finapéia! Officer. Referring to it in terms of “no fallen angels,” he explained that it had
been instituted sometime in 1894 and amounted to this: if an employee in a management
position did not “perform up to expectations,” he or she “will no longer be permitted to step
dqwn into a lower position™ (Exh. 32, at 27-31).
Nonetheless, the Ol investigation turned up : ‘lapparent departures from the “no fallen 12 [

angels” philosophy subsequent 1o its adoption.: 3o R ]were ExC

determined to be deficient in the perisrmance of their supervisory functions and, yet, 'were EYIC

aliowed to assume a fower non-supervisory position.*

1. o By 1L
"‘ . . DU
s , S ‘ orgamzat»on headed by B
Necci. His immediate manager superior, however, was not, PR ;,: et
' The Ol record does not disclose WhetherSases SESTRot these employees had voiced £x-)¢

' safety concerns prior to theur demotion in heu of dnscharge ‘
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f ) e

(Exh. 40, at 7-10).
in common withF ' « was regarded by both Necci and his immediate superior E,\L e

4

as not carrying out his supervisory functions satisfactorily. According to Necci, the feedback

from plant management was 1o the effect that “some of the areas that  ~ ~ "was responsible Ey“)c__
for were just not getting it done. He was more of ani  ":than he was a supervisor £X )C_
(Exh. 23, at53). . o wreally was notgood at EY. "X

delegating work, following up on work. He was more a better worker himself” (Exh. 40, at 10).

-

This evaluation was fully reflected inf* e

“"'E\.l‘)(_

. -‘;and endorsed by Necci (Exh. 41). The appraisal contained three “needs

improvement” ratings (in contrast to the one such rating given to'\f"‘"‘“‘“*'f"".’"""‘ A ““"“‘%’E’L 0

2s well as this commen:: “As & supenVisor. . was wsak in delegation, holding people E‘y, g [

accountabie, and moving (o). EyIC

noted tha't%"“‘ was*an EY ¢

At the same time.' :

extremely valuable asset to the company when utilized at the technical level” and that he had

“recently decided """ for EL I
which he was “much better suited” {id). In this regard, -~ 00k note of a number of perceived E)l gl
attributes: sssnas “extremely nard working™ possessed “excellent operational knowledge™, EWIC

worked “extremely well with othars”; was “customer orientated”; and had a positive “can do”
attitude (id). _ |

His Of interview reflects that-wwas very anxious to retairi:m in a non-supervisory EX W
position notwithstanding the new “no talien angels” management philosophy (Exh. 40,

at 10-11). In discussions with Necci, he communicated that desire (id. at 11). It was apparently
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at‘i suggestion, with Necci's concurrence, that

341

L

id. at 12-13; Exh. 23, at 53).” Necci would not speculate as to whether, upon request,

L. “would have received a similar opportunity tc take a demotion in lieu of either termination

ora ‘(Exh. 23, at 54).2 ©¥L
2. EY I

eyne

_|(Exh. 42, at 11). The operating license for the Haddam
Neck facility was held by the Connecticut Yankee Atomic Power Company (CY) rather than by
Northeast Utilities’ Northeast Nuclear Energy Company (the holder of the Millstone operating
licenses). Nonetheless, there seems to have baen a very close connection between the two
companies and NU proceduras were uses at CY for discinlinary action and performance

appraisal type issues (Exh. 42, at 14: 38-20. 42).

moesee T CUiathwas terminated, on September 5, 1995, ;,'..';;j«vas relieved of EL
- - - .

his supervisory functions and assigned t= a technical position (Exh. 43). This action was

expressly taken by Waig as “a resuit of performance deficiencies{ham#kxhibited asa gyC
[’ . oL ", (iz.). Prior to its execution, Waig had discussed EY (L

—

" Necci exoressed uncertann*y as to whether the "no fallen angels” philosophy was in
effect at the time [bsxemawesseas - MW Exh. 23, at 54-55). But, EXIC

Riley recalled thatu—hls dlscussuon with Necm regardmg hls desire to fetam—was inthe EY 2
context of that phiiosophy (Exh. 40, at 11). This squares with Busch's recollec fion that the
philosophy surfaced in 1994,

2 Insofar as the OI record reﬂec'.s DeBarba was not involved in the decision to allow

\—semmwwm

Bt e g




- 16 - )
shortcomings as a supervisor, and the demotion, with his own supervisor. He also EX €

contacted Millstone human resaurces pessonne! to determine whether the ™ '@_Nould be 2

consistent with company policy (Exh. 42, &t 32-33).

When asked why he had | T him, Waig pointed out BLIC
that “outside of his supervisory capabilities,\_h Wwas a good employee” (id. at 34). He gy¥ il |
went on to note that considerable time and effort had been invested in training him, that he had
domeverywellasa L . E.*’\Q/

L SR S L o L

- } When asked about the "no fallen angeis” philosophy, Waig stated
that he had not been aware of it (id. at 40). .
E. The Grisvance Committee

The three members of the grievance committee that overturned:" “~=ermination EY 1
were: Francis L. Kinney - Senior Vice President Governmental Aftairs; John W. Noyes - Vice
President Business Strategy: and Frank P. Sabatino - Vice President Wholesale Marketing.'
Each was interviewed as gar 2f thz O} investigation.

Asseen] " iLLEILUE

I )

had BYIC

T
I
&b

attributed his termination to a management beliet that he had exhibited performance

o g(Exh. 8). EMC

deticiencies and poor supervisory iudgmendﬁl
Nonetheless, according to Kinney, the committee had concluded that: .’had been £y 1C_
terminated “for pocr supervisory skilis, not on one incident, put overall, over time" (Exh. 47,

at 11). Additionally, Kinney had no recollection of the a“egedwmreat being raised by Y

the committee in the questioning of DeBarba and Necci (id. at 12).** Indeed, as Kinney saw i,

- -

** Because of a scheduling conflic’: i did not appear before the committee  FY 1
(Exh. 49, at 16-17). e
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there was little need to focus on the threat b’ecausei ‘had brought his concern to DeBarba 2 M/
and apparently it was “reconciled” by DeBarba's assurance"i would not be fired EY 1

v o gate). YL

L
Noyeé' recollection coincided with that of Kinney in that he had been convinced that the
basis for the termination wasrﬁ ,overall supervnsory capabmtnes -—ie.,hewasnot EYIC
“specifically fired for an event that occurred (Exh 48, at 24). Insofar £Y C
as the alleggd threat was concerned, Noyes thought that it had been handled whenl_—g : J E}L [
brought it to the attention of DeBarba; that it had then become a resolved issue; and that it had
not come back "to haunt "~ _ Jater on” (id.) Ey 1
According to Sabatino, the management testimony put before the committee --
apparently presented largely by Necci -- disciosed “a pattern of poor supervision, and poor
supervisory judgment on »virtually everything” (Exh. £2, at 52-33)." As Sabatino saw it, the
ATWS event was “sort of the straw :hat broke the camel's back” (id. at 33). In that regard, he
noted that, after alluding to tha! even!. the ccmhittee's decision had stated that its
“investigation also revealed that | . did nct demonstrate the supervisory skills necessary FL i
for his position as supervisor” (id.; Exh.;).
F. The Continuing Retaliation Ciaim
o .. Jdid not expsct that the members of the grievance committee, who he EY T

characterized as “good, honest men,” would put in writing that he had been retaliated against

for raising-‘a safety concern (Exh. 12, at 87-88). Although he was persuaded that such

* Necci did not recall having referred in his committee testimony specifically to a belief
thatmlhad been terminated because he had exhnblted performance deficiencies and poor Y

SUDEViSOTy judgment gi(Exh. 23, at 60). NSNS £y

TR e demonstrated lack of supervisory capability ExC_

(id. at 60-61).

SENSITIVE ALTEGATION lNFOH‘MfWUTSCt@SE‘
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retaﬁation had occurred, he could understand the reasons for their reluctance to expose their
employer to possible “future lawsuits and NRC prosecution and all that” (id. at 88). But he was
surpriséd by the references in the committee decision to supervisory deficiencies -- he had

thought that the decision would be kept “general and neutral” and he believed that those

references would serve to cloud his future (id. at 88-89, 93-94).
Specifically, althoughr. o “he i Oy &

regarded the reference in the decision to supervisory performance deficiencies as a message

.

n'¢,~ R . - L sy ..,_“,,?' that he was “no EY‘ ) L/

-

(when taken in conjunction with his[

longer capable of being in a supervisory position” (id. at 24). Observing “there’s a big

difference there,” he opined that the reference would prove a hindrance were he ever to seek
. other émployment (id.).

According to Robert W. Romer, the Human Resources Director for the NU Energy
Resources Group, when he met with him to review the grievance committee decisionw! EvY 7@,
*did not comment negatively, or object” although he professed surprisé at the mention of the
}Nhl.,h he did not believe had been an issue in his grievance (Exh. 50, at 44, 46). £\[. g/

Romer also addressed the matter c‘] J ,.»;.expressed desire to have the communication EY
Wil Ex 1

advising him of his restoration (apcarsntly in NU parlance referred to as e
F

“'A-

B T kT e FoN R ,Eu,,dg.,‘m»g,,hab.rwnw
.o : e T phathad ledtohis £y

termination (id. at 32-34). After consuliation with the légal office, Romer subsequently informed

will{ could not go into such an issue and that the grievance committee EY 3¢__

decision was the document that refiected the outcome of the grievance process (id. at 34,

42-44). It was in that context that the two men reviewed the decision (id. at 43-44).
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. ANALYSIS

Against the foregoing factual background. we turn to an analysis ofi| ) a‘\c,

' 1(1) that his termination was the result of his engaging in protected activity (i.e.,
raising a safety concern); and (2) that a portlon of the content of the grievance committee’s

decision ~ TR T B v - | The B

allegations will be considered seriatim.

A. [.-.;,...'wTermination b

2z

In passing judgment or{. " first allegation in light of the settled principles E}Q Nl

governing this kind of inquiry, these questions aré presented: (1) did%"‘ “*>engageina EYLIC
protected activity that was sufficiently proximate in time to his termination (the asserted
retaliatory action); (2) were the management oificials responsible for the termination decision
aware of the protected activity: (3i r:iad( " termination constitute adverse action; and (4) EX. w0
was the termination decision entirely ‘ounded on the legitimate business reasons assigned for it
or, rather, .did it rest, in whole or in cart. on a purpose to retaliate agamst; ..... for having EY “’C_
engaged in a-protected activity.

1. Protected Activity

—

Becausq’

i attributes his dismissal to his action in ,Fv\; .

v areais R E0
- N
)

sgaiws7 70 . the question of the existence of 2 protected activity comes down to whether A o Tl

e
i

that action so qualifies. The answer must be in the affirmative.

As

Q'\Q’

T R I R e LT T -.‘5»"
. g

~ were in effect being told: finish the ESAS project

. before the scheduled conclusion of the.Unit 2 refueling outage or be fired. Under this
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interpretation{ were implirfitly. if not explicitly, being invited -- indeed ExC

strongly encouraged -- to cut corners in the modification of a system that beyond cavil had

saféty implications.'

It is of no present moment whether[ "Jcorrectly readthe }tatement. itis B¥C
enough that he had a good faith belief that he was being pressured to complete the project by a
certain timé no matter what intended modifications in the interest of the proper functioning of
the ESAS might be left unaccomplished. On that score, even if accepted, the explanation of
the perceived threat given by‘iv ‘/to DeBarba scarcely alters matters. For, according to e
that explanation, the intended thrust of the message was that the careers of eveg@n‘e
associated with the ESAS project -- from Necci on down 1o and including_’_g;“ "S- might be gyt
in jeopardy if the project did not proceed rﬁore expeditiously. Had he so interpreted it.[ ‘“‘““"B ENTIC
still would have had reason to be t;oubled about the effect upon his NU career should the need
to complete safety-related modgifications extend the ESAS project beyond the scheduled date
for resumption of Unit 2 operation. This seemingly was recognized by DeBarba in admonishing

Nemet¥or a poor choice of words. | A1

2 _ '
t should be deemed egually irrelevant that, in reporting the perceived threat to higher
authority?"‘.'".'"f * “™may wel! have been motivated principally by personal, rather than safety, EYTIC

concerns. Irrespective of what his purpose might have been, the fact remains that, as he

’W does not appear to have understood theEHigil message as meaning simply Ev. ¢
that, to avoid diScharge, IMRNNGISSING o | to ensure that the entire ESAS projectwas  E¥C

satisfactorily concluded by the stated deadiine; i.e., that Wilighad to work more efficiently 80 £y ¢
that, with all safety considerations taken into account, Unit 2 could return to operation on

schedule. Nor does the explanation of the asserted threat given by ¥ to DeBarba Ey 1€
suggest such an intended meaning. : i

TN SEN e . :
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understood it, the\ statement had definite safety implications. As such, in bringing it to Ex 1
light, i jwas engagin;in a protected activity. £y L
2. Management Awareness
‘- “individuals - were instrumental in effecting EY1C
E\termination. Al\; /were fully aware of the protected activity. See supra El“ib
pp. 5-7, §-10.
3. Adverse Action

There is no question, of course, that the termination o? :“l“"’“"".ﬁ“employment constituted EYIC.
an adverse action.
4. Protected Activity/Adverse Action Causal Nexus
In light of the foregoing, the pivotal issue becomes whether the decision to terminate
T " “rested entirely upon legitimate business considerations or, rather, was'influenced by 2757
I jprotected activity. For his part, ““maintains that the reéporting of the perceived Ey
threat was at the root of the termination. Unsurprisingly, the management officials deny that
claim and insist thatm;ﬁpoor performance as a supervisor, taken in conjunction with NU £¢ JC
management's nawly-developed “nc fal.en angels” phiiosophy invoked by DeBarba, was the '
sole underpinning of the termination.
-As is generally the situation in cases such as this, there is littie (if any) direct evidence to

assist in determining where the truth might lie. Thus, it is necessary to search for circumstantial

evidence that might tend to point in one direction or the other.

¢ The period between the protected activity and“termination was less than nine £ ¢
months B IR Under any sfandard, that interval was  EX )¢
sufficiently short to allow inquiry into whether there was a casual link between the two events.
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a. Supervisory Skills. If one accepts the appraisal of supervisory skills offered EY 1
by‘ _. | those skills were significantly deficient. Indeed, they were so ey

substandard that, in Necci's judgment, no useful purpose would have been served in according

=~ s BN

e opportunity to remedy the shortcomings through resort to a’
{ It was, of course, the denial of that opportunity that subsequeﬁtly led the grievance
committee to ovenurnil""' " termination and direct his restoration to NU employment. "’ vy
w;-rlx':t however, a neophyle supervisor at the time he came;” o %"“‘B Ey gy >
. o W To the contrary, he had become a’ e ™ the electrical EY ¢
s - earlier. B 1C

Vv s

That being so, one might justifiably be curious respecting how-.n ;had survived as a Ey, 21 &

,Wacsnned in 1994-¢5, ne failed miserably Ey ¢

supervisor for over a decade if, 2s

engineering area in 1983 or before'® -- at least s 1_;,,

-—

in that rola. The record at hand, however, provides nc illumination in that regard

The only cther

prepared by e e 7 -»n Apart from the fact that vl EL1C
: on the whoi €. Mas nighly complimentary ofi'v E¢C.
performance. It was not unti! his Ol interview thatmventwed the opinion thai £ ELX

effectiveness as a supervisor was ¢5en 1o some criticism.

On the face o! it, it seems quite mprobable that, afterwlears of acceptable ty 7C

performance in a supervisory posmon YR L work in that capacity would suddenly deteriorate B¢

~ to the point that the only appropriate course available to management was to remove him from

* See supra note 3.

———SENSITIVE A EGAHONRFORMATION- DO NOT BISCHOSE-
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his position without proViding a formal opportunity to rectify the perceived deficiencies. If,
however, there had been previous criticism of‘,r supervisory performance refiected in ESC R/
performan&:e appraisals prepared by prior superiors, it is reasonable to assume that NU
management would have_ taken great pains to place those appraisals in the Ol record as part of
its justification for his termination. That the record is totally barren of anything of that nature

Wi,

supports, if it does not compel, the inference that. "“@personnel records contain nothing E)( C

e

that might bring into question the acceptability of his supervisory performance between ;-__

. * That inference, in turn, at least casts a considerable measure of doubt on the
WA, ishould be Ey Y[

summarily removed from his position -- again, without being provided the opportunity to improve

PR SOTUUT I VR

validity of the claim that, in \%f ¥ e R

that apparently was mandated by company and departmental policies.

b. ATWS Testing Incigen:. As ssen, the grievance committee decision and the

recollection of the commitice members are somewhat at odds regarding the role that the

untoward ATWS testing inciden: played iy Y. ¢ rination. According to the decision, the E¥ 1L
termination rested upon “performance deficiencies and poor supervisory judgment” exhibited in
connection with that incident. The commitiee members, however, did not recall that the incident'
played quite that decisive a role although they acknoWledged that it was one factor among

others and. in the view of one member, represented “sort of the straw that broke that camel's

backa

Regardiess of whether the terms of the decision or the committee members’ memories

are closer to the mark, it is clear from the Ol interview of-that he refied heavily upon €Y ¢

** In a telephone conversation on February 19, 1999, the Ol Special Agent who
conducted the investigation, Kristén L. Monroe, confirmed that her review of | eyt
disclosed that they were all favorable. £y C_

—SENSITIVE ALLEGATIONINFORMATION~DO-NST-BISELOSE - .
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the ATWS testing incident in seeking( removal as a supervisor. Atthe same time, the EX 1

reasons he assigned for that reliance are, at best, of extremely dubious substance.

Becausel ‘ %{\L}
Instead, as the root cause

investigation report confirmed, those errors weré committed by the persons actually involved in

the testing, principally-! : o ' ST e

Given his lin the ATWS testing, how then could]: T B
Sudigala with the failure to have fulfilled his supervisory responsibilities with regard to the

untoward incident? Sudigalé seized upon the fact that, as the root cause investigation report

+ concluded, one ofi : ' i
reflected
“arrogant behavior” for whicr‘_ B A\ B [
e

i ' . .and.in: words, “quashled] it.”

-

The ditficulty with this line of reasoning is readity aoparent. To begin with, in order to

h ld( R PPN - - . R
° ‘ o
X Sk EIA ’ . E*‘]L
N ‘ Yet, despite
that knowledge, 2
. 5\ g L

!,"ﬂ-i:;..:_.,': B T LT R S A

More important, not only had he never personally observed a failure on\f“ 'part to E\/‘JQ

provide crucial information to key personnel but also M scould not say that ,.,_;gihad E\l"lC
¥ AL . /_

S ENSITIVEARLEGATIONANEORMATION- DO-NOT DISCLESE
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encountered such conduct, Thus,| was endsavoring to iay at doorstep a E)L e

spec'rﬁc\_.“ might wefl have had no reason both to anticipate and to take EY )

preventive measures in advance of the testing.#

Finally, there is not an adequate, plausible explanation for the fact thal 64’ A

¢

terminated and, more significantly, as of _ B

,Surely, there is at least a facia! inconsistency between discharging

a supervisor for failing to correct a subordinate’s shoricomings and then,_f

‘e

T e T Whether or not that action was later regardsd by him as z mistake
(Exh. 27, at 68). ths fact that speaks EY 1L
volumes on the question of the legitimacy of {endorsed by Neccif “&EY"]L

ATWS testing incident as e tasis for Regan’s

¢ Nz Falien Ansais” Phiicsaosny. Thers apsears (o be no guestion that, al the time of

termination, there was in =2t = NU management phiicsophy that celled for the |3 [
e O SUpEVISOrs whose performance in that capacity was found E)l 2

pNas a é\{ 76

'

unsatisfactory. Thus. s.-.:e"- ¢ iAot
supervisor dictated his being removes {rom nis posiiion, DeSarsa’s action in terminating him
might well have .been mandates.

The Ol investigation uncoveréd, hcwever,i‘3‘.'%'7'"‘"‘“"““““"‘*“"g in which the “no fallen angels” e

JRAN§

philosophy apparently was not foliowed. - SRR .. ... .

maw=< . concession that, notwithstanding his previous observation of fifalleged EX )(
arrogant behavior, he had done nothing to correct it also is troubling. Even if he normally lett
such an undertaking to the firsi-lsvel supervisor, one would think that he would have at ieast

* called the observation to;... ..« attention. There is no recorc indication that he did so.  EX 7C_
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, Although not detailed in the O record, there is an obvious close

relationship between u_'\ C
“Nonetheless, because it does not appear that any of those officials involved in
termination played a rofe in o jand additionallyl 7 g
professed a lack-of awareness of the “no fallen ange!s” philosophy, the demotion cannot be
taken as an example of invidious disparate treatment.
The‘.‘: = » ~ R e | L "““’(_\t "y

R e

~ who also reported to Necci. Although his was even more £¥ 1C

s

unfavorable than that of
sohe point shortly before that appraisal was issued on February 6. 1995.
Despite Necci's professed uncertainty in that regard, the best evidence is that the “no

fallen angels” philosophy was in place at the time and, therefore.‘- seemingly received EY L

treatment different from that g , Itis much less Ex 1

clear, however, that this consideration supports clzim that the reasons assigned for his EY L

termination were pretextual. The moving fcree behind the decision t0 aliow!. EY 1C
_ltagpears thathe nac & high regard for: .E)L A

o and a reluctanze to see him terminated. He thus successtully endeavored E¥ LSS

to convince Necei that o A SR o) Sighificantly. for EXYIL

whatever reason, the retention question seemingly did not reach DeBarba -- the official who

ordered; o '.’termination in compliance with the “no fallen angels” philosophy -- and, £¥ 7
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consequently, there is no record basis for charging him with disparate treatment insofar as

‘are goncerned2’ YT

d. Termination Disclaimers. No great significance should attach to the fact that T By
| ing EFC

L -

*'"]disclaimed any purpose to have terminated, as opposed to being

simply - For one thing, it is reasonable to assume that £}

they were aware of the “no fallen angels” philosophy at the time they sought‘r o “ Ex

P

In any event, any link existing between;_ protected activity and their desire EXC

JL XNV}

tc{ ‘cannot be deemed perimissible simply because they Ex ¢

purponedly were not pressing for his termination as well,
e.[ Performance Appraisal. There is a final- matter to be considered on this phase eY
= Eyx ¢

+ of the inquiry. While standing alone it might not have large currency, the fact thaf
,/\reponing of the alieged threat undcubtedly caused.’ Fonsiderable Eyle
embarrassment should not be wholiy dgiscounted in assessing what transpired thereafter.
This is not to say that the “needs improvement” rating in one category on\ """"‘"'* E)C I
performance appraisal necessarily was unwarranted. Noris a current judgment possnble
regarding the justification for ranking for the purposes of the Nuclear Incentive EY L

—

Performance Program (NIPP) dstermination of salary increases based on the quality of W Exac

; ‘ there is rj ch

e Wh||e placed at the bottom of the Seiiesgase b

2! |n the circumstances, it is not of present crucial importance that the Ol record does
- not reflect whether thad Dresented safety concerns in advance of E¥1(
being m;;i":‘*mma - : wil That DeBarba was not involved in £y =
" either demotion is the dlsposmve consnderatlon msofar as the disparate treatment issue is
concerned.
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no information in the Ol record respecting the other seven and their relative levels of
competence and performance.

In tﬁe circumstances, the most that can be observed respecting theﬁ ) performance W
appraisal and the.NlPP ranking is that both post-dated the reporting of the threa’t‘and. as such,
conceivably might have been influenced by the embarrassment it manifestly causecr \ E){“Q
(and possible Necci as well). Because any determination in that regard-would have a high -

element of conjecture, the ultimate conclusion respecting whether, termination had a E)l ‘7(

pretextual foundation is better grounded on a weighing of the other factors discussed above. In

examining those factors, however, it is not amiss to bear in mind that at least had EW?Q
reason to look uporn with distavor quite apart from his appraisal of the latter's abilities.?? £y )C_
B. Continued Retaliation

. : . Jsecond allegation. that the statements in the grievance committee decision EY R
regarding his supervisory performance c’:mstituted continuing retaliation against him, is a short
horse soon curried.

Beyond doubt, having found the termination unwarranted on procedural grounds, the
grievance committee might have conlined itself to a brief notation respecting the reason that
had been assigned by managemen: for taking that action. In the circumstances, no compeliing
necessity seemingly existed 1o maxe specific reference letaloneto EY (.
provide its own conclusion that ' had not demonstrated necessary supérvisory skills.. E)( ')Q

—

Rather, given the result the committee reached, it would have been enough to have stated,

2 For his part, Necci appeared to believe that he was included in the DeBarba
admonishment (Exh. 23, at 42). Additionally, he expressed dispieasure respecting: B
— rather than simply bringing it to the Ey 1

attention of highé'r-ie;/él rr.1;r.1agem'e'nt (Eih. 24,atd). ~

—— S ENSITVEALEECATHONANFORMATON—DO-NOTDISCLOSE
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without elaboration, that had been terminated because of the management’'s perception exC
1. —
that his performance as a supervisor was inadequate.

But it scarcely follows that the committee was obliged to follow that course, let alone that
the choice that it made might have had a retaliatory foundation. Insofar as the Ol record
reﬂécts. neither DeBarba nor Necci was involved in the fashioning of the grievance committee
decision (which reached a result with which they likely were in sharp disagreement).?®
For their part, none of the grievance committee members had apparent reason to do
harm tc;t\ either stemming from\ Jprotected activity or otherwise. Indeed, the fact Ex0_
that they ordered his restoration points in exactly the opposite direction. f so disposed, they
likely would have encountered little difficulty in'tufning a blind eye to the internal guidance
respecting affording an opportunity for performance improvement. Specifically. they might have
endorsed the Necci position that;;.“‘w\had received sufficient counseling on his supervisory E¥7C

a—

deficiencies and was beyond pessible redemption through a‘w”j erC

-

Nor is there a foundation for 2 retaliation ciaim in: the refusal to accede o] T By

= j It appears from the £X1C

request that the : et < T
uncontroverted testimony of Romer, the Human Relations official to whom the request was
presented.' that such inclusion was not parmissible. In any event, the denial of the request can

scarcely be placed at the doorstep of any person in NU management who might have been

- perceived threat to higher FYIC

bent on retaliating against (St

the grievance Exc

authority. Moreover, after the request denial, Romer reviewed wnh e
committee decision as reflective of the outcome of the grievance process and encountered no

objection or negative comment.

™~ -
2’m'did not even appear before the committee. See suora note 13. et

P
I3
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In short, the second allegation must be rejected as totally without substance.
{V. CONCLUSION

As might be expected, there is no direct evidence in the Ol investigation record bearing
significantly upon whether\.' | \protected activity {the reporting of the perceived:’_"(' ’ j E)L‘)Q
threat) was a contributing factor in the decision to terminate his NU employment. Nonetheless,
there is persuasive eircumstantia| evidence supporting the existence of an impermissible fink

between the two events and, therefore, a violation of 10 C.F.R. § 50.7.

That! S fve-\ attempted to establish the documented existence EX
of deficiencies in, ‘nerformance as a supervisor in the decade preceding 1994 materially EX—)C_
undercuts their claim that, in theé_ ) his supervisory performance was SO £

-—

poor that it would have been unavailing to provide him with an opportunity to improve.*

Moreover, the assigned reason for ho!ding., ‘ . S e * EYne0_
jis demonstrably specious as formulated. In addition, that reason fiies in the teeth of

the fact that, after ©~ * ~“termination, the employee (Fox) who assertedly had demonstrated l?')( 7Q

—-—

shortcomings that . should have endeavored to remedy was himself’ TR EYIC
The Ol investigation record contains nothing that might serve to counter, let alone

outweigh, these considerations and thus negate the inference that his protected activity was

involved in the decision to terminate It need be added only that, while that decision was By C_

made by DeBarba, it was o . who brought it about and should be held EYXIC_

# Even had there been such deficiencies, they manifestly were not so serious as to
have occasioned the removal of¥#ssgas a supemsor EX(_

—
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accountable for it. It was their representation thatl be stripped of his supervisory position ﬂl e
-- again without being accorded an opportunity to demo—r:strate improvement -- that led to his

dismissal in fulfillment of the “no fallen angels” philosophy adopted by senior NU management.
DeBarba seemingly did no more than give effect to that philosophy on the strength of the

appraisal o iprovided by his first and second level supervisors.?* Despite its vigorous Ex 'E

assertion, the. claim that }vas EX e

———

inadequate was long on sweeping generalities but very short on concrete examples. As such, it
cannot carry the day any more than can their reliance on the untoward; \ ExC
as a basis for their insistence that was a grossly inadeguate supervisor. EX ) -

While the Ol record thﬁs substantiates’ first allegation, the same cannot be said EXC_
" *for his claim that the grievance committee decision reflected continuing retaliation. That
décision reached a result in his favor., And, while tﬁe decision contained language that he
.would have preferred not be included, there is absolutely nothing in the record to suggest that it

was either in terms improper or motivates by animus on the part of the committee members ~-

none of whom seemingly had any involvement in his protected activity.

% This conclusion is warranted notwithstandingl mjepresentatxon that DeBarba 138
had broached the subject of; . _itermination in the wake of the Gie oo -y EXIC
(Exh. 27, at 5B). The Ol record as 4 whole leaves little doubt that it was the — gl ‘i! Exac
appraisal of B&aw..o = supervisory performance that was at the foundation of the termination. E%I€
Further, it was Dqurba who had taken - "to task for his poor choice of words in  £y.9¢_
communicating with EX

—SENSITIVEALLECATHONANFORMATION—DO-NROTDISCHOSE-




