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REPORT OF REVIEW OF ALLEGATIONS IN
NRC OFFICE OF INVESTIGATIONS
CASE NOS. 1-86-002, 1-96-007, 1-97-007,
AND ASSOCIATED LESSONS LEARNED

In accordance with Chairman Jackson's January 28, 1999 tasking memorandum and the
Chairman's February 9, 1899 memorandum establishing a charter for the Millstone
Independent Review Team (MIRT), we have conducted a review of Office of
Investigations (Ol) Case Nos. 1-96-002, 1-86-007, and 1-97-007, all of which were
described or referenced in the Office of the Inspector General (OIG) Event Inquiry, Case
No. 98-01S (Dec. 31, 1898) [hereinafter OIG Report]. Based on that review, we have
concluded the following: :

1. With respe'ct to Case No. 1-86-002, as described in Attachment 2, the available
evidence is sufficient to support the conclusion that the two allegers were the
subjects of discrimination in violation of 10 C.F.R. § 50.7.

2. With respect to Case No. 1-86-007, as described in Attachment 3, the available
evidence is insufficient to support the conclusion that the three allegers were the
subjects of discrimination in violation of section 50.7.

3. With respect to Case No. 1-97-007, as is described in Attachment 4, the available
evidence Is sufficient to support the conclusion that the alleger was the subject of
discrimination in violation of section 50.7.

Further, although we find there is an adequate basis for a finding of discrimination in two
of these three cases, we recommend that no enforcement action be taken. Our
conclusion in this regard is based on the utility's apparently successful response to the
remedial requirements already imposed by the agency to correct discrimination at the
Northeast Utilities System (NU) Millstone facllity. '

In section I of this report, we summarize the results of our review of each of the three
cases and, having concluded there is a sufficient evidentiary basis for proceeding in two
of these cases, in section Il explain our recommendation regarding appropriate
enforcement action.

In addition, based on our review of the Ol investigative materials for these cases and the
information provided in connection with background interviews conducted by the MIRT
with individuals from the Office of the General Counsel (OGC), the Office of Enforcement
(OE), Of, and OIG, we have concluded there are certain *lessons leamed” that can be
drawn relative to the investigative and enforcement processes that were utilized in these
cases. These are set forth in section IV of this report. Moreover, as requested in the
Chairman's January 28, 1993 memorandum, and as an introduction to our discussion
regarding the merits of the individual Ol cases, in section | of this report we provide a



discussion of the *standard of review” for initiating enforcement cases concerning
violations of the provisions of 10 C.F.R. § 50.7 that afford individuals protection from
discrimination based on their involvement in “protected activities.”

Gary K. Hamer, Supervisory Investigator with the United States Office of Special
Counsel (OSC), acting as an expert advisor to the MIRT, participated in our background
interviews and discussions regarding the attached case studies, and reviewed the final
case studies and this report. He agrees with the conclusions and recommendations
made in this memorandum and the accompanying case studies.

Also acting as an expert advisor to the MIRT was Alan S. Rosenthal, former Chairman of
the NRC Atomic Safety and Licensing Appeal Panel and the General Accounting Office
Personnel Appeals Board. He likewise participated in our background interviews and
discusslons regarding the attached case studies, and reviewed the final case studies and
this report. His views concurring in the contents of this report and the attached case
studies are included as Attachment 5.

1 The Review Team would fike to express its appreciation to the administrative
staff of the Atomic Safety and Licensing Board Panel, in particular Jack Whetstine,
Sharon Perini, Allene Comiez, and James M. Cutchin, V, for their invaluable assistance
in the preparation of this report.



I. EVIDENTIARY STANDARD OF REVIEW

Before providing our analysis of the particular Ol cases, we outline the general standard
of review we consider appropriate for reaching a decision about whether there is an
adequate evidentiary basis to proceed in connection with each of these cases. It should
be noted, however, that this is not the equivalent of a determination about whether to
actually proceed with an enforcement action. Although a determination about whether
there Is an adequate evidentiary basis to sustain a discrimination allegation may be a
substantial factor in making a decision to proceed with an enforcement action, that
enforcement decision also involves consideration of the exercise of enforcement
discretion, with all of its policy and resource implications.

A. Four Elements for Review in Discrimination Cases

We discussed with both OE and OGC the standard they currently use to determine when
an enforcement case should be instituted relative to claimed violations of section 50.7.
We were provided with a copy of guidance recently prepared by OGC for use by the staff
in determining whether discrimination occurred in violation of section §0.7. In that
memorandum, a copy of which is included as Attachment 1, OGC describes an analytical
framework for determining whether discrimination occurred, pertinent parts of which we
summarize below. -

As this guidance is relevant to the three cases we were asked to review,? four elements
are of critical importance:

1. Did the employee engage in protected activity?

To answer this question requires a determination about whether the employee took
some action to raise or advance a nuclear safety concern. As the OGC memo notes,

_ activities might include institufing an NRC or Department of Labor (DOL) proceeding,

documenting safety concems, oran intemnal or external expression of safety concemns.
2. Was the employer aware of the protected activity?

This element necessitates a finding that the employer knew about the employee's
nuclear safety concern or activities to advance the concemn. An employer would not be
liable for violating section 50.7 if an employee failed to articulate a safety concemin a
way that brought it to the employer’s attention.

2 As the OGC memo notes, other elements, such as whether the individual who is
the subject of the claimed discrimination Is an “employee,” may be involved; however,
they are not at issue in the Ol cases we reviewed.



3. ‘Was an adverse action taken against the employee?

To satisfy this component, it is necessary to conclude that the employer visited some
detrimental effect on the employee’s terms, conditions, or privileges of employment. As
OGC points out, this could include a variety of actions ranging from actual termination to
the threat to take some detrimental action. S

4. Was the adverse action taken because of the protected activity?

This requires a finding that there is a causal link between the adverse action and the
protected activity. Thus, in considering an employer-articulated reason for taking an
adverse action that invariably is interposed to demonstrate the action was not taken
because of an employee's protected activity, it is necessary to determine whether (1) the
articulated reason Is a pretext intended to conceal an action taken solely because of
protected activity; or (2) the articulated reason is part of a dual motive for the action in
that there was both a legitimate and an improper, discrimination-based reason for th
action, with the latter being a “contributing factor” to the action.® :

-B. Standard for Determining Whether There Is A Sufficient Evidentiary Basis to
Institute an Enforcement Action

1. Nature of tﬂe Evidence in-Discrimination Cases

Although all four of the items described above are necessary to make out a case of
discrimination under section 50.7, the fourth item is the most problematic, both generally
" and in the cases we were asked to review. This is because it is rare that this crucial
element can be established by so-called “smoking gun® evidence, i.e., evidence that
imefutably shows the adverse action was pretextual. (The clearest example of such
evidence would be an admission by the official of the employer who was directly
responsible for the adverse action that he or she took that action against the employee
because the employee engaged in protected activity.)

Instead, what usually is available from an investigation into a section 50.7 discrimination
allegation is testimony and documentary information, often conflicting, that provides
circumstantial evidence of whether an adverse action was taken because an employee
engaged in protected activity. Circumstantial evidence is “evidence that tends to prove a
fact by proving other events or circumstances which afford a basis for a reasonable
inference of the occurrence of the fact in issue.” Webster’s New Collegiate

Dictionary 203 (1975) [hereinafter Webster's Dictionary]. In the context of a
discrimination case, relying on circumstantial evidence means that the requisite factual

3 The question of the degree to which the protected activity must be a
consideration in the employer's determination to take an adverse actionsoastobe a
“contributing factor” is discussed further in section [.C.2 below.



finding that adverse action was taken because of the protected activity would be the
product of a reasonable inference drawn from other proven events or circumstances in
the case. '

In so describing what is often the central supporting material in discrimination cases, it
should not be supposed that because the information is circumstantial, the cases are
somehow rooted in weak or deficient evidence. All cases, including a criminal case that
must be proven with the highest degree of certainty, i.e., beyond a reasonable doubt,
legitimately can be based wholly on circumstantial evidence. Indeed, such evidence,
often the result of a painstaking exercise in drawing inferences (or more specifically
reasonable inferences) based on the factual circumstances that are presented, can be
as convincing as the “smoking gun.®

One other comment Is appropriate regarding the nature of circumstantial evidence.
Based as it is upon the ability to draw “reasonable inferences,” it is a somewhat
subjective notion. As Is often said, “reasonable people can differ.” -Thus, there is room
for judgments to diverge about the extent to which any given circumstance or set of
circumstances Is sufficient to create an inference about the fact in issue, i.e., in-

section 50.7 discrimination cases, whether there s a sufficient causal nexus between the

protected activity and the adverse action. '
2. Evidentiary Basis for Enforcement Action

With this background, the question remains about the basis on which a decision should
be made whether there is sufficient evidence to institute an enforcement actionina -
section 50.7 discrimination case, particularly with regard to the problematic fourth
element. This being said, there appear to be four possible “burden of proof” constructs
within which to frame & decision about whether there is sufficient evidence to conclude
that a violation of section 50.7 occurred. In ascending order of difficulty these are: (1)
the prima facie case; (2) preponderance of the evidence; (3) clear and convincing
evidence; (4) beyond.a reasonable doubt. And in the context of a discrimination case
relative to the question of whether an adverse action was taken because of a protected
activity, they might be summarized as follows: ~ :

a. Prima facie case — is there evidence that shows tempora!l proximity
between the protected activity and the adverse ‘action (as this standard is
utilized in DOL discrimination cases, described further below, this is
usually one year).

b. Preponderance of the evidence - it is more likely than not (more than a
50-50 case) that the adverse action was pretextual or that protected
activity was a “contributing factor” in the adverse action. .

c. Clear and convincing evidence ~ is there evidence that shows with
reasonable certainty or a high probability that the adverse action was



pretextua! or that the protected activity was a “contributing factor” in the
adverse action.

d. Beyond a reasonable doubt — is there evidence that is clear, precise, and
indubitable or that establishes to a moral certainty that the adverse action
was pretextual or that the protected actMty was a “contributing factor” in
the adverse action.

From this group, the most obvious candidate Is the preponderance of the evidence
standard. As the OGC memorandum correctly indicates, this is the standard to be
applied if an administrative hearing Is held on an agency enforcement case charging
discrimination. In contrast, invoking the clear and convincing evidence or beyond a
reasonable doubt standards seems unnecessary. Either would put the agencyto a
higher standard of proof to lodge a charge than it would need to actually prove that
charge If it is challenged. It is not apparent why imposing this burden on the
enforcement process might be warranted.

8o too, the lower standard used to establish-a prima facie case seems inappropriate.
That standard is used in cases brought before DOL under section 211 of the Energy
Reorganization Act of 1974, 42 U.S.C. § 5851, both in making a decision to institute an
agency investigation of an employee's discrimination complaint and in the initial stages of
the administrative hearing regarding the validity of the individual's challenge. In DOL
hearings, the shifting allocation of burdens that begins with the complainant’s need to
establish a prima facie case.recognizes the inherent difficulty an individual faces in
bringing a case that is likely to be based on circumstantial evidence about unspoken
motivations. As similarly is true In the equal-employment opportunity (EEO) arena,
providing that only a prima facle case must be established to shift the burden back to the
employer to show it did not act improperly *is intended progressively to sharpen the
inquiry into the elusive factual question of intentional discrimination.” Texas Department
of Community Affairs v. Burdine, 460 U.S. 248, 254 n.8 (1981). In DOL cases, the prima
facie case generally is established by utilizing a inference (or presumption) based on
temporal proximity. Once established, the employer is then required to show that the
adverse action was motivated by legitimate, nondiscriminatory reasons. Ultimately,
however, the burden rests on the complainant to show by a preponderance of the
evidence that the employer’s adverse action was taken because of the employee’s
protected activity.

In the context of NRC discrimination cases, one of the significant justifications for the
burden shifting that is at the heart of the prima facle case seems to be lacking. With its
resources and access to licensee employees and documentation by way of its
investigative processes, this agency should be able to look into allegations-of
discrimination in a way that allows development of a significantly more concrete
evidentiary record than the average employee in a DOL hearing. Accordingly, it makes
sense for the decision about whether there is a sufficient evidentiary basis to proceed to
be based on an assessment of how strong the case Is in relationship to the ultimate



standard of proof - preponderance of the evidence. Compare U.S. Department of

~ Justice, Principles of Federal Prosecution 5-6 (July 1980) (government attorney should
commence or recommend federal prosecution if he or she believes that a person’s
conduct constitutes a federal offense and that admissible evidence will probably be

_ sufficient to obtain a conviction). . ‘

Accordingly, in assessing these and other discrimination cases, we believe the
appropriate “evidentiary” standard should be:

Whether, based on all the avallable evidence, there is information
sufficient to provide a reasonable expectation that a violation of
section 50.7 can be shown by a preponderance of the evidence.

In the context of this standard, as the OGC memorandum suggests, Attachment 1, at 2
n.1, we would consider the “available evidence” to include all the information accessible
to those making the enforcement decision, regardless of whether it would be considered
admissible in an adjudicatory hearing.* Further, we note that, because this standard is
based on a “reasonable expectation® of what can be shown, there is room for differing
informed judgments about when the requisite-expectation has been fuffilled.

C. Additional Considerations

Haﬁng outlined this generai standard, we think two additional, related points require
some mention. A :

1. E\.fidentiary Basis to Charge Company v. Individual Compény Officials

From the information gathered as part of the OIG investigation, there seems to be some
uncertainty about whether there is a difference in the evidentiary standard when
enforcement action is being considered against a company, as opposed to the company
employees who are alleged-to have been the actors in the adverse action. Thereis a
suggestion that, for the latter, there should be a somewhat higher standard, going more
toward the clear and convincing side of the evidentiary spectrum. As far as we can
‘ascertain, however, the applicable statutory or regulatory provisions regarding
discrimination do not distinguish between the company and its employees in terms of

4 As the OGC memorandum appears to recognize, see Attachment 1, at 3,
making a decision based on “avallable” rather than “admissible” evidence does not
refieve those entrusted with making the decision on whether to go forward from candidly
considering the strength of that evidence, which should include possible admissibllity
problems. In the administrative context, however, “admissibility” is a more fiexible
concept that allows the use of evidence, such as hearsay, that would not be permitted in
a judicial proceeding. See, e.g., Philadelphia Electric Co. (Limerick Generating Station,
Units 1 and 2), ALAB-863, 25 NRC 273, 279 (1987).



culpability or liability. Accordingly, in both instances, the evidentiary standard must be
the same. '

What may lead to different treatment is the exercise of enforcement discretion. Even
with a determination that there is an adequate evidentiary basis for finding a violation, as
the Enforcement Policy indicates, the agency has wide discretion in determining when to
act against companies or individuals that violate its requirements. Relative to
discrimination cases, any number of factors may be relevant to bringing charges against
individuals, including the seriousness of the violation, whether the individual has
committed previous violations, and the company’s efforts to correct any violation both as
to the company employee involved in the adverse action and the employee who was the
subject of the actson

Ultimately, it is important not to confuse the standard being utilized to determine whether
a case has a sufficient evidentiary basis to go forward and the associated exercise of
enforcement discretion to ensure that all applicable agency policy and resource
considerahons are given appropriate consideration. .

2. Protected Activity as a “Contributing Factor” in Dual Motive Cases.

As we have already noted, in “dual motive” cases the question that must be confronted -
is whether the protected activity was a “contributing factor” in the adverse action. It might
. be asked, however, what is the meaning of “contribute” in terms of the quantitative or
qualitative addition that the protected activity made to the decision to bnng an adverse
action? :

One suggestion we encountered was to apply a “but for” analysis, whereby one would
find the protected activity to be a contributing factor if one could reasonably conclude
that “but for” the protected activity, the adverse action would not have been taken. This,
however, seems to set the bar too high, because it essentially requires that the protected
activity be a predominate reason for the adverse action. On the other hand, if the
protected activity played a role in the adverse action that was the equivalent of adding "a
drop of water into the ocean,” would that provide a sufficient evidentiary basis for going
forward? Common sense suggests that it must be something more.

*Contribute” is defined as “to play a significant part in bringing about an end or result.”

~ Webster’s Dictionary at 247. And, in turn, “significant” is defined as *having or likely to
_have influence or effect.” Id. at 1078. These definitions, in concert, arguably strike the

proper balance. And consistent with their terms, knowledge that an employee has

. engaged in protected activity by the company official taking the adverse action, standing

alone, would not be enough to establish that the protected activity was a “contributing

factor." Instead, there would need to be an adequate evidentiary basis, i.e., @

preponderance of the evidence, for a reasonable inference that the company official had

some motivation or impetus relating to the protected activity that, in some meaningful

way, was an ingredient in the decision to take the adverse action.



Il. ANALYSIS OF CASES

A. Case Review Process

" In accordance with the directive in Chairman Jackson's January 28, 1999 memorandum,
the review team evaluated three Ol cases involving discrimination allegations. Although
all the team members and team advisors familiarized themselves with each of the cases,
an individualized, in-depth review of each of the cases was conducted by a single team
member or advisor who provided a report on his or her conclusions.

For these in-depth studies, the case reviewer had available the Ol case report; all
supporting exhibits; the Ol investigative file for the case, which included correspondence
and investigator notes; and the OE file for the case. In addition, relative to Case

Nos. 1-96-002 and 1-97-007, team personne! conducted interviews with the Ol
investigators with principal responsibility for those cases to clarify questions about the
scope of the investigation that was conducted. Further, relative to Case No. 1-86-007,
the in-depth review included consideration of the October 2, 1896 NRC Task Force
Report and associated attachments; a December 10, 1897 Ol Investigator
memorandum; the investigative report in another Ol case, No. 1-90-001, along with two
interview reports conducted in connection with that case; and a February 4, 1299 letter to
Chairman Jackson from one of the allegers. Also in connection with that case, the team
reviewed additional comparative information regarding the employees who were in the
final pool considered for termination that OIG obtained from NU as part of the inquiry that
resulted in the OIG December 1998 report. Finally, also considered in Case No. 1-96-
002 were SECY-98-292, Proposed Staff Action Regarding Alleged Discrimination
Against Two Employees at Northeast Utilities (EA 88-325) (Dec. 21, 1998); -
Commissioner vote sheets conceming that SECY paper; and letters dated January 19,
January 27, February 8, and February 23, 1899, from one of the allegers to OIG that
were referred to the review team for its consideration.®

Besldes this case specific information, team personnel also reviewed various “generic”
documents in an attempt to acquire an understanding of the overall situation at Millstone
during the relevant time period. These included: Confirmatory Order Establishing
independent Corrective Action Verification Program (Effective Immediately) (Aug. 14,
19896); NRC Office of Nuclear Reactor Regulation, Millstone Lessons Leamned Task
Group Report, Part 1: Review and Findings (Sept: 1996); Order Requiring independent,
Third-Party Oversight of Northeast Nuclear Energy Company's Implementationof -
Resolution of Millstone Station Employees’ Safety Concems (Oct. 24, 1896) [hereinafter
October 1996 Order]; SECY-87-036, Millstone Lessons Leamed Report, Part 2: Policy
Issues (Feb. 12, 1897); SECY-98-090, Selected Issues Related to Recovery of Millstone

§ OIG advised the team that the alleger was informed of the referral of the
January 1999 lefters. :



Nuclear Power Station Unit 3 (Apr. 24, 1998); SECY-98-119, Remaining Issues Related
to Recovery of Millstone Nuclear Power Station, Unit 3 (May 28, 1898), SECY-99-10,
Closure of Order Requiring Independent, Third-Party Oversight of Northeast Nuclear
Energy Company’s Implementation of Resolution of the Millstone Station Employees’
Safety Concemns (Jan. 12, 1899); Transcript of Meeting on Status of Third Party
Oversight of Millstone Station’s Employee Concems Program and Safety Conscious
Work Environment (Jan. 19, 18989).

Each of the individual case studies was subjected to critical analysis by all team
personnel. The case studies have been adopted by all of the team members and, as is
noted above, each has been endorsed by the team's advisors.

B. Discrimination at Northeast Utilities

" As Is noted above, each of the three cases assigned for independent review was
evaluated in terms of its individual merits as reflected by the documentary and
testimonial evidence obtained in the course of the Ol investigation. .Nonetheless, given
the circumstantial nature of the body of that evidence, in reaching a conclusion
respecting whether discriminatory action on the part of NU management occurred it was
necessary in each case to draw inferences from the established facts.

. This function was undertaken against the background of an order issued in late 1996 on
- behalf of the Commission by the Acting Director of the Office of Nuclear Reactor

Regulation with regard to the operating licenses held by NU for the three Millstone units.

_As nioted in its caption and further developed in its text, the order imposed a requirement
that there be independent, third-party oversight of NU implementation of a mandated -
“comprehensive plan for reviewing and dispositioning safety issues raised by [its]
employees and ensuring that employees who raise safety concems are not subject to
discrimination.” October 1896 Order at 7.

As justification for imposing the requirement, the order observed that it was addressing

- *past failures in management processes and procedures for handiing safety issues
reised by employees, and in ensuring that the employees who raise safety concems are
not discriminated against.” Id. at 2. The order went on to note the Commission’s
concern regarding the manner in which NU “has treated employees who brought safety
and other concems to the attention of [its] management.” Id.

still further, the order pointed to NU completion in January 1996 of its review of “the
effectiveness of its Nuclear Safety Concemns Program (NSCP) in taking corrective
actions related to employee concerns and ensuring that the employees who raise
concemns are treated appropriately.” Id. at3. According to the order, that review led to
findings “similar to those of previous [NU] assessments, studies and audits performed
since 1991." Id. at 4. Among those *common findings" was one to the effect that
management “tended to punish rather than reward employees who raised safety
concems.” Id. Moreover, the review disclosed that many of the past problems it
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identified still existed because prior recommendations had not been implemented *in a
coordinated and effective manner.” Id.

" The cases before us involve allegations of discriminatory action in 1893, 1895, and 1896,
respectively. Thus, they called for an examination of events occurring in the period
during which, according to the Commission order, there were significant deficiencies in
the manner in which NU was treating employees who raised safety concems.

Standing alone, that consideration could not be deemed dispositive in assessing the
merit of the allegations at hand. Stated otherwise, it does not necessarily follow from the
fact there may have been numerous instances of discriminatory action in the relevant
time period that the individual allegers with whom we are concemed were among the
victims.

_ Atthe same fime, however, the revelations oontalned in the Commission order manifestly
could be taken into account in circumstances where the Ol investigation was found to
have produced sufficient independent evidence to support an inference that a nexus
existed between the alleger’s dismissal or demotion and the protected activity in which
he had previously engaged. More specifically, NU's unenviable track record in dealing
with employees who had ralsed safety concems could properly serve in such
circumstances {o buttress the independently drawn inference of improper management
conduct. Additionally, although seemingly not the situation in any of the cases at hand,
had the Ol record allowed a choice between equally plausible opposing inferences
respecting the likelihood that protected activity was an influencing factor in the adverse
personnel action, that track record might well have tipped the balance in favor of a
finding of discrimination.

Against this backdrop, we provide the following synopsié of our review and conclusions
regarding each of the three cases.®

C. _ Case No. 1-96-002

O! Case No. 1-96-002 involved two supervisors who were demoted in the course of a
“reintegration,” i.e., reorganization, of NU’s nuclear engineering functions in November
1893. Both employees maintained that their demotions, to the posttions of senior and
principal engineer, respectively, were prompted by the fact that they had raised and
champloned a variety of safety Issues in the two years preceding the reorganization.
Indeed, just days before the announcement-of the reorganization, both had raised

¢ In connection with the foregoing discussion, we note that the totality of the
record before us does not support the conclusion that discriminatory circumstances at
NU were so “pervasive and regular® with respect to the individual allegers as to
constitute a “hostile work environment® as that concept is outlined in the OGC guidance
memorandum. See Attachment 1, at 2.
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controversial safety issues with the vice presldent who pres1ded over the process that led
to their demotions.

The reorganization involved not merely first-level supervisory positions such as those
held by the employees here involved but, as well, higher-leve! positions including those
held by vice presidents. The process of determining with whom the various positions
would be filled was, however, not the same in all instances.

in the case of managers, directors, and vice presidents, each candidate for such a
position received a formal assessment based upon.the consideration of a number of
competency factors and a numerical rating that ultimately influenced the placement
decisions. In the case of the first-level supervisory positions, however, there was no
equivalent evaluation of employees who were supervisors at the time. The selection for
those positions was made from a pool consisting of incumbent supervisors and
employees who elther had some experience as acting supervisors or no supervisory
experience at all. The managerial potential of only the forty to fifty employees not in
supervisory positions was assessed Those emp!oyees were then ranked in four
quarules

The actual supervisory position selections were made at a meeting presided over by a
vice president and attended by, among others, persons who had already been tapped for
director positions in the reorganized engineering structures. Apart from the quartile
ratings for the potential supervisors, there was no written material — such as
performance appraisals — available to the selecting officials. Moreover, it appears that,
in order to receive any consideration, a candidate had to be proposed by one of those -
officials. According to the presiding vice president, the objective of the selection process
was to determine which candidates would be the *best fit” in the positions that survived
the reorganization. _

Whether or not the names of the two allegers were ever mentioned, the Ol record
indicates that apparently neither received any consideration at all. In the totality of the
circumstances disclosed by the Ol record, we concluded that it could and should be
inferred that this failure was influenced by the employees’ prior protected activity.
Among other things, both individuals had strong performance appraisals that reflected
attributes that would appear to have been what was being sought in the quest for the
“best fits." Beyond that, one of the allegers was replaced as a supervisor by an

-individual (a prior mere acting supervisor) who was not shown to have possessed
qualifications lacking in the alleger.

All in all, the officials involved in the selection process did not supply a credible
explanation respecting why neither alleger was worthy even of consideration for retention
in supervisory positions in which they had performed well in the past. Given the totally
subjective nature of the selection process for supervisory positions, this shortcoming
could be deemed pivotal on the question of whether their protected activity influenced
thelir non-selection.
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Consequently, we have concluded with respect to this case that, based on all the
available evidence, there is information sufficient to provide a reasonable expectation
that a violation of section 50.7 can be shown by a preponderance of the evidence.

D. Case No. 1-96-007

Ol Case No. 1-96-007 involved three individuals whose employment was terminated in
January 1996, along with ninety-nine other employees, as part of a workforce reduction
program. Each employee alleged that his inclusion in the reduction was brought about
by reason of his involvement in protected activity.

Employees under consideration for termination under the workforce reduction program
were evaluated and ranked, on a matrix, with their peersina number of specific areas of
competence. With input from thelr supervisors, managers were responsible for
completing the matrices and were to base their scores on the employee’s last two
performance reviews and a prediction of how.the employee was likely to perform in the
future organization. The review procedure in connection with the completed matrices
included an examination of those of certain employees who had raised safety concems.
The purpose was to ensure that they had not been targeted specifically for reduction.
The three allegers were on this so-called “added assurance” review list.

".Inthe case of the division in which each of the allegers was employed, it was ulﬁmately
determined that a total of four employees were to be terminated. On the basis of their
low relative rankings on the matrices, the allegers were included in that group.

Because the matrices of the employees not terminated were destroyed in the interim, &n
inquiry into whether there was invidious disparate treatment of the allegers has been
foreclosed. The Ol record, however, not only confirmed that the allegers had faired
poorly in the evaluation process, but also negated any suggestion that their low rankings
might have had discriminatory underpinnings. The content of their matrices was
furnished by first and second-level supervisors without any discernible reason to provide
the allegers with unjustifiable low evaluations in retaliation for their protected activity.
More important, peers of all three allegers confirmed the existence of performance
shortcomings that readily justified the rankings that were given to them. There was
some suggestion that the vice president in charge of the division in which they worked

- may have acted against them because of his knowledge either of the past involvement of
. two of the allegers with a well known Millstone whistieblower or as a resutt of his service
on a board that reviewed the other alleger's appeal of his 1894 performance evaluation.
In the totality of circumstances, however, we could not discem a sufficient basis for a
finding that the protected activities of one or more of the allegers was a factor involved in
their inclusion in the workforce reduction.

{n this regard, we have considered the concems expressed by the NRC Task Force and

the Ol investigator with principal responsibility for this case. On analysis of these
concems, our assessment of the record before us remains unaltered.
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Consequently, we have concluded with respect to this case that, based on all the
available evidence, there Is not information sufficient to provxde a reasonable expectation
that a violation of section §0.7 can be shown by a preponderance of the evidence.

E. Case No. 1-97-007

Ol Case No. 1-87-007 involved an electrical engineering supervisor whose employment
was terminated in August 1995. The assigned justification for that action was that his
performance in that role was unsatisfactory and, under a newly-formulated aooountabmty
philosophy, in such circumstances dismissal rather than demotion was required. The -
employee insisted, however, that his dismissal was in retaliation for his having
immediately reported to higher-level management a threat he had allegedly received
from his immediate superior approximately nine months earlier. As he had interpreted
the threat, he was being told that, if modifications on-a Millstone Unit 2 safety-related

" system extended a refueling outage then in effect, he and a subordinate engineer
assigned to the project would be fired. Thus, he was being at leastimplicitly directed to
‘cut corners if necessary to ensure that the project d:d not hold up resumptnon of Unit 2
operation.

Our analysis of the record persuaded us that the reason assigned for the employee’s
termination was pretextual and that, in actuality, he was a victim of discriminatory action
based upon his protected activity ln reportlng the threat. Two considerations principally
undergird this conclusion.

First, the management officials responsible for the termination decision maintained that,
in the 1994-95 time period, his supervisory performance was so poor that resort to a
performance improvement plan would have served no good purpose. (Subsequently, a
grievance committee ordered his reinstatement on the ground that company and
departmenta! policy had required that he be given an opportunity to improve his
performance.) Yet, the employee had become a supervisor in the early 1980s and the
Ol investigation revealed that, up to 1994, his performance appraisals were
unblemished.

Second, the primary assigned example of assertedly poor supervisory performance
involved an untoward incident that occurred when the employee was on vacation. The
explanation given by management for nonetheless holding him accountable for the
-incident was specious. Moreover, the individual found principally responsible for the
incident was later given supervisory responsibilities. -

Consequently, we have concluded with respect to thls case that, based on all the

available evidence, there is information sufficient to provide a reasonable expectation
that a violation of section 50.7 can be shown by a preponderance of the evidence.
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Hl. ENFORCEMENT RECOMMENDATION )

The question remains as to whether enforcement action should be taken in either or both
of the two cases in which we have concluded that NU management personnel
discriminated against subordinates because they engaged in protected activities. If
taken, that action could be directed against elther or both the licensee and the
discriminating managers.

fManifestly, the question is essentially one of the appropriate exercise of enforcement
discretion and, as such, brings policy considerations into play. Moreover, some of those
considerations — for example, the best utilization of what are doubtless limited agency
resources - clearly are beyond our abilify to evaluate. We thus must confine ourselves
to what can be said based upon our understanding of the philosophy undergirding the
Commission’s enforcement policy, as well as of significant developments occurring since
the determined discriminatory actions took place in 1893 and 1995, respectively.

A Enforcement Policy Regarding Discrimination Cases

A reading of the totality of the Genera!l Statement of Policy and Procedures for NRC

- Enforcement Actions, NUREG-1600, Rev. 1 (May 1998), 63 Fed. Reg. 26,630 (1998)

- [hereinafter NUREG-1600], confirms the remedial nature of such actions. in the context
of discriminatory misconduct such as that found to have occurred in the two cases here,
the foundation of the enforcement policy appears to be the recognition that retaliation
against employees who have raised safety concems poses a significant actual or

. potential threat to the public health and safety. Accordingly, it is important where
wrongdoing of that stripe has been uncovered that measures be taken designed to
ensure that there Is not a repetition on the part of the licensee and its managers.
Further, it is equally important that the message be clearly conveyed to other NRC
licensees and their managers that retaliatory adverse personnel actions are a very
serious matter and cannot and will not be tolerated by this agency.

B. | Relevant Factors in Implementing Policy

if this understanding is correct, the pivotal inquiry is into whether, in the circumstances at
hand, enforcement action against NU and/or its offending managers is warranted in the
furtherance of the dual purposes at the root of the enforcement policy as it applies to
discrimination cases. In approaching this question, we have taken note of three -

-documents of seeming relevance: (1) the previously discussed October 24, 1996
Commission order in which NU was directed to take certain specific steps designed to
rectify prior misconduct in the treatment of employees who had voiced safety concerns;
(2) the transcript of an open Commission meeting held on January 19, 1999, regarding
possible closure of that order; and (3) the March 9, 1999 staff requirements
memorandum (SRM) approving the staff's recommendation to close out the October
1996 order. '
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1. October 1996 Order

As earlier noted, the backdrop of the October 1896 order was a several year history of
retaliation by NU managers against employees who engaged in protected activity; as
stated in the order, one recurrent finding was to the effect that the management “tended
to punish rather than reward employees who raised safety concemns.” This state of
affairs prompted the Commission to order NU to put in place an independent, third-party
oversight of its implementation of a mandated “comprehensive plan for reviewing and
disposttioning safety issues raised by [its] employees and ensuring that employees who
raise safety concems are not subject to discrimination.” See supra p. 10.

2. January 1699 Commission Meeting

The January 18 Commission meeting — conducted more than two years after the
October 1996 order was issued - addressed specifically the matter of the status of the

- third-party oversight of Millstone Station's Employee Concemns Program (ECP) and
safety conscious work environment (SCWE). The participants in the meeting included, in
addition to a number of NU officers assigned to the Millstone facility, officials of Little
Harbor Consultants, Inc. (which conducted the independent third-party oversight),
members of the Millstone Ad-Hoc Employee Group, and senior members of the NRC
staff. L

At the outset of the meeting, Chairman Jackson referred to the October 1996
Commission order and to events in the wake of that order. Among other things, she
noted that, with Commission approval, NU had selected Little Harbor Consultants to
conduct the third party oversight. Since May 1897, approximately a dozen meetings had
been held between NU, Little Harbor, and the NRC staff to discuss the status of the
mandated NU comprehensive plan embracing the ECP and the SCWE. The purpose of
the January 1999 briefing, she indicated, was to collect information to assist the
Commission in deciding “whether to close the October, 1996 order.” Tr. at S-5 to S-8.

Afier entertaining the views of NU senior management who expressed the belief that the
comprehensive plan was achieving the desired results, Tr. at S-8 to S-75, the
Commission invited Little Harbor’s appraisal. In response, John Beck, its president, first
outlined the specific functions that Little Harbor had undertaken in camrying out the

. assigned mission. Tr. at S-76 to §-78. He then stated categorically that he supported
the lifting of the October 1896 order.- Tr. at 8-78 to S-789. In his words: *“We genuinely
feel that we are no fonger needed on a full time basis to assure that Millstone
management does the right thing when challenged by those events which occur in
everyone's work place. We further believe that Milistone management is committed to

~ keeping it that way in the future.” Tr. at S-79.7 This assessment was essentially

"The Commission was told that NU nonetheless plahned to continue to avalil itself
' (continued...)
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* endorsed by Billie Gande a Litﬂe Harbor consultant involved in the oversight activity.
Tr. at S-83.

For its part, the NRC staff concurred in the Little Harbor judgment that the strictures of
the October 1996 order were no longer required. Tr. at -89 to §-120. And the three
representatives of the Millstone Employees Ad-Hoc Group were generally positive
respecting the effectiveness of the comective measures taken in fuffillment of that order.
Tr. at S-128 to S-147.°

3, Closure of October 1996 Order

Subsequently, in apparent agreement with the appraisals of NU, the staff, Little Harbor,
and the Millstone Employees Ad-Hoc Group, in a March 8, 1899 SRM conceming
SECY-99-10, the Commission approved the staff's recommendation to close the October
19896 order. In doing so, the Commission directed the staff to be vigilant in‘'monitoring
NU's performance in the ECP and SCWE areas to ensure any performanoe decline is
deteeted early on.

" C. Timlng of Enforcement Action

As Is apparent from the foregoing, over two years before the determination of
wrongdoing that we now make in Cases Nos. 1-96-002 and 1-97-007, the Commisslon
took action against NU that, in its effect, applied directly to such wrongdoing. This was,
- of course, a very unusual sequence of events insofar as concems the customary
Commission response to allegations of discrimination flowing from protected activity.

Normally, the consideration of possible Commission enforcement action addressed to a
particular alleged violation of the employee protection provisions of 10 C.F.R. § §60.7
does, as it must, abide a finding that the allegation is‘meritorious. Only upon such a
finding can it be appropriately determined what, if any, sanction against the licensee
and/or the offending managers should be imposed in the fulfillment of the purposes
underlying the enforcement policy as applied to section 50.7 violations.

As seen, two factors tumed the normal process on its head in this instance. First, by
1896 it had become clear to the Commission that there had been for many-years an
unhealthy NU environment respecting the treatment of employees engaged in protected

¥...continued)
- of Little Harbor’s services on a parf-time basis. Tr. at S-21, S-80.

¢ Other witnesses, including representatives of the State of Connecticut Nuclear
Energy Advisory Council and Friends of a Safe Millstone, expressed the view that it was
desirable to continue Little Harbor oversight on an "on call* part-time basis. Tr at S-1 23,
S-146.
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activities. As a consequence, comective action in the form of the NU implementation of a
broad-scale remedial plan under independent third-party oversight was ordered in that
year. Second, while the umbrella of the decreed corrective action extended to the
allegations of 1893 and 1995 wrongdoing in Cases Nos. 1-96-002 and 1-87-007,
respectively, it Is not until 1999 that those allegations are being upheld. As of this time,
the corrective action has been in progress for over two years and, according to all those
involved in its implementation (NU), its oversight (Little Harbor), and its regulatory
appraisal (NRC staff), has successfully accomplished its intended objective, an
assessment with which the Commission seemingly agrees. ‘

D. Recommendation
1. Completed NU Remedial Actions Make Enforcement Action Unnecessary

in the final analysis, it appears that, with the Commission’s apparent acceptance of the
representations made at the January 18 meeting, as a result-of agency action taken on
the basis of a generic determination of wrongdoing the misconduct found in the two
cases under consideration was adequately remedied before those findings surfaced.® In
that extraordinary circumstance, there s reason to question what worthwhile purpose
might be served by taking further, formal enforcement action against either NU or its
- managers responsible for the 1993 and 1895 discrimination. The October 1896 order
~conveyed a strong message to NU respecting the unacceptability of the conduct
addressed In it and, among other things, put NU to the considerable expense of
arranging for independent third party oversight. That message seemingly has had its
desired result insofar as regards NU and doubtless was not lost on other reactor
licensees.” That being so, any additional sanction imposed at this time — such as the
imposttion of a civil penalty — might be thought to be more punitive in character than
remedial.

2. Enforcement Action if Completed NU Remedial Actions Are Found to be
Insufficlent as Basis for Foregoing Enforcement Action

Should the Commission nonetheless not be satisfied that the misconduct found in the
two cases under consideration has already been totally remedied, as we explain below

¢ In addition, it should be noted that, in Case No. 1-87-007, an NU grievance
committee overtumed the termination that we have found had a discriminatory
foundation (albelt on other, purely procedural, grounds).

0 With what is an apparently radical change in the NU environment since 1996
with regard to the treatment of employees raising safety concems, it is a reasonable
assumption that the offending managers in the cases we have reviewed who are still
employed by NU have been “given the word" that such conduct is not acceptable and will
not be tolerated.
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the violations we have identified do appear to warrant escalatéd enforcement action
against the licensee. Additionally, enforcement action against the utility officials involved
in the discriminatory activities may be warranted as well.

For Case No. 1-86-002, given our conclusions about the involvement of two mid-level
management officials (a director and a vice president, who were third and fourth-leve!
supervisors, respectively), a Severity Level Il civil penalty is potentially involved. See
NUREG-1600, at 23, 63 Fed. Reg. at 26,652. Moreover, applying the enforcement
policy flow chart, Id. at 8, 63 Fed. Reg. at 26,638, because NU has been the subject of
escalated enforcement action within the past two years, see SECY-98-119, at 13-14,
and, in these dircumstances, would receive no credit for identification or corrective
action," subject to the exercise of discretion,' the civil penalty amount potentially would
be the Severity Leve! Il base amount ($88,000) plus 100 percent.

For Case No. 1-97-007, because one of the NU officials involved was at the time a
‘mid4eve! management official (a director, who was third-leve! supervisor),-a Severity
Level Il civil penalty also potentially Is involved. 'Agaln, because NU has been the -
subject of escalated action withinthe pasttwo years and, in these circumstances, would
be entitled to no credit for identification or corrective action,' subject to the exercise of
discretion, the civil penalty amount potentially would be the Severity Level Il base
amount plus 100 percent.

" The identification credit appears inappropriate in Case No. 1-96-002 because
the agency, not NU, Is identifying the violation. In connection with the corrective action
credit, the enforcement policy statement indicates that in discrimination cases it should
normally be considered only if the licensee “takes prompt, comprehensive corrective -
action that (1) addresses the broader environment for raising safety concems in the:
workplace, and (2) provides a remedy for the particular discrimination at issue.” :
NUREG-1600, at 11, 63 Fed. Reg. at 26,640. For Case No. 1-96-002, up to this point
the ficensee has not taken any action under the second element, and thus does not
appear to qualify for this credit either.

2 In both cases, there may be significant questions about the appropriate use of
limited enforcement resources. As we have previously noted, this is-a matter about
which we cannot make an informed judgment. . S

¥ The identification credit appears inappropriate in Case No. 1-97-007 as well
because the agency, not NU, is identifying the violation. The cormrective action credit also
appears inapplicable because under element two - provide a remedy for the particular
discrimination — although the utility did take action to reinstate the terminated employee
through an intemnal grievance process, that was &s a result of a finding unrelated to
discrimination. See supra note 9.
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With respect to the individuals involved, the agency previously has taken enforcement
action against utility officials found to have been involved in discriminatory activities, by
issuing either a notice of violation or an order banning the individual from licensed
activities for a specified period." A review of significant enforcement actions between
January 1890 and June 1898 reveals three instances in which utility supervisors, as
individuals, have been subjected to agency enforcement action for being involved in
taking discriminatory actions in violation of section 50.7.%

As the enforcement policy notes, however, when escalated enforcement action appears
to be warranted, the agency may provide the opportunity for & predecisional enforcement
conference to obtain further information to assist it in making the appropriate
enforcement decision. In this instance, particularly with respect to the individuals
involved,' such a conference should be convened to ensure that the agency can make a
fully informed enforcement decision.

¥ Although the enforcement policy also indicates that a letter of reprimand may
- be issued to an individual to identify significant deficiencies in his or her performance of
licensed acfivities, it is our understanding that use of this admmistratlve action is in the
- process of being dlsoontlnued :

¥ In 1995 and 1996 cases — IA 95-042 and IA 96-015, respectwely - notices of -

..violatlon for Severity Level Il and Severity Level lil violations were issued to individuals
. after OIG or Ol and DOL findings of discrimination by their employer based on their

. actions, and, In one case, a federal criminal guilty plea to violating NRC requirements.
-In both cases, the staff did not issue an order removing the individuals from licensed .
- activities. In the one instance, the staff indicated this was based on the employer’s -

. action removing the individual from such acfivities, while in the other the staff recognized
- the significant penalties already imposed, including loss of employment and a felony
conviction, as well as the individual's recognition he had acted improperly and
understood the importance of the requirements of section §0.7. In the third case, which
was:brought in 1997 (IA 86-101), an enforcement order was issued against a utility vice
president for violating section §0.7 following-Ol and DOL findings of.discrimination by his
employer based on his actions. In the enforcement order, which placed a five-year
prohibition on his involvement in NRC-licensed activities, it was noted that during a
predecisional enforcement conference the utility offi c!al continued to insist that he had
not taken any discriminatory action.

© With respect to the individuals involved, based on the cases previously brought
by the agency, a significant factor in making an enforcement decision appears to be the
extent to which those individuals are willing to acknowledge wrongdoing.

-20-



IV. LESSONS LEARNED

A. Lessons Leamned Review Process

In seeking to draw lessons leamed from the investigative and enforcement processes
used with respect to these cases, and principally Case No. 1-86-007 that was the focus
of the December 1998 OIG report, in addition to review of the individual case information
outlined in section ll.A. above, team personne! reviewed the January 27, 1999
memorandum from the Executive Director for Operations (EDO) outlining staff responses
fo Chairman Jackson's January 7, 1899 questions conceming the December 1898 OIG
report, and conducted interviews with senior officlals from O, OE, and OGC about the
general conduct of the agency’s investigative and enforcement processes. Team
personne! also had discussions with an OIG investigator who was involved in the
preparation of the December 1898 report. In this regard, the team was given access to
the transcribed interviews of various agency employees taken during the OIG inquiry that
led to the December 1998 report.

Based on the information gathered through this process, we provide the following
suggestions and recommendations.

B. Lessons Leamed
1. Utilization of Millstone Task Force

From what we have been able to gather, the decision to assemble the special task force
_ to begin a review of the 1996 Millstone reorganization apparently was a sound one.
What is less clear, however, Is whether there was a clear concept of the way in which
that group’s work was to be utilized and incorporated into the existing investigative and
enforcement processes.  The seemingly abrupt decision to halt their work, in
combination with the belated direction, some five months later, to prepare a report on
their conclusions, seems to reflect there was not, at its conception, a plan for integrating
_the task force into the existing regulatory scheme. This is also reflected by the apparent
lack of any concerted effort to include appropriate task force members in all steps of the
enforcement process, including the June 1998 fina! conference on Case No. 1-96-007.

.A special task force like that established to review the 1896 NU.downsizing effort can
serve a valuable purpose by bringing special expertise and insight into the investigative
and enforcement processes. As the circumstances surrounding that task force illustrate,
however, fallure explicitly to define the group’s role in the existing agency processes
from the outset can effectively nullify its usefulness by creating unnecessary
misunderstandings and misperceptions about the validity of any results derived from
those processes. ’
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2. Ol Investigation

Although as to each of the three cases reviewed, we generally found the O! investigation
to be thorough and comprehensive, we were struck by the lack of comment by the
investigators regarding their observations of witness behavior or demeanor that would be
relevant in assessing the witness’ credibility and veracity. Particularly in the context of
these discrimination cases that depend on inferences about motives, witness credibility
can be a significant factor in assessing the strength or weakness of evidence upon which
inferences about discrimination will be based. In discussions with O}, it was suggested
that they are reluctant to put such information in reports, but are always willing to discuss
such matters with OE or OGC personne! involved in case review. To the degree there is
a need for closer coordination between OGC and Ol (and perhaps OE as well) regarding
case development and analysis, see section IV.B.5 below, we would hope this type of :
information will be conveyed and affirmatively utilized in making decisions about whether -
there is an adequate evidentiary basis to proceed with particular discrimination cases. :

3. Department of Justice (DOJ) Interaction

Ancther apparently unique aspect regarding the various discrimination cases relating to
Milistone is the request from the loca! United States Attomey's Office that Ol
investigative reports relating to referred Millstone discrimination allegations not include a
. summary of conclusions. The apparent basis for this request was previous leaks of this

- information coming from within the NRC that the federal prosecutors perceived was
interfering with their ability to conduct their prosecutorial assessments.

While the decision not to forward Ol summaries for these reports was appropriate, the
apparent decision not to even prepare those summaries is questionable. The process of
analyzing the mass of information generated In the course of investigations such as
those at issue here in order to prepare a thorough, reasoned summary and supporting
conclusions is a vital part of the process. Notwithstanding the problem of leaks, it does
not seem that preparing such a summary, retaining it within Ol until DOJ has finished its
review of the report, and then attaching the summary (with any additional
supplementation that might be necessary based on the DOJ review) as the report goes
forward for consideration as part of the agency enforcement process is likely to cause
the problem identified by DOJ relative to Milistone. "

7 The January 27, 1999 EDO response to Chairman Jackson's January 7, 1999
memorandum regarding the December 1998 OIG report indicates that “Ol will provide
written conclusions and synopses gfter DOJ returns the case to NRC." Jan. 27, 1899
Memorandum from William D. Travers, EDO, to Chalrman Jackson, attach. 1, at 1
(emphasis supplied). So that the analytical process is complete, we think it is important
the conclusions be drafted at the same time the report is prepared, even if they are not
“attached” until later.
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Although acknowledged in the OIG report, it is worth mentioning again that the lack of
any investigatory summary here apparently had another, albeit again unintended,
detrimental impact on the process. Ol has a policy in its manual that govemns the
resolution of disputes between Investigators and Ol managers. See Ol Procedures
Manual at 32-33 (Aug. 1896). As the OIG report indicates, however, that policy was not
utilized to address the apparent conflict between the Ol investigator and the Field Office
Director over the sufficiency of Case No. 1-96-007 because the report did not contain a
written conclusion. See OIG Report at 10. This is unfortunate, since a more direct
-confrontation of the problems of this case at an earlier stage through this policy might
have surfaced at a much earlier point the uncertainties that ultimately led to the position
reversal that raised concems about the overall integrity of the enforcement process.

4. Enforcement Conference Process

-As we have noted, because they involve drawing inferences about the generally
unexpressed motives of individuals, discrimination cases are among the most difficult
agency enforcement matters. Especially conceming the critical question of whether
there is a sufficient “causal nexus® between the protected action and the adverse action,
these cases require a careful analysis of the factual record - détermining what the
relevant facts are and how they are to be weighted compared, and contrasted —to
reach a conclusion. :

Enforoement Guidance Memorandum (EGM) 99-001 , which is included as Attachment 2
to the January 27, 1898 EDO response, provides guidance intended to ensure that
Enforcement Action (EA) Request and Enforcement Strategy Forms now used as status
and briefing aids at staff enforcement conferences:more accurately reflect what occurs
during, and the outcome of, these conferences. . This certainly addresses the
recordkeeping concem identified by the OIG report.- There is, however, another,
perhaps more substantive concemn, that appears to remain regarding the enforcement
conference decisional prooess as it relates to discrimination cases.

From the most recent draft of Staff Reqwrements Memorandum (SRM) M990115, it
appears the Commission is considering requested that in future enforcement papers to
the Commission, the staff clearly state (1) the criteria it used to determine whether a
violation occurred and the facts-and analysis relied on to reach that conclusion; and (2)
in the event of differences between OE and Ol, the basis for OE’s ultimate
recommendation, including a supporting analysis. We think, however, that particularly
for the concededly difficult discrimination cases, consideration should be given to starting
this “articulated analytical process” at the inception of the enforcement process not just
when these matters reach the Commission.

What we contemplate for discrimination cases is & process, beginning at the

enforcement panel stage, in which there Is some attempt by the major participants - e.g.,
0!, OGC, and OE - to set out briefly in writing the analytical framework for their tentative -
conclusions regarding a particular discrimination allegation. The construct we have
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described in section Il.A. above (supplemented to address other relevant factors) could
provide a template for such an analysis, with the length being something along the lines
of the case summaries that are set forth in section 11.C.-E of this report.

The Ol.investigation report (with conclusions) seemingly could constitute the articulated

analysis for that office.'® OGC and OE likewise would be expected to provide some

concise written explanation of their analysis of the facts provided in the Ol report. These
. office products arguably woudd provide a more focused basis for the subsequent

“To be sure, there are personnel resource and timeliness implications to this approach, to
say nothing of the general antipathy to further “papering® what in may instances are
already voluminous records. On the other hand, given the significance of discrimination
cases in the overall investigative caseload, see section IV.B.5 below, this additional “up
front” work might well provide the beneﬁt of requirmg less “clean up® labor later in the

e enforoement process.

5 oGC Invo!vement

Onthe basis of dasclosures in the OIG investlgation there may be room for reassessing

the OGC role in determining whether to take enforcement action in a particular case of

alleged discrimination.” It appears that, at least in the time period relevant to our inquiry,

in many instances OGC confined itself fo a niotation that it had *no legal objection" to the
- Institution of a particular enforcement action. That notation, as we have been led to
-understand it, did not mean that the OGC enforcement attorneys who had reviewed the
case file had concluded that the case for enforcement was strong, i.e., that, should it be
. {itigated, the proposed penalty would likely be upheld.®® All that *no lega! objection”

- -appears to have meant was what was fiterally stated: whether or not justified on the

- established facts, no illegality would be invotved in bringing an enforcement action.

It is our understanding that, at least in some of the regional offices, a separate
written case analysis is prepared by regional officials prior to an enforcement
conference, which also could oontmue to be provided for the conference. .

* In making this recommendation, & should be understood that we are not
critiquing the way in which OGC enforcement attorneys or supervisors have performed
their duties in any individual case, given the institutional construct in which they were
operating.  Rather, what we suggest is a concemn about the nature of the framework
within which they labor.

# To the contrary, the attomeys might have concluded that the case was so weak

that, in the words of one OGC lawyer interviewed during the Office of Inspector General's
investigation, bringing an enforcement action would be “a dumb thing to do."
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When so confined, as it may well have been in connection with the December 1897
enforcement panel meeting in which it was decided to proceed with enforcement in Case
No. 1-86-007, such OGC participation is not as helpful as it might otherwise be. Given
the fact that at least one OGC enforcement &ttomey has reviewed the entire case file,

- the role of that office might extend far beyond simply venturing an opinion on whether an
enforcement action would or would not be legally precluded. Rather, we know of no
good reason why OGC should not provide OE with its considered judgment as to
whether an enforcement action is not only legally permissible, but also warranted under
whatever evidentiary standard the Commission has adopted as a basis for taking such
action.?!

‘On the basis of oral briefings we received with regard to the role OGC attorneys play in
giving advice to OE and O! in cases involving alleged violations of section 50.7, it
appears that the situation indicated by the OIG investigation may now have changed.
Specifically, we have been given reason to believe that, at present, OGC enforcement
attomeys may be assuming a more proactive role in providing their views on the
strengths and weaknesses of particular cases as illuminated by the record amassed in
the course of the Ol investigation. If so, the process.of reaching an informed judgment
on whether a section 50.7 violation worthy of enforcement has occurred will have been
benefitted. :

We also note that, according to the information we were given by Ol, approximately forty
percent of the office’s total caseload is discrimination cases, with those case types
making up sixty-five percent of the high-priority cases. Because discrimination cases are
50 “fact intensive,” i.e., they require a careful development and sifting of the facts to
determine what reasonable Inferences can be drawn, earlier involvement on the part of
OGC attorneys (and perhaps OE personnel) may well be useful, arguably from the
investigation’s inception. In one of our oral briefings, OGC indicated that in the context of
a planned office reorganization, it is considering assigning discrimination cases with the
anticipation that the attomey who advises on the case during the
investigative/enforcement process will be the attomey responsible for trying the matter
should it go to an administrative hearingZ This undoubtedly would help to ensure that

21 OGC would not, of course, be caxled upon to pass upon such policy questions
as whether it would be an appropriate exercise of prosecutorial discretion to- fcregc an
enforcement action in the circumstances of the particular case.

2 In this regard, we hope that the seeming need for enhanced interaction
between O! and OGC enforcement attorneys, particularly at the outset of the
investigative process, would not fall victim to historical concerns about Ol independence.
The need to maintain Ol independence is clear; however, more collaboration between
OGC enforcement attorneys and Ol investigators to develop the factual construct for
enforcement cases, particularly discrimination cases, seems highly desirable.
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evidentiary problems are explored thoroughly before any decision to bring enforcement
action is made @

6. Handling of Discrimination Cases Generally .

As we have already noted, several of those interviewed suggested that the Millstone ,
situation was somewhat unique. It nonetheless seems to us that, with the present state
of the electric generation industry in which competition and deregulation are halimarks,
massive downsizings like that which occurred in 1996 can be expected at other utilities in
the future. It further seems likely that in suchinstances, as was the case with Millstone,
a number of discrimination complaints can be anticipated. It thus may be a benefit to

+ the agency to have in mlnd a more systematic approach to handling such events.

As we have Indi czted in our report on Case No. 1-96-007 refative to the 1896 NU
reorganization, the utility’s destruction of the matrix information on everyone other than
those selected for termination has rendered impossible any attempt to analyze the
.circumstances based on disparate treatment. Nonetheless, because-evidence of
disparate treatment may be significant in identifying as-pretextual:discrimination actions
that.otherwise might be discounted as “legitimate business reasons,” a principal agency
concern should be that for a reasonable period of time the utility retains, and the agency
has access to, all relevant information regarding those whose positions were implicated
in & reorganization/downsizing process. This would include information on all personnel
whose positions were considered as part of the reorganization process, whether or not
they were (1) involved in protected activity; or (2) actually subjected to an adverse action,
such as termination or demotlon .

Along these same |i ines, the agency may wish to consider a more standardized approach
relative to identifying and interviewing “comparable” individuals in connection with the
disparate treatment aspects of an'investigation into a large reorganization. Admittedly,
attempting to get a complete picture of what occurred for the purpose of making a

- disparate treatment analysis often will be very resource intensive. For instance, in Case

- . No. 1-86-002, to get a complete view of disparate treatment would require interviews

with perhaps thirty people, including those who were demoted in 1993, those who
retained their supervisory positions, and those who were given supervisory positions for
the first time. Nonetheless, without obtaining relevant information on a significant
number of these individuals, it may be difficult to reach a concrete conclusion about the

) & In scrutinizing a claim that a federat executive branch *whistleblower” has been
subjected to a prohibited personnel practice, an Office of Special Counse! investigator
and the OSC attorney responsible for seeking corrective and disciplinary action through

litigation before the Merit Systems Protection Board work closely on the case almost
from its inception. Based on his 20 years of experience with the OSC, Supervisory
Investigator Hamer has found this Interaction is integral to developing and prosecuting
such cases sucoessfully
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role of disparate treatment evidence in a particular investigation. Further, although some
interviews designed to elicit comparative information were done in Case No. 1-86-002, it
does not seem there was a clear idea of exactly what “comparative® information was
needed to provide the best analytical basis to reach a conclusion about disparate
treatment. Given the similarity of this analysis to that which is regularly used in the EEO
context, continuing interaction between those in the agency who handle EEO cases and
0!, OE, and OGC enforcement attomeys might provide those on the enforcement side

- with a better understanding of what is required. - .

7. Other Matters

~ The MIRT also received unsolicited suggestions for revisionsfimprovements to the

Investigative and enforcement processes from an agency employee and a public interest
group with a stated interest in Millstone. One commenter outlined & perceived problem
with the job classification used for Ol investigators, while the other suggested that Ol
should again be made a Commission-level office. These appear to be matters that fall
outside of the scope of the review we were asked to undertake.: Accordingly, absent -
some further Commission directive, we plan to offer-no recommendations regarding
either suggestion. Co -
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V. CONCLUSION

In reviewing the allegations in Ol Case Nos. 1-96-002, 1-86-007, and 1-97-007 that NU
management officials violated the prohibition in 10 C.F.R. § 50.7 on taking adverse
action against an employee for participating in any protected activity, we have sought to
determine whether, based on all the avallable evidence, there is information sufficient to
provide a reasonable expectation that a violation of section §0.7 can be shown by a
preponderance of the evidence. A case meeting this evidentiary standard of review is a
legitimate candidate for enforcement action, subject to the exercise of discretion in
accordance with the agency’s enforcement policy.

Further, based upon a review of the available evidence for these three cases, we have
concluded with respect to Ol Case No. 1-96-007, that there is not information sufficient to -
provide a reasonable expectation that a violation of section 5§0.7 can be shown by a
preponderance of the evidence. On the other hand, with regard to Ol Case

Nos. 1-96-002 and 1-97-007, we have determined there is information sufficient to
provide a reasonable expectation that a violation of section.50.7:can be stiown by a
preponderance of the evidence. We do not recommend that enforcement action be
instituted in connection with those cases, however, because of the remedial actions
already undertaken by NU to address previously identified failures in management
processes and procedures for handling safety issues raised by employees, thereby
ensuring that employees who raise safety concems are not discriminated against.

Finally, based on our review of the investigative and enforcement processes utilized by
the NRC staff with respect to these Ol cases, and in particular Ol Case No. 1-96-007, we
make the following recommendations regarding those processes:

1. At its inception, any "special” task force formed to investigate or otherwise
review circumstances in which agency enforcement action is a possible
outcome should have its role within the agency’s existing
investigative/enforcement processes clearly delineated.

2. Particularly with respect to 10 C.F.R. § 50.7 discrimination cases, to the
degree practical, Ol investigator impressions regarding witness credibility
and veracity garered though observation of the witnesses should be
communicated to those making the decision on whether there is. sufficient
evidence to pursue enforcement action.

3...  Notwithstanding a DOJ request not to transmit an Ol summary and
conclusion for a case sent for prosecutorial review, the Ol summary and
conclusion should be prepared at the time the Ol case report is
assembled and, once the case is retumed from DOJ, made a part of the'
Ol report so as to be available as an aid in determining whether agency
enforcement action is appropriate.
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4. Particularly with respect to 10 C.F.R. § 50.7 discrimination cases, an
*articulated analytical process” should be incorporated into the
enforcement conference process to the extent practicable.

5. Particularly with respect to 10 C.F.R. § 50.7 discrimination cases, OGC
enforcement attomeys should take a more proactive role inthe °
investigative process from its Inception, with the expectation that, to the
extent practicable, the attomey assigned to an Ol case would be
responsible for handling the case if it is adjudicated.

6. Anticipating that electric industry deregulation and enhanced competition
will produce other large scale reorganization/downsizing efforts, the
agency should endeavor to ensure that the utility retains all relevant
documentary information regarding all those whose positions are
implicated in the reorganization/downsizing.

Respectfully Submitted by
the Millstone Independent Review Team

Original Signed by:

G. Paul Bollwerk, lll
Acting Chief Administrative Judge .
Atomic Safety and Licens_ing Board Panel

Original Signed by:

Carolyn F. Evans
Regional Counsel
NRC Region Il

Original Signed by:

Sara McAndrew
Attorney
Office of the Genera! Counsel

March 12, 1999
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Attaclh ment

SEPARATE STATEMENT
OF
ALAN S. ROSENTHAL

Advisor to the Millstone Independent Review Team [MIRT]

My independent examination of the voluminous product of tﬁe Ol investigations, as wé!i
as of the other documentary materials made avallable to the review team, leaves me in tota!
agreement with the conclusions reached In the three cases addressed in the team's repoft. As
will be discussed in greater detall below, this is not to say that | would have deemed a contrary.
conclusion in one or more of the cases to have been beyond the bounds ofzreaso_n. in each
Instance, however, the team has provided an analysis of the relevant facts disclosed by the Ol
investigation _that. in my judgment, amply supports the inferences drawn respecting the ultimate
question presented: was the adverse personnel! action taken against the partiéular alleger
motivated, iﬁ whole or in part, by protected activity in which he haci éngaged?

- My agreement with the content of the report extends to the discussion of the evidentiary.
standard of review, aé well as to the enforcement recommendation applicable to the two cases
in which the review team has concluded that a violation of 10 C.F.R. § 50.7 had occurred. And it
further seems to me that the review team has identified the principal lessons to be leamed from
what has transpired with regard to these cases.

Notwithstanding my endorsement of the review team's report in its' entirety, | offer a few

additional observations of my own. In the main, they serve simply to stress portions of the report

that | fee! warrant additional emphasis.
1. In none of the three cases examined by the review team was it difficult to discem from
the Ol investigation materials the presence of three of the four elements that, as the review team

notes, must undergird a finding of & violation of the employee protection provisions

i
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of 1I0CF.R _ ‘ _
§ 50.7. Each alleger manifestly had engaged in protected activity;! the'i:e was the requisite
fnanagement awareness of that fact; and the alleger's termination or demotion was a classic
example of adverse personnel! action. |
Unsurprisingly, the difficult assessment concemed the fourth element: whether the
, requIred nexus existed between the protected activity and the adverse action. In approaching
that,qu;asﬁon in each case, there was a recognition of the obvious: the fruits of the Ol
fnvestigation would not include any adaiowledgment of licensee wrongdoing or, in all likelihood,
anything that might constitute direct evidence either in support or in refutation of the alleger’s
claims. Thus, the determination respecting w_hether the licensee’s proffered explanation for the -
adverse action was genuine, or instead in whole or in part pfetextdal. would necessarily hinge
upon the dféwing of inferences from evidentiary disclosures that might well be in substantial
confiict. | .
Such was thé situation that confronted the review team as it embarked upori its assigned
task. In carrying out that task, it had two marked advantages.
- The first, presumably enjoyed whenever the results of an Ol investigation are in hand,
stemmed from the completeness of the evidentiary record on which the inferences had to be
based. There doubtless is no investigation that could not be taken a step further if time and

resources permitted. In the three cases before the review team, however, the investigation was

-1 1 would think that employees called upon to perform safety-related functions (as were
all the allegers in the cases at hand) inevitably will find it necessary to raise safety issues from
time to time in the fulfillment of their responsibllities. Of course, the extent to which they might
choose to pursue those issues elther intermally or with the NRC will vary and might well affect
the solicitude of superiors regarding a particular protected activity.



conducted by one or more Ol Special Agents with considerable thought and consummate

_ thoroughness. Without being overbearing in their probing, the investigators identified and
pursued fenaciously the appropriate lines of inquiry; had no hesitancy'.ln co'hfronting a witness
with contradictory statements of another witness; and, in general, sought to develop a record
that would enable an informed judgment by the ultimate decision m;ker on each Issue that had
fo be addressed. In almost 40 years of federal service in three separate agencies, | had
occasion to consider and to act upon innumerable investigation reports and thelr underlying
documentation. None surpassed in quality what | encountered here.?

Second, and this was an advantage not usually possessed in the assessment of the
product:of Ol investigations, the review team — consisting of three NRC lawyers — had available -
to It six full weeks to analyze these cases and to reach its conclusions.? As a oonsequenoe.- its
members and advisors were able to spend innumerable hours in examining the weatth of
interview transcripts and documentary exhibtté in the Ol file; ln collegial discussion of ;he '
decisiona! implications of that n;aterial; and in the drafting and peer review of the exten.slve case
studies now put before the Commission. This luxury of time and resources is likely not accorded
t_ovOE and OGC personnel. who customarily must pass judgment on the merits of alleged Sectit’:.n
50.7 violations. |

Despite these advantages, | think that the review team members would agree with me
thatin nonévof the cases did the answer to the nexus question become obvious from a casual

examination of the Ol report of investigation and its documentary foundation. (Indeed, in the

2 | would hope that, either in their reports or in separate documentation, the Ol
investigators would supplement the transcripts or summaries of witness interviews with any
impressions as to a witness’ credibility gamered through observation of his or her demeanor
during the Interview. Such additional information can be most helpful, particularly in
clrcumstances where there is a clear conflict in the evidence.

3 This advisor also devoted his entire attention to the project during that period



case in which | was asked to take an early particulérly close look, my first impression as to the
likely appropriate response made an 1‘80-degree turn as | gave the matter additional thought.)
And, even after all involved in thié enterprise had made full use of the ’iimve 'évailable for study
and reflection, ’there still was room in the instance of at least some of the allegers to be less than
~ fully confident in the choice that had to be made betwéen conﬂictin_g possible inferences.

tdo nbt mean to suggest that the conclusions reached by the review team in its case
studies are suspect. Once agaln, | think them totally supported by a cogent analysis basedona -
-full consideration of the pertinent facts as disclosed by the Ol investigation. Accordingly, had a
like conclusion founded on a liké analysis.come before me in my time as an adjudicator in this
agem;.y and later In the General Accounting Office, | would have had no hesitancy in upholding '
it. Allthat | do meanto conveylis my belief that cases such as these do not lend themselves to
certainty. Whenever the drawing of inferences from inconclusive facts is the order of the day,
reasonable minds wn. ér;d often will differ.¢ Thus, for example, while it may be contrary to the '.
outcome of the review team's analysis (wi.th which | am in full agfeement), it does not follow that- .
the conclusion reached by the NRC Task Force in Case No. 1-86-007 is perforce flawed.®

2. Intwo of the thr_ee cases examined (Nos. 1-95-002 and 1-86-007), the adverse actio::n
taken against the allegers was part of a broad-based restructuring or reduction-ln-foroe:inﬁolving

a significant number of NU employees. Thus, for example, the three gllegers in Case Nd.

< This Is especially so where the required inference relates to the state of mind of the
management official(s) who took the adverse action alleged to have been discriminatory.

¢ Of course, the Task Force may not have had at its disposal the time and resources
available to the review team. :



1-96-007_\'{ere among a total of over 100 individuals (out of a pool of approximately 3,200) who
were terminated as part'of a 1996 downsizing effort. .

In such circumstances, the issue of disparate treatment would Qppeér on the surface to
have been of potentially appreciable significance in determining whether their protected activity
was a factor In the decision to include the aﬂegers in the group of emp!oyees ultimately selected

for termination. Yet, as noted In the review team report (in Section IV. B. 6.), in the instance of
Case No. 1-95-007 that lssue could not be effectively explored. This was because NU had
destroyed the matrix information on all employees other than those termlnated - i.e., there was
not avallable the information as to performance and capabilities that supposedly was central to
the decision on which employees should be laid off. |

| agree with the review team'’s recommendation that utilities be réquired to retain, and
make avallable fo the ag‘ency-as required, all relevant information regarding those persons '
whose positions were lmpﬁéted ina reorganizaﬁon_ldownsizlng process. Atthe same time,
however, it should be recognized that, even had all of that information been In hand, it might well
not have proven particularly useful in reaching a disparate treatment conclusion in Case No.
1-96-007.

| The data supplied by NU to the Office of the Inspector General at the latter's request
revealed, among other things, that 19 of the 43 candidates for (ayoff who were on an “added
assurance" review list were subsequently (albelt not by the reviewers of that list) femoved from
consideration for termination as part of the reduction-in-force.® It was also disclosed that, of the

approximately 80 employees who were identified by name es having raised safety concemns with

. ¢ That list was comprised of employees who, for one reason or other (such as prior
protected activity) were deemed *sensitive® and, as such, merited special examination before
being included in the layoff.



either the NU Employee Concems Program (ECP) or its equivalent predecessor group at
Milistone from January 1890 to January 1896, five were included in the *added assurance"

review list. Of those fi ive, three were selected for termination. In addxtuon. two employees who
had raised safety concems with the ECP were terminated even though they had not been on the *
added assurance” review!‘st.

Presumably, all 19 of the employees on the “added assurance' review list who survived
the workforce reduction were among the total of approximately 3,200 individuals subject to
evaluation by the matrix process. Additionally, it may reasonably be assumed that, even if they
did not turn up on that list, most of the retained persons who had brought safety concems to the .
ECP similarly had been assessed as candidateé for pbsslble layoff.

" The short of the matier thus is that, if the matrices of the several thousand employees
who were evaluated but not terminated had been avallable to the Ol investigator and ﬁgn
" examined, the resutts likely would not have justified the formidable time and effort that would
have beer; involved in the examination. The investigator still woﬁ(d have been confronted with
the fact that a vast majority of the employees who placed safety concems before the ECP
| ~ between 1890 and 1896 were not laid off and, in the more select group of employees recelving i
special “added assurance*” 'review because of their percelved *sensitivity,” almost 50% kept their -
Jobs. This being so, it is difficult to see how a comparison of the matrices of the three allegers in |
Case No. 1-86-007 (all of whom were on the “added assurance"” review [ist) ‘with those of some
or all of the retained employees might have assisted an informed determinatfon on the likelihood
that the allegers had been the victims of disparate treatment because of thelr protected activity.
As it tumed out, in Case No. 1-86-007, as well as in the other case involving adverse
action taken in the course o_f a large-scale program involving many employees (No. 1-86-002), it-
was possible to reach an ultimate conclusion on the Section 50.7 violation issue on bases that

did not require an inquiry into the possibliity of disparate treatment. In 1-86-007, the low matrix



ranking given to all three allegers, which in turn was supplied as the reason for their inclusion in
the reductionn-force, was sufficlently supporied by the appraisal of thgir peers. Beyond that,
nothing uncovered by the Ol Iinvestigation gave rise to a suspicion thaf:'.. nonétheless, more
probable than not past protected achvity was an influencing factor in thelr termination. Thus, the
- geview team reasonably concluded that any determination that the gllegers' layoff was
‘mpemmissibly motivated would have tad a purely don]eetural - and therefore unacceptable —
foundation.

As the review team found, the situation disclosed by the Ol investigation ih 1-96-002 was -
markedly different and called for an opposite result. There, the pl:ooess used in determining
who should recelve positions as firstdevel supervisors as part of the 1893 reorganization was
both unusual and wide open to the makinQ of cholces on bases other than merit. In stark
contrast to the matrix process utilized in carrying out the 1896 woﬁcforoe reduction program,
which brought abou)"."t.he evaluation of all candidates for tennlnétion, in the 1893 reorganization
existing supervisors wére not formally appraiséd at all. Nor, apparently, were ﬁey given-any
consideration for retention as a supervisor unless, at the n_zeeting convened for the purpose of
making the selections, one of the management officials in attendance put their names forward. ’

In the case of the two supervisor allegers in 1-96-002, no 6fﬁda| didso. As a
consequence, without any discussion of their qualifications, both ended up demoted to line
_ posttions and, indeed, one of them found himself subordinated to a newly-created supervisor.
Given the fact that the allegers had solid prior performance appraisals in their supervisor roles -
appralsals that, however, were niot made avaflable at the selection meeting - this state of affairs
manffestly placed a decided burden upon the management to demonstrate that the demotions
had a totally non-discriminatory basis. This burden was not met.

The third case examined by the review team (No. 1-87-007) did ﬁot involve a

broad-scale reorganization or workforce reduction but, instead, a termination of a single



individual — the aﬂegér — for asserted lack of satisfactory supervisory performance. Although
two instances of different treatment accorded other employees surfaced in the course of the Ol
investigation, the review team found them of no probative value. Rath";er. the conclusion that the
alleger's termination was at least partially motivated by his prior protected activity was founded
onthe responsib!e management officials’ failure to provide an a_oceptab!e basis for their claim
that his supervisory capabilities and performance were pod_r beyon& the possibility of remedy.'
Given the totality of the circumstances undermining the explanation offered, the review team
found that explanation pretextual. | | ”

As | see it, the analytic framework utilized in these three cases has generic value. . In a
nutshell; while there well may be cases in which disparate treatment can be discemed and a

Section §0.7 violation based thereon, | believe that; in most instances, the more useful” .



exploration will be in another area.” Specifically, it will be into whether, taking into account all
attendant circumstances, the reasons assigned by the licensee’s maqagement as constituting
the non-discriminatory basis for the adverse action appear totally ered'iBIe on their face. If not,
and the management is not able to counter successfully the difﬂwlﬁes that inhere in the
assigned reasons, an lnferénoe that the advefse action was imperm_issibly motivated (at least in
parf) both can ahd should be drawn.

. 3. Finally, a solid foundation appears to undergird the review team's recommendations
regarding enforcemént action In the two cases in which it found 10 C.F.R. § 60.7 violations. At
first blush, given the unusual step taken by the Commission in chartering an .extensive.-.
independent inquiry into these three cases, a fallure to pursué found violations might seem
anomalous. The fact remains, however, that the Commission addressed in its:October 1996
order the hostility that this licensee had demonstrated over the course of years with regard to
employees réisii"fg safety concems. If that order has served its intended purpose, as the

Commission apparently now believes based ori the briefing that took place less than two months

7 As noted above (fn. 1), employees engaged in safety-related activities can be expected
fo raise safety issues in the course of the performance of their assigned functions. Any
disparate treatment analysis would have to take this fact into account, as well as the equally
obvious fact that not all protected activity will be looked upon by licensee managementin -
identical fashion. For example, it might turn out that the employee suffering the adverse action
had presented a claim to his superiors that the reactor was operating unsafely and, when it was
rejected by the management, had renewed the claim before this Commission. In deciding
whether that conduct had motivated the adverse action, it would be quite beside the point that
similar action had not been taken against other employees who either had raised safety
concems of less impact upon the licensee’s pocketbook or had readily accepted the

" management's response to the expressed concems.

Thus, disparate treatment analyses may require a sophisticated determination respecting
precisely which employees should be selected for comparison purposes. This is another reason
why | believe that, in many instances, such an analysis might not prove fruitful.

¢ See March 9, 1999 SRM regarding SECY-89-010. .



agos, itis difﬂcqlt to quarre! with the review team’s conclusion that further enforcement action

would have a punitive, rather than a reniedial. flavor.

4

Wxth the Commission’s indulgence, | close this bﬁef statement with a purely personal
observation. | welcomed the opportunity to return, if but for a very short time, to the agency in
‘which ﬁad served for the better part of vtwo decades. And it was a particular pleasure to have
renewed my association with Judge Bollwerk, a member of the Atomic Safety and Licensing
Appeal Pane! during my last years on that Panel, and to have become acquainted with the other

members of the review team. |

¢ See March 8, 1999 SRM regarding SECY-99-010.



ATTACHMENT 2

_CASENO,1-86-002 -
[ALLEGATIONS OF| ] B

I. INTRODUCTION

In November 1993, an engineering reintegration, i.e., reorganization, of the nuclear
engineering functions occurred at NU. The top management official involved in the
reintegration was John Opeka, Executive Vice President, to whom Eric A. DeBarba, Vice
President Nuclear Engineering, reported. Over 100 employees located at corporate offices in

Berlin, Connecticut, the three Millstone plants, and the Connecticut Yankee (CY) plant were

o ;;lwho were not E\rlt

affected by the action. Among them were]_.:}'- I

reselected as supervisors. Although neither suffered an immediate loss of pay'es a result,

{ g Jdemoted to a senior engineerL_ . Jdowngraded to a principal engineer.

ey

In Part Il of this report, we discuss in detail the duties and responsibilities of the subject
employees, their job performance and the protected activity they engaged in, NU's reintegration
process in general, and its application to these employees specifically. Part |il contains our

analysis of the facts, while in Part IV we set forth our conclusions.

On the basis of the Ol investigative 'repon and other available materials, it appears both
L : _]had raised and championed safety issues in the two years preceding the E&L‘)Q

reintegratlon Review of the case file further supports the conclusion that Northeast Utilities

Tlin violation of 100C.F.R EY(_
-

a—

System (NU) discriminated agamsl{




.2. X
§ 50.7 in that their involvement in protected activities preceding the reorganization was a -

contributing factor in their demotions.

Il. BACKGROUND

A Allegers’ Employment History and Activities

- B

1. |
a. Position and Performance. L ', .lstarted as an engineer with NU i. ~ was made W—’Q
al;”_m ) Jand maintained his position through reorganizations in 1989 and 1991. EX j &
b i e cemt et e e e . o .. . — ﬂt

In 1993, he was a[ " o -' ’ a group providing support to

the Millstone and Connecticut Yankee plants.; Jeceived very good evaluations during the =~ EX I

. period 1990-1994, ranging from “Quality” (next to highest rating) to “Exceptional” (highest

rating) in 19 elements (Exh. 40). | The accompanying narratives by Peter Austin, a manager[_'_ | ExXT
. 1 complin';ent his technical expertise and ability to monitor work. For the apprai;al E\HQ

datedl. _ -L-vas commended for his efforts in convincing management to E}‘IQ

! An understanding of the relative position of - ! vis a vis other NU
management officials before the 1993 reintegration curred is imporfant to understanding this

case. Thus, for. -

g

a.

b.

c. | | o : . é\}’\b

d.
€. John Opeka, a fifth-level supé'ril‘i"sar». ;vas DeBarba's superior and had the title of ~
Executive Vice President of Nuclear Operations.

&W@W~




——

b. Relevant Safety-Related Activities. For the two years just prior to the reintegration,

. high-profile safety issues:[ " and(2) an Exe
. ivprote sty e @
operability determination regarding the CU-29 valve.? Jinvolvement in each of these E,\Ot

—

rnatters is outlined below.

| broughtthe| ... _ to{ - e
| - ]believed that N _JWas being donein BT
a manner inconsistent \'Nith NU's license for Millstone Unit 1. supportedh" “ waposition Ex
and sent{ ' h"to meetings in attempts to resolve the matter (Exh. 2, at g2-55). E¥ 7(
At suggestion.; contacted the NU Nuclear Licensing Department for an EX’T\
explanation of whaqr’_ _ fp;rceived to be-‘an inconsistency between NU's practice of - EYXC
- | and its license (id.). Mike Wilson, a supervisorr o o j | X
prorrﬁééd to p'rovic!ﬁel nfa memorandum from the NRC supposedly approving NU's method
of'r " ] wilson never did so (id.).
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of open and closed issues (id. at 30, 33). DeBarba, }others met four to six times

before‘_ ‘ ]-stopped attending because “he got fed up” with “the company's continuing desire E\L‘L

to crrcumvent the issue” (_ at 31).

| OnL Jmformed DeBarba in writing thatL Wwas not satisfied £ Y e
with NU's responses to his concerns and that Jmlght “take defmltlve action, possibly with ")(“K
the NRC" (Exh. 53; Exh. 42, at 38-39). L o 'that the formation of an independent .

Review Tearrl(IRT) to address the spent fuel issue might satisfy'_"" _: " DeBarba did not Ey“)Q_,
respond o, ... | -' On['-" AP —’wrote to DeBarba, informing him £ 9C
that his concerns “were not being ;dressed" by the task force and that he no longer LM*' Ey '

’ 3 He stated that he would pursue his issues “through other EK-F"

~

thereafter communicated his concerns to NU's Nuclear Safety E SL_)L.

Concerns Program (NSCP) and the NRC (Exhs. 88, 92, 95).'

il. CU-29 Check Valve. The most contentious of the safety-related issues in

-

which, : . involved, the CU-29 check valve issue at Millstone Unit 12 was assignedto Y=\
“(see generally Exh. 2, at 38-46; Exh. 42, at 8-26; Exh. 47, X
at116-17, 119-27). Because he was allocated no money to test the check valve.;: T Exe_

reviewed the available information and concluded that the valve would not be leak tight after

operating for twenty-two years without maintenance. His concern raised the question of
. — ' i
continual operability of Unit 1 primary containment. Yet, iny I E \(_"')c

——

. prepared an operability determination (OD) providing two options: "Case 1" and “Case 2."

Case 1, the more conservative approach, concluded that the plant should be shut down until

3 The CU-29 valve issue was associated with Reportability Evaluation Form
(REFY. £V
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the valve was assessed based on technical specifications (Exh. 42, at 9-13; Exh. 47, at 18-23).

Case 2 relied Upon the prec:se wording of the license and concluded that the plant could run

until the next refueling outage (Exh. 42, at 8-13 )_admmed that he was "passing the Wt_,
buck® in providing two scenarios to provide management with a way to avoid shutting down the

plant (id. at 13). When he presented his options to & scientist from the Nuclear Licensing

Department and a supervisor and a senior engineer from Millstone Unit 1, he was asked and

agreed to change the order of the Case 1/Case 2 scenarios to reflect that his first

recommendation was to keep the plant operating (id. at 14-15). Further, 2 member of the

Nuclear Licensing Department requested that g remove from the OD a statement about ey

existing deficiencies in the license (id. complied in order to move the OD along (id. E)l')L

at 15).

‘Harry Haynes, Director of Milistone Unit 1 Nuclear Engineering, nonetheless disagreed

withwntirely. stating that "primary containmént remains operable” (Exh. 47, at 53). EY L.

- To support this conclusion, Haynes relied upon license information obtained from the Winston &
Strawn law firm in March 1993 (id. at 15-18).1 [-'fewewed thelegal E¥ 1=
| information at Haynes’ request but concluded in May 1993 that it had no effect on- E)ﬂ ¢
technical determination as to operability (id. at 16-17; Exh. 47, at 55).
In July 1893, the Nucléar Licenéing Department drafted its own opérability rebprt,
*Addendum 2," concluding that primary containment was operable (Exh. 42, at 20-26; Exh. 47,

at 59-60).5 That report 'caught_/‘)by surpriée' because he viewed it as the second attempt F¥‘)C,

4 The license information from Winston & Strawn is conta‘med in Exh. 47, at 32-42.

5 Thomas Silko, scientist, Department of Nuclear Llcensmg, drafted Addendum 2 to the
January 18, 1993 operability determination. His department was directed by Richard Kacich.

E-. - - -




M‘operability determination (Exh. 42, ‘:«\(NL

at 21). Moreover.r'_ '_‘T]'saw no basis for the conclusions contained in the report. The By

g | EN L

seventeen references listed in the report had been previously considered by’ '

to reverse his group’s conclusion in the{

—

- 'J\and, thus, did not sway him (id. at 22-23; 25-26). : _manager, not  EYJe

to sign this report (Exh. 2, at 34). The issue was, thus, unresolved when, as a result of the

reintegrationY. R
o o -

" the project (id. at 34-35).  EX -

The issue was ultimately settled irE ST e :] EY e
By this time, Kalsi Engineering (Kalsi) had tested the valve and reported that the level of .its
reliability was unacceptable. With his original determination validated by Kalsi,E T L\L')Q

1that primary containment was not operable. H.P.*Bud" Risley, Director of Nuclear EY(_

Engineering, Millstone Unit 1, refused to accept this determination, but decided to allow
Millstone Unit 1 supervisors and technical staff to settle the operability issue, resulting in a vote
of 17-1,in favor of inoperability (Exh. 47, at. 116-17). Thus, after three years, the issue finally
had been decided the way lhat't L ' _ j Y

One other post-reintegration event bearing on the ultimate issue of this case concerns

and the CU-29 valve. In the summer of 1995, Larry Chatfield, Director of NU's NSCP,

o _Jbecause he EVC

recommended to DeBarba that{v -

® In 1995, Matt Kupinski, who had become| T &

drafted a memorandum on “lessons learned” from the CU-29 issue (Exh. 47, at 107-09). Th that
memorandum, which also addressed the 1992-93 period when'  iwas involved in the OD on

the valve, Kupinski was critical of NU in a number of ways, inclﬁinﬂs reliance on legalistic
arguments to support operability instead of focusing on safety concerns. Kupinski stated that:

The issue resolution was not conducted in an open and honest fashion. There
was a reluctant acceptance of this issue by both management and subordinates
at MP-1(Milistone Unit 1). A chilling environment existed; personnel [are]
reluctant and afraid (Exh. 47, at 108 (emphasis added)).

SENSIHVEALECATIONAINEORMATION—DO-NOT-DISGLOSE - - ]
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hacr R - "\CU-29 issue forward (Exh. 87, at 285-86). B XC_
Chatfield proposed that] o |
Hov.;ever; béBarbé never( L When questioned in 1996 about{

the( - DeBarba stated that he decided against it because he thought

that would recelve It “negatively" (Exh. 28, at 15). ’

a. Position and Performance.

Ry

performance evaluations from 1990 through 1993 contain all *Quality" and

-

*Exceptional” ratings, with one exception (Exhs. 39, 61).® He was given the highest rating in

‘the supervisory chain was as follows:

a. ‘ . ‘was Supervisor in the Engineering

. I_Mecha_nigs group. | N L
' | ' -

d. DeBarba, a fourth-level supeivisor, was, superior, and had
the title of Vice President of Nuclear Engineering services.
e. Opeka, a fifth-level supervisor, was DeBarba's superior and had the title of

Executive Vice President of Nuclear Operations.

8 The record also contain -ﬁp 989 performance evajuation. A different format 22
was used then, rating the employee from one to five, the highest. * jwas rated a four, £ R
“exceeds-normal expectations” (Exh. 39, at 2-8). T

S&M@N%W%
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problem-solving and analytical skills, and initiative 2nd innovation consistently from 1880 |
through 1993 (Exh. 39, at 11, 15, 21; Exh. €1, at 2). He earned "Exceptional” ratings in |
interpersonal relations; "Quality” in customer orientation; and "Quality” in teamwork in 1991
| through 1983 (Exhs. 39; 61). One criticism in 1992 was that he needed to “improve in work
monitoring and control and commitment follow" (Exh. 39, at 21). According to\: _ - Jthat Eyn_
comment reflected the fact that he fell behind in administrative paperwork because he .was
assigned about half of the work although there were three other supervisors in hfs section
(Exh. 72, at 4-6). | _

b. Relevant Safety-Related Activities. [ | ,involved in several high profile E\L‘L
safety. issues' during the 1991-1993 time frame, including: (1) motor-operated valve's (MOV's);
(2) turbine;building secondary closed cooling water (TBSCCW) heat exchangers; and (3)
reactor cooling pumps (RCPs) (Exh. 6). His involvement in each is outlined below.

i. MOV Proqram.[ onrked on the MOV-reIated program required by F)&t

| NRC Generic Letter-89-10. When, T . ,he realized thatthe PN

program was behind the corrective schedule NU had submitted to thé NRC (Exh. 6, at 9). He

determined that there was a shortage of money and resource‘s to implement the program

properly at the three Millstone plants and Connecticut Yankee. He raised these issues with

- EY
jalso-spoke ey e

Matt Kupinski.\-

directly with DeBarba about his concerns while workmgon this'fhatter in 1991 and 1992 (id.

at 11).
L o \Kupinski'S'signaturéL . joutlining his concerns (3 AT

about the MOV program. DeBarba was sent a copy. - In his memorandurr - ’}:alled for E\D(
R )
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additional resources and outlined a plan of action for the MOV project (id. at 10; Exh. 78)..

Within several days of the Aprll 21, 1992 memoranda[ ' o ]the MOV program E}«t

-

from_‘ S jNo explanation was given toL \]forthls Eyt

change (id. at 10).

In October 1993[ . “jreceived a report on an audit of the MOV program. The audit EX—)Q
found about some twenty-five technical issues, or shbncomings, with the program. Austin’s
section responded that they had addressed them or were about to address them. ‘ T EY
doubted that this grbup had completed any substantive work in the preceding year and bn
September 1, 1993, stated so -in a memorandum to DeBarba (Exh. 46). In a November 3, 1993 -
reply, DeBarba disclaimed any problems with the MOV Program (Exh. 71).

ii. TBSCCW Heat Exchanaers. The heat exchanger issue at Millstone Unit 1

-

- arose in 1990.[ ' -was presented with the problem ihat'the

e

A]'raising AV
Jw;s askedto EYIC

However, those units were operating at approximatelyl.

concernsr .

determine whether the system could continue in the short term (id. at 14). To help answer that

EY

some point in 1991 (id.)." Based on the resulis'.(' (determined that the 5y [

question, he brought in a consulting firm. _ at

-

heat exchangers should not operate more than a short period of time.

P

? Austin was the manager unde: bvho as shortly will be seen, also received the E)(TQ
heat exchanger project after it was taken away from . ] EY“T.

'° The record does not specify the date of the __jreport.

- - -




B
The plant staff refusedto  EY. .
| E¥ie

acknowledge that the failures in the heat exchangersl
, o ’](Exh 30, at 9). Nothlng was done until November 1991 when took the heat

g

: exchanger tssue away from[

lanalysrs was flawed, but never |dent|f|ed\ alleged f'.y.‘lQ

Austin claimed ‘
" noticed a mistake in £}

|performed a second analysis. i N
jmemorandum. In that same time  EY. T}~

jpbroach EY

error. In

p—

fjreport. which he corrected in an,

_
linformed management that he could not agree with its(

r~.
frame.\

on the heat exchanger issue (Exh. 6, at 19; Exhs. 63, 64).
On September 15 1993[' : "}vas surprised to learn that Paul Blasioli, manager of E\,(‘L

Millstone Unit 1 Technical Support, had written to Kupinski complaining about the lack of

accuracy inC - }vork (Exh. 6, at 19-20). In part, Blasuoh based his complaintonthe  EYX )
mistake in Holtec's report, never acknowledgmg thatf ‘ had addressed it in his €y K
E v :imer.norandum.l-.r~ also learne; Athat Blasioli had filed a plant incident EXC
report (PIR) regarding his alleged mistakes. 51 | :Ftrongly felt that filing 2 PIR was a EVjQ
serious undertaking and uncalled for in this situation, a concern echoed by Kuplnskl__.; E¥7(
min his memorandum to Bud Risley, Director of Millstone Unit 1 Design Engineering Ex)-ﬁ
(id. at 23)."" According to[ ' Jthis was the first timer | -'lat NU that his Ey¢
n" “]recalled that Kupinski wrote to Risley between September 8, 1993, and f}{l

October 8, 1993, but( T\did not have a copy of that memorandum.

-~
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professional integrity had been questioned, which he attributed to management's desire to do
everything possibie to avoid making costly repairs to the heat exchangers (Exh. 6, at 23).

Upset with Blasioli's memorandum and the PIR questioning his accuracy,]:’ ”~_1 E’t

wrote to Kupinski on R j In his[ }memorandumE'_w'"':Pefended his EYC_
work product, expressed his views on the PIR and criticized how the heat exchangers issue had

been handled, copying DeBarba, Risley,'? and others (Exh. 6, at 20-22; Exh. 60, at 1-3). In his

memorandum,\ Ftated that the PIR was probably driven by mischief on someone’s - Ex,'t

part* and that it 'appears to be an attempt to discredit the analysis to divert the attention from

one importaht question which still has not been answered. The question is ‘how could this or

P

any other equipment be operated at| ' . iqwithout any technical €Y

justification?™ (i ('_ at 2) )

Later that same day, when » ;lconfirmed to Risley that his memorandum had, 5)L'IL
indeed, been sent out,\ o \recalled Risley saylng. ‘Why are we donng this? Why are we E‘l— ¢
lobbiﬁg grenades at each other?" (Exh. 72, at 8-9). 1: e )stated that Risley leftin a "huff EYLTIC_
and a puff* (id. at 9).

Also on October 8, 1993, Kupinski met with Risley, who now supervised Kupinski's
section.” In speaking with dl. Kupinski asserted that Risley was upset beceuse ofr N‘g Ex1C

—

memorandum and that Risley said to Kupinski, “| can make or break you® (Exh. 30, at 11-12).

Kupinski stated that he believed that the purpose of Risley's comment was to inform him that

2 At the time of this event and through December 1993, Risley was the Director,
Project Services Department. With the remtegratlon in 1993, he became the Director, Nuclear
Engineering, Millstone 1. )

3 Aftery T - ~_ _Jhe nolonger supervised Kupinski. F¥"IL

Risley, Director of Pro;ect Services Department became Kupinski's first-line supervisor.
| ~of course, reported to Kupinski (Exh. 30, at12). €y ¢ - )

SENSITIEAEGATIONNFORMATION-——BO-NSTBISGLOSE-
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*he could influence my employment and my position as well as others in my group, being in the

position that he was" {Exh. 30, at 11). Kupinski relayed this comment to{_ jshortly E\ﬂQ.
L.

thereafter (Exh. 6, at 23-24).
Mario Bonaca, Director of Nuclear Engineering Services, stated that he observed

Risley’s anger with regard L ‘ jmemorandum. When Bonaca happened by EDL

Risley’s office "shortly before the reorganization" while Risley was discussing the memorandum

m——

with.L ¥ Bonaca noted that Risley's feelings were "very intense” and that Risley was "hot” E)/?L

- ot

about the memorandum going to Millstone Unit 1 (Exh. 8, at 2). When interviewed by Ol in

1996, Risley denied making the "make or break you" statement to Kupinski (Exh. 26,

at 118-19). |
iii. Reactor Coolant Pumps. The RCP issue arose at Milistone Uniq ﬁn the EY* 1¢

J(Exh. 6. at 25-35) | _ 60
L q

\vas assigned the problem of determining which of the,
. ’ . - \.

J(Exh. 6, at 25).
B Plant personne! discouraged

ol

from examining{ |
¢ - - ~ )
il : i
| gl (id. at 26).
[ also resisted any suggestion to continue the investigation (id. at 27). Finallyr
| ' Ey1e
| ) - _ ~(id). idealtyy A |
would have studied the problem to determine the root cause and a corresponding permanent

— .
fix. Due to time constraints, however, they decided that they could fix the; land justify E\[,,-] Q_,
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! . ) . H 14 ‘_:r . s E ..)
continued operation for a *one cycle fix,” but nota permanent fix (id. at 28). J Yo

notified DeBarba, Risley, and other NU officials of this recommendation on October 1, 1993 (id.

at 28-32; Exh. 75). According to( , j‘fmanagement was not happy," implying that they E_y‘)L
would have preferred that he had determined that the fix was permanent (Exh. 6, at 28, 29,
33). Until the effective date of the remtegratlon(/ " o | ST Eyye
o ]the manufacturer of th; pumps, to make recommendations for &
permanent fix. When the reintegration was announced, however, DeBarba lnformec[: F 7 _
e __:‘(I_' g a30), EV7¢
Some months later in April 199_4-1.. , ,/-(ead a memorandum from the NRC advising -

licensees with pumps simifar to those at Millstone Uni( “of the problems encountered by NU LX)

(id. at 31-35).[._—_ : belueved that the NRC letter was accurate except that it did not mention E)“)L
that the recommended action was only a one-cycle fix (id. at 33).[ 7 ]Iater learned that E)(')C

Opeka had written to the NRC ory ] | o o o - Jproblems.&—n—

‘but had failed to note that Millstone considered it & one-cycle fix. L :‘beheved that the

e gt

NRC, in reliance upon Opeka's representatlons sent out incomplete information to other

licensees (id. at 32).
B.  The Deselections of - ;J L C -

1. Engineering Reintegration of 1993

The 1993 reorganization of NU's nuclear engineering and related activities involved not
merely first-level supervisory positions but highér-level positions up 1o and including those held
by vice presidents. The process employed in determining who would 66&6py a particular'

position was not, however, the' same in all instances. To the'contrary. there was a marked

' A one-cycle fix allows operation for one fuel cycle or until the next refueling outage.

SENSITIVE-ALLECATIONINFORMATION—BO-NOT BISGLOBE-
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difference betwéen the process utilized for first-level supervisory positions and the method that
govemed the seiectron of vice presidents, directors, and managers (Exh. 14).

NU retarned an organization called the Hay Group as part of an overall performance
"improvement program. The Hay Group was called upon to develop competency models for use
for the manager, director, and vice president levels and to play a rrale in the 1993 engineering
reorganization. In this connection, it performed an “Executive 360 degree Managerial |
Assessment and Development Guide” on each official. The assessment was designed to
provide Opekg. then NU Executive Vice President for Nuélear Operations, and the'indi.vidual
official with feedback on the latter's impact on the organization. The ingredients of the
asséssment included not only the individual’s self-appraisal but information gathered from a
number of other sources. Améng those sources were the i_nd;vidual's superior and “direct
reports” bearing on performance (id.).

As part of the process, each person was given a “FIT" score.'”® This numgrical rating
was designed to establish how well the individual's competency scores matched with the.
expected or superior ratings for the held position. Ultimately, the FIT scores played a part in
determining who would best fit into certain positions within the reorganized engineering

structure (id.).
Where selections for first-level supervisory positions were involved, however, the Hay

Grorrp played a much more iimited role, or, in the case of incumbent supervisorsks,._‘ ST Ex‘)ﬁ

— jno role at all. Those selections were made from a pool consisting of incumbent Ex -t

supervisors and employees who either had some experience as acting supervisors or no

supervisory experience at all. The Hay Group was asked to evaluate only the managerial

** The derivation of “FIT" is not part of the record but we assume thatitis an acronym
for the assessment of the non- supervrsors interviewed by the Hay Group. -
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potential of 4C to 50 employees not in supervisory positions. Based upon its assessment of that
potential in several different categories, the Hay Group placed the individuals into four quartile
ratings (id.).

2. Engineering Division Supervisor Selection Meeting

The actual selection of first-level supervisors took place at a meeting held in November
1893 at a motel in Cromwell, Connecticu£ The meeting was presided over by DeBarba and
also attended by, amoné others, officials already tapped to hold director positions in the
reorganized engineering structure (Exh. 26, &t 27-28). One of those officials was Risley, who
would become Director of Engineering for Millstone Unit 1 and reported to DeBarba (Exh. 26,
at B, 10)."

Apart from the Hay Group quartile ratings for the potential supervisors, the officials in
attendance at the meeting had no written material to assist them in making their selections.
More specificallyv. none of the prior perforrhance appraisals of the candidates was made
available to the selectors (Exh. 28, at 70). Further, apparently not every person in the poo! of
candidates was even discussed; let alone given serious consideration. Rather, it seems that, in
order to be considered at all, a candidate had to be proposed by one of the attendees (id.
at 59). Accoraing,to DeBarba, the objective of the selection process was to determine which

candidates would be the "best fit" in the positions that _survived the reorganization (id. at 57).7

16 The others in attendance at this meeting were: Steve Scace, Vice President, Nuclear
Operations Services; Ray Necci, Director of Nuclear Engineering, Millstone Unit 2; George
Pitman, Director of Millstone Unit 3; Jerry Laplatney, Director of Nuclear Engineering,
Connecticut Yankee; Lorraine Eckenroth, Market Learning Department; and Sam Modoono,
Vice President of the Hay Group (Exh. 28, at 24-25; Exh. 7, at 32).

"7 In this regard, Risley stressed his beliéf that the selection process was not a matter of

“gding through and saying, well this guy’s a dog or that guy doesn’t do a good job. 1t was truly
' : (continued...)
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DeBarba did not recall_ name being mentioned at all (id. at 58). With regard to E)l —)Q
P name being proposed fora E)“)L

B DeBarba stated that he did not recall

L

supervisor position (Exh. 28, at 70-71). In any event, none of the interviewed partigipants
pointed to any discussion of either individual. Opeka, DeBérba, and Risley also testified that
the issue of raising safety concerns was not discussed (Exh. 41, at 45; Exh. 28, at 38-39).
Although Opeka was the nominal head of the supervisor selection group, he relied heavily on
DeBarba and the directors for their personal knowledge of the candidates (Exh. 18, at 31).
DeBarba described his approach as, "who do we feel is a good candidate for that position? . . .
So it wasn't a matter of consideration of is there an incumbent because there really are no
incumbents for these jobs" (Exh. 28, at 53-54). DeBarba stated that everyone 'wés onan.
equal footing” and that the "group selected the best candidates for the positions regardless of
who or where they were previously® (id.).

Opeka stated that some documents refiecting the supervisor 'seléction process were
destroyed to preserve confidentiality (Exh. 18, at 83-84). The'only records provided to Ol by
NU regarding this process were limited to the quartile rankings of the non-supervisors (Exh. 79,
at 1-2). Documents reﬂebting the FIT scores and relative rankings of managers and directors,

however, were preserved (Exh. 79, at 3-31; Exh. 80, at 3-6.).

in sum, in contrast to the process invoked for the selection of higher-level managers, the
choice of first-level supervisors had no objective elements. Whether a particular individual
remained a supervisor or was promoted to a supervisory position hinged upon (1) the

willingness of a meeting participant to put his name forward; and (2) the entirely subjective

Y7(...continued)
a selection process rather than a de-selection process (Exh 26, at 51). - - -

%%mm%%

P
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judgment of the collected officials as to whether he was the best fit -- & judgment made without
resort to any documented appraisal of past performance in a supervisory role.

3.

- NU Reasons and Aftermath Oy

Nineteen supervisors were deselected as a result of the reintegration;'® sixteen

 learned of his deselection EX ’t

..

supervisory positions were also eliminated (Exh. 80, at 15). &
from Mario Bonaca NIRRT S SolaMEtr Rk in delivering the news Q-‘ Em
[_ﬂ Bonaca stated t{ihe could not tell why he was not reselected as a supervisor E,k X

because Bonaca had not been privy to the process. When pressed further, he stated to Ol that

he was told that it was not a performance-based decision. Rather, the company had changed

as "no longer a good fit for a supervisory position* (Exh. 2, at 11-1 2). E%‘C

B poke to DeBarba soon after he learned of the decision. DeBarba.informed him Em
that his performance was not at issue (Exh. 2, at 14). He explained that there were others -

better equipped to fill the supervisor positions, which were fewer in number in the new

Ehl experience was narrow compared to others EK X .
P i
whose experience was more broad. When Bonaca asked DeBarba the reason that!was 'EV‘IL

organization. DeBarba also observed'_

not reselected for a supervisor position, however, DeBarba replied that.)]"was notgood at fF\ye

closing issues” (Exh. 8, at 1).

-;Iapparently filed no formal challenge to his deselection. E)L)L

'8 There is a discrepancy in the record as to the number of supervisors who were
demoted.. A note by Opeka states that they numbered 21 (Exh. 80, at 14). The difference is
not material to the analysis of this case. - -
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4, Deselection ol{— o Qf NU Reasons and Aftermath E'Y | &

—

| - ]earned of his deselection from Risley who he asserts informed himof the  £Y ¢

£Y7e

jhad done “fantastic work" during the preceding year. Although he spoke with a number E\QL

decision with a smile (Exh. 6, at 7). He recalled that he was surprised because he felt thatr

of officials -- DeBarba, Risley, Harris, and Kupinski - he maintained he was never provided an
explanation for hlsk, \(_ at 8). ‘:\l'\C/
Some months after the remtegratlonL \flled a dlscnmmatnon claimwith NU's  E\¢

NSCP alleging that he had been demoted due to, among other things, his protected activity

. (Exh. 41, at 1, 13-15). In h'sL _ \'eport Chatfield concluded that there hadbeenno ~ § i e
discrimination agamst\\ .m violation of 10 C.F.R. § 50.7. Chatfield based his conclusion E\[.L
on interviews with some management officials who had taken part in the selection process and
Kupinski.\\\ - i ‘- No interviews of new supervisors or of other E\[-L |
deselected supervisors were conducted. Chatfield asked all interviewees the same ten |
questions based onE _ ’concerns as expressed in hisi - :‘meeting with EX

Chatfield, i.e., the criteria used in the selection, the manner in which candidates were assessed,

and whether his safety-related activity was a factor in his deselection. (Exh. 41, at 14-15,

38-39). DeBarba and Kupinski stated that a negative factor for’: ':was being associated E\éWL

with! _ ".‘who was not viewed as effective by many NU directors and managers (Exh. 41, EXY

at 43, 53). The report also indicated thatf_ o jname was not mentioned with.r‘espect toa EYTI
4 supervisor position but only with regard to his plécement asa pr’mcipal engineer (Exh. 41, at 7).

When asked about his personal knowledge of _ peBarba expressed doubt that £yt
L | /)Nould be accepted in the operating envnronment of a plant since the new organization E)“C

was focused on workmg in and around a nuclear plant* (Exh. 41, at 51 136; Exh: 45,7t 34).
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In his seven-page report, Chatfield provided his analysis of the discrimination issues in
one-half page (Exh. 41, at 8.). He acknowledged that matters were not héndled well by
managemeni but he found that "no translation of these shortfalls [was) apparent in the
superviso_ty selection process" (id.).

- 8. New Supervisors

The record also reflects that eight new supervisors of the thirteen identiﬁed in the record
were interviewed by Ol (Exhs. 11, 13, 16, 17, 20, 22, 23, 24)." All but one of the new
supervisors were interviewed by the Hay Group The eight new supervisors stated that they
had been interviewed for about one hour by representatives from the Hay Group one week prior

to the announcement of the reintegration. None was informed of the pending reintegration at

the time of the interview.

EX
A
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that he had raised one safety concern, he did not provide a date for that event (Exh. 24,

at 18-20.).

ill. ANALYSIS

A. : The Selection Process

The selection process for upper level management (from managers through officers)
was markedly different from that of the supervisor selection process in that the latter allowed
significant room for subjectivity. The assessments of NU officials done by the Héy Group
provided objective information resulting in a score assigned to each upper level official. in
contrast, objective criteria were not utilized in assessing and selecting supervisors. DeBarba
acknowledged that the selection process for high ranking officials “was clearly used to avoid
favoritism" (Exh. 28, at 36). In contrast, the supervisory selection process that lacked objective
criteria clearly left considerable room for "favoritisbm"' to come> into play. That NU would employ
an objective process for selections at all levels but one, i.e., superyisprs, is puzzling and raises
the inference that questionable criteria might well have played a part in the supervisor
selections. . -

In addition, the process for considering an individual candidate was sufficiently unusual
to raise suspicion as to its legitimacy. It essentially called for an NU official affirmatively to
propose a person for a position, i.e., a candidaje required a "sponsor” to have his or her name
advanced. This procéss seemingly would not bode well for an employee who had significant
run-ins with management about safety concerns that might require closing a plant or making

costly repairs. DeBarba, of course, was familiar with[ . isafety-re!ated ; E\/ t

activities, as was Risley with regard tc{,- . ;, E \l«
L. . s
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Further, the record reflects that selections for existing supervisors were based on vague
terms such as "a good fit" and "customer-oriented" while information available to selecting
officials for non-supervisors was the more concrete assessments of the Hay Group. Having the
Hay Group interview only one group of candidates was somewhat irregular but would not have
been an unreasonable choice if objective information about the incumbent supervisors, e.g.,
performance evaluations or personnel files, was made avéilable to the selecting officials so as
to be gart of the assessment process. Unfortunately, sdch information was not provided.
Finally, it appears that NU‘ did not even adhere to its own process as evidenced by the selection

——

o![.’ - a non-supervisor never interviewed by the Hay Group.' 'j | B _ EV'IL

il-:“:\_himself stated that he was surprised to learn of his promotion. E\l L

In addition to the;e questionable circumstances is the fact that some documents relating‘
to the supervisor selection process were destroyed by NU. Opeka's claim that the documents.
were destroyed for confidentiality purposes is not totally convincing because the documents
demonstrating the quartile rankings of 'non-supewiéors were retained. These quartile rankings,
showing the relative ranking of the more than forty non-supervisors interviewed by the Hay
Group, would seem to warrant confidentiality as well. dbi{iously. employees ranked at the top
of the list would be cast in a more positive light than those rénked at the bottom, making these
documents sensitive. The missing documents might have been helpful in shedding light on the
selection process since the recdllections of NU officials interviewed more than two years after

the selections occurred were hazy. Thus, it appears that some documents were selectively

chosen to be destroyed, further supporting the overall impression that the process cannot

‘ 2 Although NU might assert ihaf ~ Jwas not assessed by the Hay Group because 13V Ty
he had “supervisory” experience as an “acting™supervisor for ten months, such a claim seems
to us to still emphasize further the subjective nature of the selection process. =~
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withstand close scrutiny. Standing alone, any one of these considerations might not raise a

suspicion about the process. In totality, however, they create the impression that the selection

process was less than aboveboard.
s [ ] ®e

1. Protected Activity

{ \‘vas involved in the high visibility prolects of the CU-29 valve and T Eylc

Jof wh:ch gave rise to nuclear safety issues. tn connection with the CU-29 valve |ssue\- E\/’r,
P

was significantly involved in an operability determination (OD) or. . S J EY L
from 1991 through the reintegration. His technical opinion that thq. S EViC
collided with that of Haynes, Director of Millstone Unit 1, and Richard Kacich, Director of Nuclear
Licensing, who based their opinions on legal interpretations of regulations. Also,(._ -j"was EY
visibly supporting [- LT | ~j~ho accused NU of; - ':in eY 1L |
a manner that violated its license. This issue was an especially pressing one at the time of the
reintegration because it was known that‘/ ;fwas dissatisfied with NU responses'to his E\L‘}L;

L. .

concerns and was thought to be considering contacting the NRC about them. These activities fall

squarely in the area of protected activities.

2. Management Awareness

The record contains substantial testimonial and documentary evidence demonstrating

that management officials were fully aware of the protected activity and strong positions taken by

( ' “*communicated regularly with“:’ ' :and interfaced EY I
regularly with managers and directors of dlﬁerent departments and plants. DeBarba was aware
of support of' Jaecause. in - - \that he BYIC
$ud '---~<-) L T

headed and which met regularly to deal withL _Jssues (Exh. 42, at 30-34). Also, just several E¥)

W&Wm
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weeks before the announcement of the reintegrationr Jwarned DeBarba ofj. i J E«)WQ

dissatisfaction with NU’s lack of responsiveness to his concerns and expressed his belief that

I  radthe fortitude 1o go to the NRC (Exh. 53). Dﬂﬁ‘—

During the course of these( o Jthe issues of the CU-29 valv{‘ EYx

jvere added to the matrix of issues that DeBarbaL B _ oy ~The EXX

record shows that the CU-29 valve issue, associated with' 4 “ _iwas discussed at a( T EXT
L _ _‘wrote to DeBarba E£1&

—_ ,‘c._,.—-- — c e et

On[ ]just days before the reintegration was announced updating him on three YA "(

subjects including his intent to meet with Millstone Unit 1 officials to d:scuss the CU-29 valve

issueG o - IExn. 7). AL

It is possible that DeBarba Was aware off jin the CU-29 issue before E)CK_,

-

the task force formed because this issue reached the director level -- S MJQ"'K.,

Haynes, Director of Millstone Unit 1; and Kacich, Director of the Nuclear Licensing Department

were all involved -- and it was the type of inter-departmental squabble that a director might bring

_to DeBarba's attention.

3. Adverse Action

_ .
On November 8, 1993! was notified that he was not reselected as a supervisor. As Bl-'ﬁ

o ‘, a— _\Pokora, a new e

supervisor. He did not suffer a loss in salary but his salary was capped and in the |ong-term.r YL

- ‘J'(Exh. 2, at 12-13). &1C,

a result, he was
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4. Protected Activity/Adverse Action Car:sal Nexus

a. Discussion of Nexus. During the two years preceding the reintegration.‘;_ ]had t)‘t

significant involvement in controversial safety matters such as the CU-29 and[ o ] Ey I
matters. He had been actively involved in the high-profile CU-29 issue as recently as theL EXNe_

7 lan ssue which remained unresolved at the time of the November 1993 integration. -V )¢
Also| S R " Jin charging thaf EY

at Millstone Unit 1 in a manner inconsistent with NU's license. r - E,\/,‘k

el

documented his positionL o o 'jto DeBarba orC R _jand ‘ £¥T
stated his belief that'\-_ i jwould go to the NRC if NU did not resolve the issue soon {Exh. 53). X

Ift Jcontacted the NRC with his concerns, DeBarba could expect that | ~ iwould be called E)l 0
- ) -

upon to substantiate;f Jclaims. E\Lj o=

The CU-29 valve issue, originating in 1992, appears to be the most contentious issue[ f"l

- -

Yejected the OD declaring, EYle_

e " Between 1992 and 1983,
_ lL'alve operable that was prepared by Millstone Unit 1 Project Services E)( e
Depér’(meﬁt. headed by Risley. # |
These considerations suggest tha( . while a solid performer, was someone of whom 35
management. including DeBarba, likely would not be particularly enamore.d because of his

positions on safety-related matters that could have had a significant impact on plant operations.

21 also questioned NU's interpretation of the ISAP while working on the CU-29 EX K&
issue. In doing son ) “with Kacich, director of the Department of Nuclear E\L')L
Licensing,{ . _ These two directors, though they did
not participate in the supenvisor selections, had regular access to DeBarba. While nothing in
the record establishes that they briefed DeBarba onf.. . _khallenges to their positions, itis EX

conceivable that they would have brought this to his attention.
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The pivetal issue thus becomes whether NU's articulated reasons for its action are shown to be a

-

pretext for discrimination.

b. NU Management’s Reasons Reoardin g} | _yIn looking at management's reasons, EY) X

we begln by noting that under the process used for selectmg superwsors( ' se!ectlon £\[ 1
ultumately depended upon DeBarba to propose his name glven that he was the only off cial in

[_ e ]m attendance at the selection meeting and, therefore, was familiar with EV-'C-

his work. This subjective process gave DeBarba the opportunity to remain silent as tOJ } fx T

ST

and thereby, deselect him, without a thought of reconciling his decision with objective criteria.
DeBarba had good reason not to take the affirmative step of nominating: - J a person who EVT_
' challenged management and supponedl who did the same. - BY |

NU claimed that it deselected; ‘as part of an overall reintegration of nuclear ESHL
engineering personnel into tne plants. It contended thatL ‘ Jwas not singled out but, rather, E,)(,")L
was only one of nineteen supervisors who were deselected for a new organization tnat would
have fewer supervisors (Exh. 18, at 51_, 55).i DeBarba stated that he was looking for-someone
who was customer-oriented, someone who had technical and interpersonal skills (Exh. 28, at 31)
He was looking for the "best fit" and_thought there were better people thang‘ jto fit the new E)( e
organization. -

Although NU officials testified that no one discussed whether any candidate or incumbent
supervisor raiseq safety concerns, DeBarba stated that neither he nor other management officials
discussed | 3 : during the supervisor selection sessions. Yet, if, as stated by DeBarba, E)C?Q

the criteria for supervisors was truly customer-orientation and possession of good people skills,

*ther{_: Jshould have been considered for a supervisor position. E/\{,t
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L . jeceived "Exceptional” and "Quality” ratings in his last four performance evaluations E\ﬂ(

in the elements: customer service orientation, teamwork and interpersonal skills. Having .
received "Exceptional” and "Quality” ratings in the teamwork element for thefib. J:rior to EX'E_

. : oge T " " ‘ati
his o 1\would seem to have quallfled[. Jasa team player," a characteristic that - f/ny

DeBarba asserted that he sought in supervisors. Certainly, there is no evidence that NU ever
apprised:"i jthat he had shortcomings in these areas. Thus, nothing in the record would lead =\ 7)C

one to conclude that he would not *fit * with the new organization. One wouid think that an

employee who looked out for the best interests of the company b.yz_‘ o /l‘ E\[. i

would at least be discussed, if not reselected.

At the same time, if these attributes were so important, then it is reasonable to expect that
they would be found in the new supérvisors. However, the record does not show that‘L J gxc
— .. j had the qualifications that NU believed; 4 :‘ Even if[: ? £y

- jof EVC
. o
e = =~ | peBarba never offered any explanationasto  £X X
why he thought| . | - o j YT

While DeBarba remarked that was not good at closing issues, he provided no E\/ e

)
elaboration on that score. That omission is significant given that ’Pedormance evaluations EY )

was never mentioned aloud, DeBarba and others must have made a[

do not show that he was deficient in this respect. To the contrary, received the highest ESH(
rating in the elements, "Monitoring and Controliing Work Progress” énd "Planning and

' Organizing" for} sonsecutive years (Exh. 40). The clear implication was that DeBarba’s A, ‘)Q '

g

2|n his Ol interview, DeBarba did offer an explanation why he_. who he EVIC
described as having outstanding technical skills and “good insights into design chariges” as well _
-as “easv to work with” (Exh. 28, at 74-75). He never, however, indicated why] : |2 ALE
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concern about closing issues refers to\ “‘lpersistence on the CU-29 issue which!_ T Tina Exg
- - e e L " /'

sense, prolonged becausehe, - &y

j‘l‘his supports the inference:thatt ]protected activitywasa Eyqe

contributing factor in the decision not to retain him as a sUpervisor.

. . o
Management reasons for its selection of someone otherL “thus, are not EYC

supported by the record, giving rise to the inference that an impermissible reason played a part in

the decision.

It should be noted that the failure of DeBarba to o B &

JERRSENE

ithe CU-29 issue adds further substance to the inference that protected Exy

activity was a contributing factor in his deselection. Even though the issue arose after ,_I Evie

- ' 1 it is evidence of DeBarba s unenthusiastic attitude toward apersonwho EX)W_

-

stood up to management on a safety issue. Certainly, Chathe|d must have been convinced that
l o Jnot only was warranted but, would be well-received by~ or he would nothave EX

suggested it to DeBarba. DeBarba's unilluminating statement thatL would have received the & )¢

PEn

r '-pegatively does not fully explain his decision not to act on Chatfield's advice (Exh. 28, EYIC_
- _

at11-15).
| ol .

C. | e .
[ e

1. Protected Activity

—

was involved in several safety-related projects between 1991 and 1993. Two of &¥T

L2 ,

— -

them, the MOV program and the heat exchange}s.r' - . EX e
During the course of these pro;ects.| that were contrary to those held EY I
by Rlsley and managers of the Mlllstone units involved. The record a!so shows that ' . ' €
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proposed actions for the MOV program would have required the expenditure of significant

additional funds and resources to complete the program properly.

——

The heat exchanger issue was one in which_ T YT

= 7view that the heat gxchangers were opérabl-e_.L L A 5"
: JEvents relating to thisissue E¥Y K

occurred just a few months before the reintegration.

The RCP issue was another instance inwhich] wj)”'th management. Due E¥C

R = & &

to some problems detected in the pumpsr - M

/ Management refused to accept this opinion that they were operable for only ExY_

- —n

4 j : _
one cycle and, ini™" |view, misrepresented their operability to the NRC. EY_

The above-described activities were safety-related and fall within the area of protected

activities.

2. Management Awareness

The record shows that DeBarba was aware Of_;:.. o ’ _ jhe MOV program from EX
conversations witH - ‘and memoranda from_?j ::'or Kupinski.i/ N ” /1 801

" (Exh.6,at11; Exh: 28 at 39; Exh. 46, at 78). Unit directors were aware t;fz ?on X
MOV’s because that program affected all of the units and he copied ther.n on relevant -
correspondence. / __' ’-had a series of ongoing disagreements withz ) | . | 2V &
“lthe MOV program and the RCPirepairs L EX I
_ ‘Exh. 6, at 9-12; Exh. 78). g |
. 6éBarba stated that he was aware of:"‘ | S IRCPs andthe EYXC
by -~

TBSCCW heat exchangers (Exh. 28, at 21, 39, 41-42). Risley, as a director at Millstone Unit 1,

was aware of[" ' '“iNith the heat exchangers at his plant. Of course, itwasin gy

: . - -
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the context of that issue that Risley allegedly made his “make you or break you" comment.

~ 3 .
Risley and Blasioli, both directors, were directly aware oﬁ_ f position on the heat [,\l A
= -~
exchangers because he interacted with them regularly on that issue at Millstone Unit 1. Risley
also was familiar withL jactivities because he\ _ _ EXC
: _ B L :

L ]iust several months prior to the reintegration.

3. - Adverse Action

Oni‘"_f’ T ’f""'jleamed thathe hadbeen) ”'"tfito . By
principal enéineer. As wuth 1§he suffered no im_mediate loss in pay, although hlSr . E\L)L
EY
4. Protected Activity/Adverse Action Causal Nexus

a. Discussion of Nexus. The temporal nexus between his activities and his deselection,

: . :
the fact that two safety-related projects (MOV's and heat exchangers) were __:' EJ! K
and Risley's threat to his supervisor in connection with one of those projects, give rise to the

inference that his protected activity was a contributing factor in his demotion. As with __‘l EYI_

S

however, the question remains whether NU's articulated reason for its action is sufficient to

overcome that inference. v
b. NU Management's Reason Regarding‘i,_ . ' ] NU management's reason for -~ EX )

‘}was the same as that given fo_r,j 'was one of many EK‘(‘

t- -

who were demoted during a Wide-ranging reorganization that called for fewer supervisors and

—

that NU was looking for customer-oriented people. Also, DeBarba stated: might notbe ¥{(_

accepted into the operafing (plant) environment (Exh. 41, at 51, 136).




-30-
~ : : _
. .had very good performance evaluations in - * He consistently earned £Y¥ %
3 i R

the following ratings in relevant elements: *Quality" in customer-orientation, "Exceptional® in
interpersonal skills and *Quality" in teamwork (Exhs. 39, 61 ). These elements would appear to
match most closely with those that DeBarba stated as being sought in supervisors. Yet, the

record reflects that e 7name was never considered for retention in & supervisor position. £Y- | &
This must be viewed in the context of the supervisor selection process that essentially required &

'(.

*sponsor,® once again either DeBarba or Risley. As with it the criteria as stated by E,y T

-

DeBarba was actually the deciding factor as to whether a candidate was in the running for a
position, theni }hould have been seriously considered. e

Nothmg in the record suggests thalr “would fall short in these areas. Infact, EX .

-

isa prime example of a person wnh the "technical and interpersonal skills" that DeBarba

-—

claimed he sought. He was an | received "Exceptional” and "Quality" EY 1 Q

ratings in the areas of interpersonal skills and leadership, respectively. The fact tha{/ o ',h f)( qC__
was not seriously considered for a supervisor position when he possessed these desired

attributes supports the inference that some other impermissible factor was a significant

consideration in the decision to deselect him. |

DeBarba's other stated reason for deselection was that he might not fit in at the f)(.'l

plant. However, there seems to be little basis for that fear because spent many hours at EY1¢_
= -~

the plants carrying out assignments such as the RCP assignment at Milistone Unif ;and was, E\QL

—

thus, familiar with plant operations (Exh. 6, at 25). Also, . E)L'lé}

;-was. FY ".L,

2 Between; Freceived “Quality” and “Exceptional” ratings in all
L.
elements except one. In, %In momtormg and "){:\L
controlling work progress which was raised to a “Quality” in 1993 (Exh. 61, at 2). -

EENSTHVEALEGATION-INFORMATHION—DO-NOT-DISCLOSE-

-
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commended for his teamwork and responsiveness to plant needs regardmg{‘ E]L

/,(Exh 39,at9,12,14). ELW
¢. -Analysis of Other Evidence. The inference can be drawn that the MOV issue was

‘ -
taken away from{ Jbecause his suggested plan of action required more than the company B
w:shed[ _ l This attitude is consistent with the "shoot the messenger" attitude described in £Y1¢C_

the Executive Summary, Millstone Employees Concern Assessment Team (MECAT) Report

(Exh. 90, at 3), The reason proffered by[ Jfor taking the MOV prograrrL e _| Ev
i.e., that he was too busy, does not carry much weight. If that was the real reason, therr _f ExC

would likely have so mformeq( | at the time. Instead, gave no explanation E\HC

- - ___

contemporaneous with the event. ltwas only in 1996, when Ol's investigation was underway,

that{_ |presented this reason. Considering tha[ ’ B 1'a ¢
- MOV program was _ e : o » B
) Jthe reason does not seem credible. With his deselection occurnno( - B

o e ' 'MOVprogram,ltbecomes EVY T

- clear that a pattern of cause and effect existed between' - _ B

Bnd a change in the conditions of his employment. Taking a project away from £y .
an employee who espoused a position unpopular wuth management is an example of what was

referred to in the NRC's October 1996 Order as NU' 3 tendency "to punish" those raising safety

issues.

The record also indicates that ‘went beyond normal bounds when he attacked 3"

I_: - C iwith regard to the heat exchanger issue. Thoughy &

| o : _ _ . '
that the heat exchangers were not operable . Certainly, rejecting the opinion of,’ ~__Mwithout £y 7e

b
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providing contradictory support raises the question Jfl' | Imotivation. The situation for E,)(t
pee M

-

[ . | '_ T . , T ',":Zcomplainedto Eyi_

Kupinski abouq- \ Clearly, the| ) " was in bad faith andwas EXC
meant to' _ lthat were contrary to corporate and plant management. Fy Y
Finally, - J in light of the above, it is reasonable to EYC_

conclude that[ ‘the MOV and heat exchanger nssues[ | | were retaliatory Ey\¢_

J—

actions by NU and add to the evidence that NU discriminated agalnst’ ‘ Ex e

[T, ——

Although Risley denied making the "make or break you" statement to Kupinski on
[ ; jit is more likely than not that he did. This follows from the fact that: (1) Kupinski Ex

related the account of Risley's threat to, )ithat same day; and (2) Bonaca observed that E,\L K

-

Risley was "hot" over,

RN o
the threat also was dlrected atf‘ ‘appears to have been on target. Itis not unreasonable to EF(

~ rgoing to Millstone Unit 1. Kupinski's sense that E)QQ
]

infer that Risley followed through on his threat by not advancine '— - -! name for a supervisor EX
position ohly one month later because he was so angered b)r action.* X

It should be noted that the findihg of no discrimination by the NSCP supports NU's
position that its reasons were legitimate. However, the investigation was shallow. Only high-levelv
management officials involved in the selection process were interviewed and all were asked the

same questions even though their functions in the selection process were diverse and their

degree of familiarity with) : ! abilities varied. Chatfield, who headed the investigation, did EX_

2 1t might be suggested that, since Risley made his threat directly to Kupinski, Kupinski
would have been subject to an adverse action during the reintegration as well. Although the
record is not developed on this issue, two possibilities explain his retention as a manager. First,
the objective assessments and ratings by the Hay Group of Kupinski may have made it harder
to demote him, depending on his standing. Also, Kupinski may have been assisted by DeBarba
because, according to Bonaca, Kupinski “was good friends with DeBarba going back t6'the
early years at NU" (Exh. 8, at 2).
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not review performance evaluations or personne! files to verify whether the supervisors chosen by
DeBarba and the directors fit DeBarba’s expressed criteria. He conducted no comparison of new
supervisors or deselected supervisors for their levels of protected activity to determine whether
employees who raised safety issues were tréated disparately. Moreover, the tone of the report is
not objective, but appears defensive of management. By merely repeating management's view
of the selection process, it cannot be considered a paﬂicularly objective finding.
D. Disparate Treatment

In any case involving a personnel action of some size, évidence of invidious disparate
treatment might prove useful in assessing whether pretextual management actions were involved.
In this instance, although eight new supérvisors were interviewed about their history of raising .
safety concerns at NU, it was impossible to gauge their level of participation in safety-related

activities based on the cursory examination of them that was contained in the record. Even if one
HiNd

considered all identified safety-related activity as protected activity of the same level, onlygis

e . The only other notable activity was that of f k Fy Y

e o

who was involved in a high-profile issue with well-known whistlebloweém This, EXC
|/ €0

however, was somewhat remote in time -- five to six years -- to the reintegration. Notably, :

stated that no one involved with the Rosemount transmitters was involved in the selection

process.

In summarizing the value of this information, the most that can be said is that a superficial
review shows that only two of eight new supervisors engaged in recent (within twelve months of

the reintegration) protected activity in 1993. That would lend some support to
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thorough, in-depth analysis of the protected activity, its visibility and significance would be needed

to justify such conclusion.?
IV. CONCLUSION

P S 3 -

—— i

The record contains no direct evidence that NU discriminated againétfg;"gfof his EY¥C
protected activity by demoting him from a supervisor to a senior engineer. Howevef, the
circumstantial evidence is sufficient to support the conclusion that his participation in protected
activity was a contributing factor in his deselection as a sdpervisor in 1993 and, thus, that NU
discriminated aga'inst him in violation of 10 C.F.R. § 50.7.

[ . asinvolved in several safety-related activities[

—

AT o el

T [res:stance to changmg his stance that the CU-28 valve EY.1C

58 jno believed that NU(ES

I NPRNPRP VR UL T SO S L B

was inoperable and his active support of,

WA WDEELL B RS AT A S S i 1 T TN e e I O S
e ,.:;* were known by DeBarba, the lead NU  EX 1
R .

official in the supervisor selection process.

£4K
EX X

- —

% A well-developed record of the protected activity of new supervisors and demoted
“supervisors would have been helpful in analyzing this case on a disparate treatment theory.
The protected ‘activity of the members of these two groups could have been compared to that of

o determine whether those not involved in protected activity were treated - X1

more favorably than those who were. To do this definitively, however, would be a ma;or
undertaking, requiring the interviews of at least 35 individuals (13 known new supervisors and
22 demoted supervxsors) For our purposes, the lack of comparibility was not critical because
we find the record is sufficiently developed to come-to a conclusion regarding discriminatory
(i.e., retaliatory) intent toward the two individuals so as not to require a comparison of the
complaining employee to similarly situated employees.

. — e
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attributes -- customer-orientation, interpersonal skills, and teamwork -- that NU claimed it sought
in a supervisor. Also supporting a discrimination finding is the unusual and irregular selection
process. Nothing in the record justifies a process in which an incumbent supervisor with a strong
record of eleven years was replaced Ey a new supervisor with only limited acting supervisory

experience and who, unlike all other new supervisors, had not been interviewed by the Hay

jstlp the E¥YC_

B 3 et S o B

Group. These factors, along with DeBarba's later failure to gtvef_

scales in favor of a finding of pretext.?® Against this backdrop, it is more likely than not that NU

discriminated against'{-" :\for his protected activities. B
B. ::‘"] BMiIe ’

The circumstantial evidence in, . T case similarly supports an inference of E)( /&
discrimination. Between r ,’ o N | T ”“’fj(MOVs EXIC
and heat exchangers) in thch he had? o ) ;bout one EX
month before t_he reintegration was announced,Rnsley,[?“ ‘?lwho e
was integrally involved in supervisor selections, had uttered the,» A N B

TS ’:‘:""in_ connection with a safew-rélat;d project in which,. -_- R 32"

P Jof the MOV El 71

" recwstedsd These action est a pattern:
oo essased These actions sugg P Exx_

program shortly before he learned that %

[P °
When _.. .. took a position unpopular with management, management retaliated. The

26 Any lingering uncertainty as to NU's retaliatory motive can be resolved by considering
the existence of a “chilling” environment at NU during 1883. The Executive Summary of the’
MECAT and the Executive Summary of the Report of the Fundamental Cause Assessment
Team (FECAT) both stated that management was not receptive to employees’ safety concerns

' (E);I:\s. 80, 91). The FECAT stated that NU’s approach to employee alle ations was, at times,
“critical or adversarial” (Exh. 91, at 3). This environment would explain ¥ Mdeselection as Fxi1¢_
supervisor as well as the inordinate amount of time that it took for NU to resolve the CU-29

valve matter. _ . e - o

SENSIHVE-ALEECATONNFORMATHON—DE-NOTBISCEOSE
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additional evidence of the subjective selection process and management's reasons for the

deselection not being borne autby“ | -performan.ce evaluations lead to the conclusion E}CL

Qs

thatf o ~'_Ywas discriminated against due to his protected activities.? Ey k

7 The evidence of the chilling environment and NU's tendency to punish those who
raised safety issues during 1993 as reported by MECAT and referenced in NRC's October 1996
Order only confirm this conclusion.

SENSITHVYE-AHTECATONINFERIMATION-BE-NOT-BISCLOSE-

-



ATTACHMENT 3

: CASE NUMBER 1-96-007 - |
[ALLEGATIONS OFf ] Exac_

" 1. INTRODUCTION

On January 11, 1996.’ B

_)vere terminated, EXC_

along with ninety-nine ~other employees, as part of a workforce reduction process at Northeast

Utilities System (NU). At the time of their te‘rmination__st,_E:_”:’»"_”f“__"—;‘:“were employed as Exc.

— e - - e i . e

R

L I T S,

Prior to their terminations, | )engaged in protected activities. EY
Specificall—yrw :lhad been responsible for working on two safety-related issues involving ~ EX

been involved in the Rosemount transmitter issue at NU in the late 1980s and early 1990s, and

g s

he raised a number of concems during the course of his workl' T B

o Jthat he had some involvement in the Rosemount  Ex 0

Transmitter matter and he too raised a number of safety concerns during the course of his work

o the{ . - S “ﬂwhere he had worked pfeviously. and in the Ex 20
. | Exc_

Within fwo months of the NU terminations, the NRC staff chartered a task force to

review NU's workforce reduction process in response to its receipt of allegations from former

' As it is pertinent to this case, the supervisory chain for these allegers is described
below (infra note 8 and accompanying text).
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-

NU employees who alleged they were targeted for termination for engagmg in protected

actrvmes.’_“_Wm_,__‘._, - o o o 7 E‘K—)C-‘

The Millstone Task Force conducted transcribed interviews with NU management

officials about the workforce reduction process and with a number of individuals who were

T — ™y

known to have been involved in protected activities at NU. [ _ | whowere EY)¢_

TeseARTNG L

among this group of former employees, told Task Force members they were terminated for

engaging in protected activities.

Subsequently, the Office of investigations (O!) initiated an inveetigation of the facts and

J In additiontothe  EY. ¢

e mene srae

| crrcumstances surrounding the terminations dﬂ_
pnncupals Ol also interviewed line managers and sedrdr~NU executives, and developed a
substantial evidentiary record.

In Part Il of this report, we discuss the duties and responsibilities of the subject
employees, their job performance and the protected activity they engaged in, NU's workforce
reduction process in general, and its application to the Nuclear Engineering Department
specifically. Part lli contains our analysis of the facts whrle in Part IV we set forth our
conclusions.

On the basis of the Task Force report and accompanying information, Ol's investigative
report and exhibits, and other pertinent materials, we are unable to conclude that there isa
reasonable expectation that it can be shown by & preponderance of the evidence that in

terminatin_gtLA__ -' _v - -':M‘JNU discriminated against them for engaging in protected E¥ )

activity.




-3-

il. BACKGROUND

A. Allegers Er?ployment History &and Aetuy:txes _ E y 7Q

1.

a. Poeftion and Performance. an NU employee for apprommatelyr “mat the Ex ¢
time of his termmatlon in 1996, was a o ‘W o In this EX‘L
position, ~ jwas in contact with ther and wnth staff at the various NU  EX_
plants. Durmg the course of his emeleyment wrth NU v;orked on any number of projects Ekl
relating to nuclear safety. " [ Y -7 4 '
. ;Iwork on this issue was discussed inhis EXK
perferr;eﬁee’evaan.tieﬁ for that‘g.;ear (Exh. 18). Specifically. hisworkona = ‘f_‘: EXC
that led the vendor to make revisions to its design codes was hughhghted (id. at 1) - ] EXIC
appraisal also noted, however, that his™ | ' £

o ~ ‘'and that during the'he;{;ear_ e o o would -E¥1C
attempt to address these communications problems by establ{;;r-uwx;g—;l e | B

i, ate).

—

(Exh. 8; at 8). Hesubmitteda  E\
I " N

calculation file and' o
(Exh. 34, at 3).. He also provided his recommendations to E_JC)';
" .rejected]' . work because of an EX

.- - - .

~ inadequate quality assurance (QA) review in'changing the[ o EX. e
:end adesire nottobias, . S id. at.4). Reecter EX 1
 Enginesring also concuded har, &
| | | | Exic

A - . o )
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w berformance evaluation, though favorable (Q for quality, the second highest Q -

rating in the NU system, but ét the “lower end of the Q range”), addressed his failure to produce

I T e, BT
at1,5). EXL
performance evaluation. With respect to' e he stated: ﬁZ(L

it should be noted that the calculations and work

[were] accurate and thorough, however, they were . _

not usable. —~""""needs to ensure that when XTI
working to résolve a problem, that the methods and

approach to be used are concurred [in] by the

involved parties. The decision process and -
judgment on how to perform the! .~ “evaluations ~ EX K
resulted in work that was not as usable as it should

be, resulting in an NI [(Needs Improvement)] rating

‘for this task (id. at 5).

It was also noted in the evaluation write up thatr . (had been provided written documentation EX L

indicating that - - R »j (id.). Finally, under EXIC_
the section of I L —_— _ _‘ . J'the need toimprove EX
quantity of work and‘ | »were |dent|f|ed as areas for |mprovement EX
(id. ate) . ' - * Evr-
o | EXe

In response to his -

(Exh 7, at41). H|s B
gnevanégwas denled atthe flrst step (id.).,  thenfiled an appealto a committee of senior Y 'TQ

managers which included Eric A. DeBarba, Vlce President, Nuc!ear Engineering Services (id.

at 42-43). Jappeal was again denied (id.; Exh. 23). X




(o] lnterviewedl -
-
l

‘as meticulous but not someone who

produced a great quantlty of work (Exh 50, at 28). He also stated thal[ o - Bk

_ jvas perceived as a very hard worker (Exh. 51,at 16). £x¢_
He acknowledged a Ias well, but said he did not personally have a problem MV el

told Ol tha{ worked diligently, “but after a year, you mlght Ex X _

f S R PP UPPUPENER S

ask yourself what he has been doing” (Exh. 52 at 27) He also stated thatr E'—¥ y &
) PRI 5V [

b. Relevant Safety-Related Activities. As a

PR R U P U VOSSO

eI
performance of his regular day-to-day dutles and responsrbllmes often.involved EX )C

him in safety-related activities. The ‘ ,problem descnbed in section llLA.l.a Ex W _

above, was one such issue tha"’ ' e e e Ex 7L—
The, - | Jwas initially noted by a reactor englneer in 1994 (Exhs. 34, 35). EX
i J:oerformed an evaluation to identify the potential cause- o .(Exh 34). Upon EJC'C
completion of his evaluation in{: . J,he advised his supervisor of his conclusions Ev 2
relative to root cause (Exh. 8, at 9-10). Hie conclusions were not confirmed by a more detailed
o :,(Exh. 35, at 1). This resulted in a Plant Information Report (PIR) being written to E’/‘-’C

initiate a root cause evaluation (id.). The root cause evaluation for the PIR was performed by

l also stated thal‘.; jhad a very narrow view and that he was very opinionated: E1C_
Once he formed an opinion, it was difficult -- Some people are
- easy to talk about it and you change your opinion. 1 do that all the
time. Other people, once they take a position they feel really

charged to stick with it forever. I’ ‘was more of that school of Ey
thought (Exh. 52, at 47),, - - ¥ -

SENSITIVE ALLECATIONINEORMATION —DO-NOT-DISGLOSE ~ = -
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~ Investigations in March 1996,{— " had been employed by NU for more tha'ﬁ'.j" -
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Reactor Engineering, Nuclear Fuels Engineering and the fue! vendor (Exh. 34, at 2). These
groups were unsuccessful in identifyiﬁg & root cause and the PIR was closed with no

recommended corrective actions (__ ). Subsequent to closure of the PIR \' Jasstgned Ey _L
o that estabhshedl conclusnons about the E)( LT

EV 'IC_

another engmeer to conducta . A.w.‘,-...

~

cause of the _ were incorrect (Exh. 35, at 1).

e by et e

An NHC Region | inspector performed an inspection to review the actions NU had taken

in response to ther T ](Exh 34).3 With respect to thel —TENIC

issue, the inspector acknowledged that the root cause had not been identified (Exh. 34, at 2).

He concluded however, that technical specification (TS) limits had not been exceeded and the

'. less than the [TS] limit” (id.). With EXIC_

plant’s accident analysis was valid ‘ i

issue, the inspector found that NU’s actions to improve the EY{

- e
respect to the,

calculaﬁon by improving\ "Jdesign codes was a technically sound approach for resolving the Ey ¢

issue (_ at 4). He also concluded that the basis for rejecting the recommended[ ENC

o }:hanges ie. L ~__""|was appropriately documented and justified (l_). EX &

P

a. Position and Performance. At the time of his interview with the Office of

—years EXIC

(Exh. 2, at 4). He started his career as an, ';;and EY-
. [ .-

subsequently was promoted to a supervisor i, : (id.). During an NUl L EX 1
]and he was removed from his supervisory position (Exh.-3, EX X_

" jhad expressed concerns about to EX K __

- 3 Thts inspector also revxewed af - -,,;_ _
_Jin response, o resolve the issue, which he did to his
‘Tnanagements satlsfleTctnon (Exh. 35, at 4} ' &Y LS
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at 10-11). He subsequently secured a position as al | | T E}[ﬂc—
| o | | J(ic_i. at 10).
L feﬁormance as documented in performance evaluatiohs‘totr - Q}'ﬁ,
were favorable (Q) (Exhs. 10, 11). In ther evaluatlon however ' ]
<in SE?_JIW and quantlty of work (Exh. 9, at 5) 4 NM | . ’L
]performance appraxsal told Ol that' falled to grasp that he was

in a new dlSCIpllne and to undertake to learn and do the thlngs necessary to come up to speed

(Exh. 36, at 28-29). He also stated thaitl 7 progress was extremely slow which led him to £

conclude that he was not committed to change (id. at 29). When asked if L Jever failed to

—

complete assngned pro;ects,‘ . - ;stated that there were projects that were delayed, but E)( _L
not missed (id. at 32). He also said that he had to be withL " on projects, i.e., handhold
him, a situation he described as burdensome (id. at 32). In terms of performance, |- - - o . _
| N - »@[\L
stated that he could not give{ e typical work he gave[,., S 2
T lidass.
In a confidential memorandum prepared to support]_‘. _Ise\ection for termination as F_X L

part of the 1996 workforce reduction, Donald Dube, Manager of the Safety Analysis Section,

-~ - - ' .
stated that‘L ,had received only one performance evaluation in the Safety Analysis "1&.
Section, the ‘evaluation (Exh. 9, at 5). Dube further declared that '

an EVTIC_

inflated pénormance evaluation for (id.).5 Dube also pointed out as noteworthy the fact €¥.1¢_

* The 1993 evaluation covered the period when o . By

® In a February 15, 1996, letter to Wayne D. Lanning, NRC on NU employee layoffs.

Ted Feigenbaum, Executive Vice President and Chief Nuclear Officer, NU, stated that
(contmued J)
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~ A '
that) dud not give out a single NI for a single attribute for 34 persons in the EX_[
section (id). = i_a!so had indicated to Dube that, - appraisal would be E,\/'L
low (id.). Inaddressing \overall performance, Dube stated: £ 1C-

P I e

B Ghiailac TN

e e The quantrty and quallty of work is very low. In
two years | can"count on one hand the number of contributions he

- - -

— has made, few if any that are significant compared to some["

_______

~ e j“”‘_jwho number anywhere from 20 (about once per month) B"L
_to 200 (several per week) significant contributions. There are four
_ .. .. ~inthe branch with only 2 to 3 years of
expenence thoedorm 5 to 10 times the volume of work
produced by’ " "'is not committed to change. Efforts to £X: '
increase his producuvrty including one-on-one training by the
supervisor have not been effective. | r- ’ Eyjc
. ‘or several years and'" much of his energy |s
. pre-occupied with that endeavor. | should note thatk~ -L
e e e e e ee- )effort in the branch andw

does drsplay good teamwork (i (__)

OI mteméwed : . o L EYJL

_ told Ol that{ "7 jandcould |
that he was less preductive than other individuals in the group (Exh. 38, at 36). He also stated
that | o © 0 77T (id. at 44).  During his
| et FIC
mtervnewwnth Ol L _ - . took an unusually long time to

T T

complete assignments and that there had been continued complaints about his performance
from people worklng on prolects with him (Exh. 39 at 27-28). He also to\d Ol that" EXL
ltold Ol he did not think tha Jvorked that hard to

catch up with the other people in the section an,d that he showed no interest in his work, but

-

%(...continued)
throughout the NU system, less than 2 percent of all employees typically receive le (needs
rmprovement) Approximately S0 percent recelve Qs (Exh. 27, encl. 1, at 5).

T SENSITIVE ALTEGATIONANEORMAHON—DBO-NOT-BISCHOSE
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| ) JExh. 40, at 21-22, 27). He also told Ol tha{ d-]L
_ - onthe job *almost every day" (id. at 44-45),
b. Relevant Safety-Related Activities. leef - Jregular duties and EX

responsibilities involved the performance of safety-related activities. During his mterv:ew with

e

the Task Force, however

(Exh 2, at 13) These concerns mvolved{

R T

s

o4&
| Jthese concerns with ) ,Larry Chatfield, €x_.
head of the NU Nuclear Safety Concerns Program (NSCP), as well as his supervisor .
- _Ftated that the concerns he raised were addressed and that EX~_
he saw no changes in his relationshi‘ps or performance evaluations for having raised these
issues (id. at 17, 23, 29, 32, 37; Exh. 3, at 25, 29, 36, 38, 42).°
_ plso stated that he had been involved with the Rosémount Transmitter issue “to E:-k_lk
some extent” (Exh. 2, at 10). In this regard, he stated that he was interviewed by Ol during its

investigation of NU's handling of the Rosemount Transmitter issue, and that he chose not to

have NU counsel represent him during his interview (id. at 10-11). - further advised of gy y

® With respect to these five safety issues’ ,sald he raised, Ol questioned whether
any of the five could be the basis for retaliation since they were satisfactorily resolved andhe  _
received no negative feedback on any of them (Exh. 3, at 42). Inresponse, [ = stated that YX‘)Q
~ he was raising those issues as part of his job. Ol asked, “Is that why you raised 'thém? See,
I'm doing my job" (id. at 43). [J) “replied, “I raised them because what they would be called
would be protected activities. | don't know exactly why, you know, | was terminated” (id.).

_ R -
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hearing that his name was used throughout Ol's investigative report, which he thought was

made known to NU management (id. at 13).
By way of background regarding the Rosemount Transmitter matter, which also plays a

role in connection with alleger[ a Rosemount Transmitter is a sensing element used to 87e_
- - J

determine pressure or water level in a reactor's primary system. These transmitters became an

issue at Millstone in 1986 when five out of twelve transmitters in one reactor protection system

failed during cycle one operations at Millstone, Unit 3.

A technical evaiuation was prepared for the purpose of determining whether the
Rosemount Transmitter failures presented a significant safety hazard (SSH) requmng NRC
notification. The engineer who completed the evaluation| R T Exc_
- ' ) !‘ This engineer concluded that an SSH was presented. The Section EX.7C_
Manager, L . - L . Jdid not agree end directed revision of the EX e

evaluation to reflect his conclusion. The engineer refused, whereupon( ' ‘
: e

f - ]that no SSH was presented and . e o

—

An NU Nuclear Review Board subsequently overturned the no SSH fmdlng EXC
and the matter was reported to the NRC in March 1988. (O! Case No. 1-90-001 Report '
(Aug. 31, 1992) at 23-24). After NRC notification, a number of activities-and tasks were
undertaken by NU to address the problem, and it was at this point in November 1988 that EX

| requested and was granted permissionby EX o

his management at NU to work on an| __ S Eé
T - - g

!
R

j subsequently differed with NU management over the manner of resolving the BXe_

e e

Rosemount Transmitter issue. Thereafter, he raised concerns with the NRC about NU's
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actions to address the issue. He also alleged that he had been harassed, intimidated, and
discriminated against because of his efforts to resolve these issues. An Ol investigation (Case

No. 1-90-001) was initiated in early 1990. Ol interviewed a number of NU employees including
.
b
findmg. In concluding his mtervuewf ]also told Ol he felt the prob!emsT Ex p

experienced were the result of personality confhcts and he stated that he felt free to raise safety

jwhose testimony concerned his actions to change the SSH evaluation to a non-SSH EV’E.

concerns directly with NU (Ol Case No. 1-80-001, Exh. 11, at 7).

From the Ol report on ther. investtgatlon it appears that none of the other E¥IC

supervisory personnel involved with the R tﬂe\rirplnatlon decisions, including E¥ 2
DeBarba, see section lI.C below, was interviewed about the discrimination matter. E¥X T
DeBarba indicated during his Ol interview, however, that :was in his group for a brief €Y 1C_

-

period of time in 1990 and 1391 at the “very tail end” of the Rosemont Transmitter matter

(Exh. 59, at 81). .
T

‘a. Position and Peﬁormance.“r U—;began his employnient with NU as a E,\L_' e
. I -~
T ‘“l(Exh. 5, at 4-5). He was later promoted tol R

_ ~l(i_g.).! performance evaluations for -
" A =~ REC

jvere both favorable (Q ratings) (Exhs. 15, 16). Thefr .'performance evaluation,

however, contained the following statements:
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!" is bright and capable, and with an adjustment in emphasis E\l 1

“can be a strong performer in the[ A jareas as
well, -
TheT ) ' 77 " Thas a different role
than'in previous NU orgamzat:ons In the past there had been a
role for al ' -
eV ’!L
kE_)g:{ 16at1,8). = -
When questnoned by oz - T e et

o ‘iappraisals..stated that he had been trying to get

B

full time (id.).

In-a memorandum prepared to suppor( __selection'rfor termination as part of the EY¢_
1996 workforce reduction, Matthew Kupinski, Manage . Nuclear Engineering Support, stated:

-
Although{ recewed an overall Q rating, his 1994 -
revnew noted that whlle T Lo
T T . ,was not
‘as good, |ead|ng toa weaker performance overall. His areas of
weakness were in the categories of Quality/Quantity, Customer
Service Orientation, Monitoring & Controliing, Planning &

Organizing, Initiative/Innovation as evidenced by Q [minus] ratings

in these competencies. He did, however, receive an E

[(Excellent)] rating in Problem Solving & Analytlcal Skills. The

review also notes, in particular, that although in the past there had

been a role for a person dedicated almost excluswely tor o ¥1

] ' thxs role
was no longer possibie to malntaln (Exh 14, at2).

e

. ]about his performance. = = stated that
—Smﬁmwmm -

" Ol interviewed
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carried an equal share of the workload, and he noted that
| ey

E needed close supervision (Exh. 45, at 16). He also stated that—

as was expected of those who worked in his group (id.).

he did not believe that;

, flexibility and versatility were limited because most of his work
ad been trying to steer
nd to get him out into other areas, but

when he was told to do so (id).

old the Task Force tha_ _
| ey

dand that he had been “very involved” in

-

Qtestified during EX 0
the Rosemount transmitter investigation. In his testimony there, he was critical of NU, stating

he would not raise a safety concern within NU, but would contact the NRC instead (Ol Case

told Ol that he also worked for
EX_

was on a crusade, he and

lwere not (Exh. 46, at 25- 26)

. r . ‘ :

When questioned by the Task Force,|. frecited a list of safety issues he worked E\(‘IC_,
on prior to his termination. These included leve! issues for PWRs and BWRs and some audits
he was assigned to perform (Exh. 5, at 21-22). He also told the Task Force that he had raised

an issue with people in the NU NSCP just béfoke his termination involving'1

Ex 1

that may have involved an unreviewed safety problem (id. at 22).
During his later interview with Ol, however,; [was questloned about the nature of the EY¥ 7¢

issue he raised with the NSCP staff before his termination. Ol inquired, “[yJou mentloned in
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your prior testimony that it was ironic that you happened to have -- you know, rith before you
were terminated, the day before maybe or just before, that you had been talking with the

nuclear safety concerns people. Do you remember that comment?” (Exh. 6, at 11). In
r

response, S \stated “Yes. ... | talked to them about some of the things that were going ~ [_)Hc_/
on real recently which was on that N | o - \where there was what |
thought were irregularities in whether something was a s:gnlflcant safety concern ornot, ... an

unanalyzed safety problem (_. at 11-12). When Ol requested the name of the person he had

spoken with in the NSCP stated he had forgotten, but that he could come up with it (id. 10

at14). Ol askedL. = to think about it and provide the name so Ol could contact the
person (id. at 15). Whereupon,l_ o ‘'stated he had not talked specifically about the

potential unresolved safety problem (id. at 15). Upon additional questioning by Ol e
- W

e

admitted that he had not spoken to NSCP personnel about irregularities in the’

L ' oat all, but instead about the manner in Wthh the Plant Operations Revuew 1o

Committee (PORC) meetings were conducted and QA qualification of TS software (id.

at 16, 20-21). L. | ” ‘further advised that both issues were satisfactorily resolved (id. €Y. 1C__
at 22-24).
B. The NU Workforce Reduction and Reengineering Processes -

The Task Force and Ol provided comprehensive information on NU's workforce
reduction ar.1d reengineering initiatives. To summarize, in 1895 and 1996, NU developed and
subsequently initiated a workforce reduction program in an efforl to achieve its business plan
objectives of operating efficiently and competitively in a deregulated market. (Exh. 57,
at 21-22). Under the program, staff reductions were to be achieved by use of both voluntary -

(early retirement) and involuntary (termination) processes. Employeés subject to involuntary
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reduction were to be evaluated and ranked, on a matrix, with their peers against five fixed and
five supplemental nuclear competencies (Exh. 27). The five fixed competencies (Education,
Experience, Job Knowledge, Job Performance and Commitment to Change) were similar to the
elements and standards of the performance evaluations used in the NU system. The
supplemental competencies (Leadership, Teamwork, Communication, |
Planning/Organization/Decision-Making and Effectiveness) were developed by a task force NU
chartered to formulate the workforce reduction program and approved by senior NU |
management (id. at 2). Managers, with input from their supervisors, were responsible for
completing the matrices and were to base their scores on an employee’s last two performahce
reviews and a prediction of how the employee was likely to perform in the future organization -
(id.).

An employee receiving the lowest scores oh a.matrix could be terminated. All NU
nuclear employees were informed of the workforce reduction in a July 31, 1995, letter from
John F. Opeka, then Executive Vice President, Nuclear (NRC Task Force Report, "Independent
Review of [NU] Workforce Reduction Process” (Oct. 2, 1996) Attachment 1 [hereinafter Task

Force Report)).

Manager; wére provided a detailed handout for their use in explaining the Workforce
Reduction Program to their supervisors and staffs (id. Attachment 7). in this July 27, 1995
handout, the reasons for ihe workforce reduction and NU strategic business plan objectives
were addressed (id.). This document also confai‘ned the staff reduction target numbers that
had been identified by 17 functional area teams established for this purpose (id.). The target
numbers identified, 250 for the entire nuclear organization for the year§ 1996 and 1997 and 35

for Nuclear. Engineering Services for the same two-year period, were described as best™
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estimates and NU's early view of what would be required for it to reduce costs and be
competitive (id.).

A key issue identified in the handout was the‘fact that NU would likely have to cut into 'its
quality rated employees to “determine the best of quality” (id.) Subsequently, NU management
decided to impose the entire 250 person reduction in one year, 1996. Nuclear Engineering

“Services Vice President DeBarba, who was involved in strategic business planning from the

start, indicated that the decision to combine the workforce reduction numbers for 1996 and

- 1997 was based 6n “humanistic” reasohs and a desire for stability (Exh. 58, at 23-24). |

. DeBarba also stated that senior management decided it would be more appropriate to doa |
larger reduction -early, and then wait to see what came out of reengineering and Ioﬁk at later
reductions then (id.). |

All managers responsible for completing matrices attended mandatory, workforce.
reduction matrix training held between September 26 and October 5, 1995. As part of the
training, managers were specifically instructed not to consider in any aspect of the workforce
reduction process an employee's sex, race, age, national origin, marital status, sexual

‘orientation, disability, family leave status, or the fact that an employee may have previously
engaged in protected aétivity (Exh. 49, at 16). The training materials distributed to managers
fncluded a competency reference guide for managers to use in ranking their employees. In this
guide, the term competency was defined in terms of a behavior thatis observable, measurable
and trainable, and the characteristics or attributeé associated with each competency were
described (id.). For example, the characteristics a‘ssociated with Teafnwork included
collaboration with peers, contribution at meetings, rapport building, and team influence while the

attributes associated with Commitment to Change included ability to learn, adaptablhty

EGATION IN BISCLOSE
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flexibility, resilience, and managing change (seé generally Task Force Report,
Attachments 5, 8).

Completed matrices were to be reviewed and approved by functional directors and
officers, then forwarded to Human Resources (HR) for a consistency review. HR reviewed all
matrixv evaluations of employees identified for termination. HR also reviewed the last two
performance evaluations for these employées and the performance evaluations of the
employee(s) having the closest score to the employee identified for termination (Exh. 27).

Follbwing HR's review, an additional, indepehdent review was performed by the legal
; staff. This review was to provide an “added assurance” that “concerned” employees héd,not
been targeted specifically for reduction (id.) NU senior officers prepared a confidential |
_. memorandum for use by legal counsel that identified those employees slated for termination
who had raised concerns (id.). A “concern” was broadly defined to include (1) any nuclear or
industria;l safety concern; (2) a grievance; (3) a differing professional opiniori‘; or (4) any issue
-raised by an employee that remotely could be characterized as a safety concern or'any
employee who testified before the NRC, including the Ol; as well as anyone who had been

interviewed in cbnnection with or avppeared as a witness in a Department ;f Labor hearing
(Exh. 30). Employment counsel from within the company and counsel from an outside law firm
then examined the matrices and the last two performance evaluations for each concerned
employee (id.). Counsel also reviewed the scores and performance evaluations of the .

employee rated next lowest on the matrix to ensure that the concerned employee had not been
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unfairly rated. In addition, counsel reviewed & random sampling of additional matrices to
confirm that the process was being fairly appiied (id.).”

Upon completion of the added assuranoce review providéd by legal cdunsel. the matrices
were forwarded to an Executive Re:view Committee for final approval (Exh. 27). Upon final
approval, the Executive Review Committee submitted the list of employees _designated for
termination to the Manager, Equal Employment Diversity, to assure that there was no adverse
impact on any group protected by law due to race, age, or sex (id.). The matricés identifying
employees to be terminated were not considered final until the review process was completed
(id.).

As stated in. the héndout provided to managers, the goal of the work force reduction
program was to achieve a properly sized workforce, comprised of employees with the right kind
of skill sets, so that NU could compete succeésfully in the year 2000 and the years beyond
(Millstone Task Force Report, Attachment 7). At the same time as the workforce reduction
pfogram was being defined and developed, NU also was exploring ways to operate its plants
efficiently, competitivély. and safely (Exh. 59, at 15-18). This “reengineering process”, as it was
called, involved looking at the best run plants in the country, and incorporatiné the industry’s
best practices into a new organization ( id. at 15; Exh. 60, at 8). In looking at the best industry
practices and its current nuclear organization, NU identified functional areas that would not
require as many people in the future (Exh. 58, at 13.). Engineering, particularly the

engineering design organization, . was identified as one of the functional areas where improved

"According to information supplied by NU to the NRC Office of Inspector General in
connection with its 1998 inquiry into the NRC staff's handling of this case, the added assurance
review did'not result in the removal of any employee from the termination fist. However; 19 of
the 43 employees on the list were not terminated. '
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and revised work initiatives would enable NU to produce a better product at a lower cost and
with less peoble (Exh. 59, at 13-18). |

Having concluded that its strategic business plan objectives could be achieved by
adopting the best industry practices and Having developed a workforce reduction process for
bringing about the downsizing which was based on these best practices (Exh. 60, at 8), the
company now was ready to implement the \'/vorkforce reduction.

C. Nuclear Engineering Department Reduction Process

In 1996, the NU Nuclear Engineering Services Department was under the organizational .
responsibility of Vice President DeBarba and consisted of five engineering divisions (Exh. 26,
at 2). Nuclear Engineering Servic_és, the relevant division in this case, was under the

directorship of Mario Bonaca and included Nuclear Fuel Engineering under Manager John

A

Guerci, i Safety Analysis under Manager Dube,L' '
| ) \and Nuclear Engineering Support under Manager Kupinski, which was | EX |
(id. at 3).8 | '
Prior to completing the workforce reduction matrices for their respective sections, the.
L o - Dube, Kupinski, and Guerci -- met to discuss the matrixing process in E,SL'IQ

order to assure that they understood the rules before proceeding (Exh. 37, at 11-12; Exh. 43,
at 11-12; Exh. 49, at 19-20) . They also sought to develop a uniform a_n.d consistent approach
for ranking employees (id.). Specifically, they agreed upon an average (median) rank to be

ass_igned to employees in their sections (id.). They gave this information to th{ T E%(t

1— and instructed them to use it, -along with the

_ ® Additionally, as we have already seen,’ _ | . | " | E_\(L
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combetency descriptions and guidance, in performing the matrix evaluaﬁons (Exh.737,
at 13-14; Exh. 42, at 17). In describing the manageré' role in the process, Dube and Kupinski
stated that upon completion of the matrices by the supervisors, the managers were to review
the scores for consistency and to ﬁormalize them as appropriate ( Exh. 37 at 13, Exh. 43
at 11-13). |

Upon receipt of the completed matrices from the supervisors, the managers met and, as
described by Kupfnski and Guerci, compared matrix scores from their groups with other groups
for consistency (Exh. 43, at 12-13; Exh. 49, at 19-20). The matrices for Dube's, Kupinski's,
and Guerci's branches were completed as required, meaning employées had been evaluated,
scored, and ranked. Employees identified for termination were to have an “X” placed in 2
column on the matrix next to their names. However, no employee from the: f,}( y [

iwas “X'd,” i.e., identified for termination. (Exh. 37, at 19; Exh. 43, f.\/ 1(

at 15-16; Exh. 49, at 19). ]

The managers subsequently sent these matrices to the Directors (Exh. 37, at 19;
Exh. 43, at 16). Bonaca reviewed the matrices for his division and discussed with his managers
the fact that all had the same medién (Exh. 56, at 45). He also noted that none of his
managers had identified aﬁy employee in the division for terminétion (id. at 49-50). In this
connection. during his 'Ol interview, Bonaca stated that he did not believe-further reductions

were necessary based on his view that his department had already reached its reduction target

® Thesé managers’ approach differed somewhat from the process described during the
workforce reduction matrix training in that the supervisors were to provide input to the
managers, who were responsible for completing the matrices (Exh. 27, at 2).

SENSITHVEALEGATION-INEORMATION—DO-NOT-DISCLOSE
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of seven through eight early retirements (id. at 38). Consequently, he sent the matrices
forward to Jeb DeLoach, Staff Assistant,'® who in turn submitted them to DeBarba (id. at 50).
According to Bonaca, DeBarba contacted him about the matrices for his division."*
Bonaca indicated that he was told that there could be more cuts beyond the target numbers for
the departments (id. at 58). Bonaca also stated that DeBarba said he had looked at the
matrices for the branches and noted eight names that were at the bottom of the matrices,

includingL X
by those eight employees (id. at 65). In response, Bonaca told DeBarba that eight was far too

(id. at 59-64)."™ DeBarba'discussed cutting the department E}‘ e

many to cut (id.). Bonaca stated that he told DeBarba he would need to consult with his

managers in order to get their perspective on the cuts DeBarba was suggesting (id. at 65-66).

0 Jeb DelLoach, Executive Assistant to NU'’s Chief' Nuclear Officer, was then serving as
DeBarba's Staff Assistant on reengineering initiatives for Nuclear Engineering.

1 DeBarba actually contacted Bonaca twice about the department matrix scores. Inthe
first instance, DeBarba questioned the matrix score for[ ___ """ * awell-known NU 2y .
whistieblower. Bonaca admitted to DeBarba that the score had been revised upward at his
suggestion because off _involvement in protected activities (Exh. 56, at 51, 87-89). After EYC

DeBarba pointed out this was contrary to the direction they were given not to consider protected_

activity in preparing matrix scores, Bonaca returned the] ~_ ~_matrixto] L 2
{for reassessment, and it subsequently was returned with the original, lower score (id. at 53-56,
90-62). )

Ultimately, ~ ‘became one of the five individuals whose name was put forward by EY

the Nuclear Engineering Services managers for termination (Exh. 49, at 30). His name,
however, was later pulled from the list of those to be terminated, although there is some dispute
over whether this was done at the behest of DeBarba or his superior, Executive Vice President
Opeka (Exh. 59, at 62-63). ‘

2 Puring his Ol interview, DeBarba stated that he did not recall providing names to
Bonaca (Exh. 59, at 57). Based on Bonaca's recollection Bonaca, who recalled DeBarba
reading the names of the employees from the bottom of the matrices (Exh. 56, at 59, 78), it is
- likely that DeBarba provided Bonaca with the names of employees to be considered for
termination from his division. ’




.22.

Thereafter, Bonaca contacted his managers (Exh. 56, at 71). In describing the
substance of his discn..:ssion with Bonaca concerning staff cuts, Kupinski stated Bonaca told him
.to generate a list of employees for termination (Exh. 43, at 21-22). He also indicated Bonaca
mentionec-JE: las & candidate for termination based on his matrix score (id. at 22-23). &Y X_
Guerci stated Bonaca called him and advised that DeBarba wanted to consider cuts in each

department (Exh. 49, at 26). He also said that Bonaca gave him the names of two employees

from his group who should be considered for termination in that “{t]Jhey were the individuals with

was one of the names. Dube declared E¥

the lowest [matri_x] scores in the department" (id). ]

that Guerci, who was acting for Bonaca because he v»;a_s splitting his time between his

directorship responsibilities and reengineering activities, contacted him Aand identified jfor (3
termination (Ex.h.v37. at 1 9); ‘ ~as the lowest ranked] | ‘ J(ig- By

at 19-21, Exh. 9). -

In response to Bonaca's request, Kupinski went back to his four supervisors, including
jand advised them that they were to recommend one or two individuals they felt were the | EY ¢

lowest rated individuals who “could ultimately be thrown into a poo! for workforce reduction
considerations” (Exh. 43, at 26). - The supervisors designated those employees, and according
to Kupinski, he ahd the other three managers, who had similar lists from their divisions, met to
identify the department employees who would be put forward for termination (id). Comparing
the lowest rated iﬁdividuals in their grodps with the lowest rated individuals in the other groups,
Nuclear Engineering Servxces Department managers went around the table and dlscussed

each candidate and the impact of the candidate’s loss on the organization (Exh. 42, at 46-47,
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-

Exh. 43, at 29-30). Based on those discussions, they identified eight employees for termination
(Exh. 42, at 49)."
The list of the lowest ranked employees was then provided to DeBarba, who met with
his directors to discuss the employees identified (Exh. 56, at 74-75). Bonaca, who was in
attendance at the meeting, described the process as fluid, with names being discussed and
changed,' including, at DeBarba's insistence, the addition of Bqnaca's and DeBarba's
' , ; _ to the list of possible terfninations (Exh. 56, at 75-76). B/‘ o
Following the meeting with the directors, Bonaca was contacted by DeBarba and told
thgtL . ~ . o ) " DeBarba read to Bonaca the names of EX T

those employees from the bottom of the matrices who would be terminated. Among the

employees identified wered jd. at77-79). €%

..

‘M. ANALYSIS

Itis clear from the foregoing that all “allegers engaged in protected activities; that EX
management officials were aware of that fact; a;d that their terminations constituted adverse
action. We need not rehearse the evidence of those elements of our inquiry because we are
persuaded that the fourth required element for a discrimination determination has not been
established. More particularly, we believe the Task Force and Ol records provide inst.;fficient

support for a finding that the protected activities of one or more of the allegers influenced the

termination decision. To the contrary, in our view, such a finding would rest on pure conjecture.

“According to Guerci, of the elght names provnded to DeBarba, five were the names of
employees to be terminated, which mcludedr ‘ and three were E)CK
additional possibilities (Exh. 49, at 29-30). : :

WWW’.“
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and, as such, would not survive the preponderance of the evidence test we consider applicabie
in these cases.™ |
A.  Protected Activity/Adverse Action Causal Nexus

As is typical in cases such as this, there is a total lack of direct evidence that might point-
in one direction or the other on the question whether the inclusion of these allegers on thé list of
102 employees slated for termination had a discriminatory fouﬁdation. That being so, the
inquiry comes dowp to whether there is sufficient circumstantial evidence making it more
probable than not that their protected activities played at least some role in that inclusion.

_ In any reduction-in-force prompted by a perceived need to downsize the overall
;—:-mployee complement, the employer may properly take into account the relative capabilities
and past performance of those individuals who might be considered for termination. In this
instance, as detailed in Part Il above, NU put into effeci a comprehensive process for the
evaluation and ranking on a matrix of employees subject to involuntary reduction.

As matters turned out, the Task Force and Ol did not have available to them, in the
course of their inquiries, the matrices of the employees who were not among the 102 who were
terminated. Thus, an inquiry into whether there was invidious disparate treatment of the
individuals here involved was effectively foreclosed by NU's destruction ef these records.' But
the record does reflect that all three of them faired poorly in the evaluation process; indeed,

they ranked at the bottom of their panicular' rating groups.

' As will be seen, in reaching this conclusion we have considered the differing results
that were reached by the Task Force and an Ol investigator.

5 |t cannot be inferred on this record that an improper purpose undergirded the decision
not to retain the approximately 3000 matrices of employees not involuntarily separated. That
decision well could have been based on a belief that there was no cause to retain such a large
bulk of material that seemingly had no further useful purpose. '
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The record further negates any suggestion that those rankings may have had a
discriminatofy underpinning. For one thing, no reason appears why the management officials --
thé first and second level supervisors -- responsible for completing the matrices might have
desired to provide these allegers with unjustifiable low evaluations in retaliation for their
engagement in protected activities.'® More importantly, peers of allL Jmen confirmed the EY¥ I

existence of performance shortcomings that could easily justify the rankings that were given to
them.f - o ~° jand, additionally, there was some B
BN

v u—

L :
doubt expressed as to the worth of his work product.

the length of time he took in completing assignments. £y C_
For his part, '_ . jwas thought by peers to affect his ablht'y o pye_

carry his share of the workload.

Against this background,'the question naturally arises: what evidence i$ there that might
nonetheless cast doubt upon the legitimacy of the inclusion of the three allegers in the group
ultimately selected for termination? Given that DeBarba apparently was the ultimate

decisionmaker in that regard, the focus is appropriately on him."

. Amongthel  pllegers, the only specific suggestion of a discriminatory mcztiye bya -
first or second level supefvisor was lodged byf Jwho suggested that hisl”

)had expressed a dislike for] gnd might have discriminated against . ‘K
Jecause he was a\ ' £xh. 5, at 25). As we explain below, however, in E/\l'

the context of this record we do not consider’ ,claims of discrimination
based on their purported association with )sufficient to create an inference of retaliation.

Relative to the first and second level supérvisors. it is also worth noting that vyhen }heir
initial input into the matrixing process was completed and forwarded to Bonaca for his review,
no one was “X'd" for termination.

7 As the third level supervisor involved in the Nuclear Enginee.ring Department
workforce reduction process, Bonaca also is a potential source of anV discriminatory action VY

against ther :‘Fuegers. As is evidenced by his actions regarding’' Jsugra note 11),
. o (continued...)
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in the case ofl v_ DeBarba was a member of the committee of senior NU managersEsz EX
that ultimately rejecteo, ' jpen‘ormance appraisal. Standing
alone, that involvement scarcely allows an inference of a retaliatory motivation. And there is no

other evidence that might permit such an inference.®

- : ) lwhose involvement in B

-

protected activiti‘eé may weli-have had been regarded by NU management (including DeBarba) -

as a substantial annoyance. But that fact, too, is not enough without more to support an

inference of retaliation. Further in this connection, it does not appear that the association of

thésc;; ‘Jallegers with,’. o and his safety cphcerns was of such magnitude as to make it o Ay U
likely that DeBarba would have taken the association as a reason to get rid of them. |

" That allr " allegers ended up on the list of the forty-three employees who received NI

the so-called “gdded assurance” review also does not assist their claims. Presence on that list '
assured neither termination nor retention. According to information supplied by NU to the

Office of the Inspector General at the latter's request during its 1998 inquiry into the .

investigative and enforcement brocesses followed in con;'\ection with this case, nineteen of the
forty-three individuals on the “added assurance” list were eventually removed from the list of

persons to be terminated, although none as the result of that rev_iew."

V(...continued) ' :
however, his central concern appeared to be avoiding, rather than precipitating, any protected
activity-related problems.

"® Bonaca also indicated he was involved in]

: which convinced him that
jwas not a good performer” (Exh. 56, at 96). . e

|
-

% Other information supplied by NU to the OIG revealed the following: Of the more than
80 employees who raised safety concerns with either the Employee Concerns Program or its

equivalent predecessor at Millstone from January 1990 to January 1996, five were included in
. .- (eominued...)'
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B. Mifistone Task Force/Ol investigator Concerns

What remains for consideration are the concerns expressed by (1) the Task Force inits
October 2, 1996 report; &nd (2) the Ol inveétigator with principal responsibility for this case. in
his December 10, 1997 memorandum to the Office of Enforcement (OE) (Dec. 10, 1097
Memorandum from Dan Gietl, Ol, to Mike Stein, OE [hereinafter Ol Investigator Memo}). On
analysis, those concerns do not alter our appraisal of the record before us.

1. Workforce Heductidn Process

The Task Force was critical of some aspects of the NU workforce reduction process
(Task Force Report at 23-29, 40) . We need not dwell at length upon those criticisms. Suffice
it to say that, to the extent meritorious, none of them will further a conclusion that these
allegers’ inclusion in the reduction-in-force was driven at least in part by their protected
activities.

It is, of course, true that, as the Task Force emphasized, the subjective judgments were
involved in evaluating and ranking employees as an integral part of the workforce reduction
process. Such is inevitably the case where an appraisal of capabilities and performance is
- undertaken. There is, however, a total lack of a record foundation fora conclusioﬁ that the
supervisors who ranked them took advantége of the subjective nature of the appraisal
components to downgrade unfairly the allegers' value to the organization. Once again, that
these individuals turned up at the bottom of the ranking order could be attributed to

shortcomings which not only the supervisors, but also peers, had noted.

'9(...continued)
the 1996 layoffs. Of the five, three were among the individuals on the list for “added assurance”
review. in addition, two employees whose names appeared on both the Employee Concerns
Program and “added assurance” lists were not laid off. ' ' '
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2. . Backfilling/Downsizing Safety Implications
In his December 10, 1957 memorandum to OE, the Ol investigator found that the scope

of the NU downsizing, which at one point included the possibility of backfilling vacated positions
with new employees, made the whole purpose suspect and open for abuse. In this context, the
Ol investigator also stated that it did not appear NU addressed the question of how many |
layoffs could be made before plant safety was impacted and described this as an additional
indication of a desire by NU management to rid themselves of employees they did not want,
including employees who had engaged in protected activity (Ol Investigator Memo at 1-3).
Similar concerns were expressed by the Task Fdrce (Task Force Report' at 32-33, 39-41). -

Though there is evidence NU management originally may have intended to backfill
some positions vacated by employees who had either retired or were terminated, the backfilling
plans were abandoned when NU counsel advised that it would be inappropriate to backfill
positiohs reduced through a downsizing (Exh. 61, at 16). NU supervisory officials, including
DeBarba, clearly were aware of this fact when final termination seleétions were made (Exhz 58,
at 39-40). The possibility of backfilling thus was not a factor in those selections. Whatis left
then, is to determine how the aborted possibility of backfilling provides evidence supporting &
finding of discrimination relative to these T .allegers. This is a connection we are unable to  E¥X1{_
make. —

"By utilizing én evaluation process for individual employees that relied heavily {(and quite
properly) on job.pe'rformance factors, it was inevitable that, if the process was carried out
appropriately, the poorer performers would be identified at the bottom of the matrix, theréby

making them subjéct to termination. NU managers themselves noted this, stating that the

purpose of its workforce reduction program was to terminate those employees who would be of

srrsiTvE _ N - .
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fitle value to the organization (Exh: 56, at 33; Exh. 57, at 42, 46; Exh. 58, at 18, 46), a distinct
possibility with an employes who is & poor performer. Nonethéless, whether the original
suégestion to use backfilling was €vidence of the improper use of a redué:tion in force to
achleve “for cause” terminations, as the Ol investigator (and the Task'Fo'rce) seemed to

_ conclude,” it is not evidence that the employees involved were being targeted for elimination
because of protected activity, the harm about which the NRC is concerned.

So too, the Ol investigator's conclusion that discriminatory intent can be inferred from
the fact that it did not appear NU management had addressed the question of how many layoffs
could be made before plant safety was impacted is misplaced. This statement appears just
after a discussion of the use of the workforce reduction to achieve more efﬁcient, albeit safe,
facility operation, in which it was noted by the Ol investigator that “the safety factor was a |
conside_ration of all the individuals interviewed particularly OPEKA, [Robert] BUSCH',

[Président. NU Energy Resources Group];_and DEéARBA” (Ol Investigator Memo at 2).
Cléarly. this latter statement was supported by these individuals' testimony, in which they
described a process by which functional areas were identified so as to achieve improved
operations through implementation of best industry practices, thereby allowing more eﬁi;:ient
but safe operation (Exh. 60, at 8-9; Exh. 61, at 9; Exh. 58, at 11). This also is consistent with

the documentation NU prepared for briefing its managers and supervisors on the workforce

2 |n both the Of investigator's memorandum and the Task Force report itwas
suggested that'NU’s original intent to use backfilling and the fact that, once backfiling was
abandoned, some managers, including DeBarba, changed their termination lists was evidence
that the entire process was not intended as a reduction in force, but rather an attempt to
eliminate unwanted employees without regard to critical personnel needs or safety
considerations (Ol Investigator Memo at 2-3; Task Force Report at 25-29).

—SENSITIVEAHCECATIONINFORMATION .. DO NOT-BISGEOSE ~
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reduction process which highfighted safety as a primary consideration (Task Force Report,
Attachment 7).

In fact, although framed in terms of “safety,” the Ol investigator's ultimate concern
seemed to be what he found was DeBarba's failure to justify going beyond the original “target’
number of seven reductions, to mandate four terminations even in the face of sixteen positions
vacated through voluntary retirements and unfilled positions (Ol Investigator Memo &t 2). As
with backfilling, however, we are unable to perceive that this action, alone or in concert with
other management activities, suggests discriminatory intent. Assuming that the target number
was seven and it was exceeded as the investigator asserts,* there is nothing that indicates
DeBarba’s action in requiring terminations beyond this number was rooted in any
discriminatory intent. As the evidence indicates, with one exception (which we discuss in
section I11.B.4 below), he identified the individuals with the lowest matrix scores in each of
the four departments (Exh. 56, at 59). There is nothing to suggest that an improper factor
other than the facially neutral matrix scores was the impetus for his action.

Finally, to the degree safe operation was a concern, with respect to the final
determination regarding the four individuals who were slated for termination -- one from each of
the four departments -- the managers of the departments were asked to identify the lowest
rated individuals in their respective departments. In determining who those individuals were,

the managers considered those employees they could best do without, i.e., which potential

2"In addition to testimony from NU officials, including DeBarba, which suggested that,
within the broad goal of eliminating 250 employees, the target for any one group was flexible
(Exh. 48, at 9, Exh. 58, at 25, 45), there is also DeBarba’s testimony that he understood that
unfilled vacancies could not be used to meet target goals (Exh. 57, at 48-49). The latter
interpretation is borne out by the fact that by reason of the voluntary retirement process, 144
NU employees accepted early retirements, requiring 106 involuntary separations to reach.the,
goal of 250 (Exh. 27). As has been noted, 102 employees eventually were terminated.
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terminations woutd have the teast impact on performance in their department (Exh. 41,

at 11-12; Exh. 42, at 47, 49-50; Exh. 43, at 28; Exh. 48, ét 19).22 The four managers, based on

input from first-level supervisors, made } : _‘{eflecting this consideration v
(Exh. 42, at49; Exh. 49,at27). | ST Jwere &40
subse’quéntly made part of the final termination pool of 1‘ 02.2 Again, we are unable to discern

any evidence that supports an inference of section 50.7 discrimination.
8. [_ _;}Association By i

We have already addressed the issue of whether there is a record basis for a finding, as

the Ol investigator would have it, that DeBarba “singled” out| ]for termination E¥ X

because oft | : "'(OI Investigator Memo at 3). None of the EX e

factors to which the investigator points would raise such a finding above the level of rank

22 The Ol investigator suggests that a conflict in testimony between Bonaca and
DeBarba over whether Bonaca ever told DeBarba he did not want cuts is another factor in
concluding there was discriminatory intent on the part of DeBarba (O! Investigator Memo at 5).
We see no such connection. As Bonaca's testimony makes clear, he protested that the eight
suggested layoffs were excessive and insisted that he be able to get feedback from his
managers on possible performance impacts relative to each of the eighf individuals suggested
by DeBarba (Exh. 56, at 65). As we note below, this was done, and the input was provided to -
DeBarba, who apparently considered it in arriving at the final termination figure of four (see
supra note 23 and accompanying text).

3 The other person terminated| - " indicated when questioned by Ol that exC _

was not involved in safety-related matters so that section 50.7 discrimination could not have  EX
been the cause o, _termination (Exh. 55, at 41). As we have already indicated, the fifth
individual recommended,l. .  _was removed from consideration by NU management, EX"IQ
apparently because of concerns related to  _involvement in safety-related matters (supra
note 11). Although the Ol investigator suggests that inconsistencies concerning DeBarba's
testimony about the removal of ~ '~ _ ‘om consideration for termination provide futher EXC
support for a finding of discrimination regarding ‘ _ [(O! Investigator £y e
Memo at 5-6), in the totality of the circumstances we are unable to reach such a conclusion.
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speculation.?* To repeat, it simply does not follow from the fact that DeBarba might have known

-~ B .
both ofL protected activities and of these allegers’ association with him that DeBarba’s EX

termination decision -likely was influenced by that association.
4. Comparison of f o N 3

The Ol investigator also suggested that questions about DeBarba's intent arise when his

statements that he wanted to remove the lowest rated employees are contrasted with the fact

that\ | : - 'Kupinski had lower scores than |5 Ay &
) 4O! Investigator Memo at 4-5). In reaching this conclusion, the investigator seemingly EY 1

failed to take into account the fact that theﬁ_ ' N ‘volved disciplines and BEX

undertakings entirely different from those relevant to the other three groups:{m | f_k.'lL

=xh. 26, at4). £X 1
As Kupinski observed, in determining which of the eight low-ranked employges in his
" organization shouldvbe identified for termination, he looked beyond the matrix evaluation. In
addition, he inquired into the value of the particular function and effort of the group in which the
individué( was employed, as well as into the impact on the group of a loss of that individual
(Exh. 42, at54). : ' -
Clearly, his conclusion that termination would have minimal impact on the EXIC

functioning of his : cannot be regarded as suspect given the £YC_
L ) . :

2 The Ol investigator uses| ftermination to buttress his argument that DeBarba was EX K
intent on using the workforce reduction process to eliminate individuals he did not want, citing &
DeBarba comment that, based on his experience withl_  during the grievance process,! | Ex
was not the type of person that belonged at Millstone because{ | . (ol
Investigator Memo at 7), a comment that could not be located in DeBarba's transcript of
interview with Ol. Like the Task Force, however, he apparently did not reach the conclusion

that" g . IR '
. SENSITIVE ALLEGATION INFORMATION -- DO NOT DISCLOSE
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assessment of his performance by his first-level supervisor and peers alike. Nor is there
anything in the Ol record that might counter Kupinski's apparent further conclusion that, while

their matrix scores might have been slightly lower than that o_fL m‘the vaiue of the‘-; ' 1% &5
) }employees to the discrete type of work that group performed made their

retention of greafef importance to the overall organiza_tion. In short, on the record &t hand, all

that has significance in the context of this concern of the Ol investigator is that no individual in &

discipline akin to that possessed by | n:;vvas retained notwithstanding a lower matrix score. VY
— -
IV. CONCLUSION

Based on all the foregoing, we find that we are unable to conclude that discrimination

-

was a “contributing factor” in the terminations of | | * In so concluding, £Y
we necessarily also find that, under a preponderance of the evidence standard, the staff would

not have enjoyed a reasonable expectation of proving discrimination in this case.

% |t appears from the material furnished by NU to the OIG in November 1998 thatl
e

respectively, and that 3 ; : -

. ... . . _ While noting these racts for the sake of completeness, we do not believe they serve
either to support or to refute an inference that their 1996 terminations were pretextual. That
termination was not for cause but, rather, was part of a reduction-in-force. Moreover, some 27
of the laid-off employees subsequently[ . . .- o1 s
and there is nothing before us that might indicate that the reasons that led to the inclusion of ‘

_ " inthe reduction-in-force would have precluded their satisfactory performance X<
in the positions46 which they were assigned upon reemployment. On the other hand, the mere
fact of reemployment does not compel an inference that protected activity did not play any part

- in their being included in the reduction-in-force.

SENSITIVE ALLEGATION INFORMATION -- DO NOT DISCLOSE




ATTACHMENT 4

CASE NUMBER 1.67-007
[ALLEGATIONS OF ¥ Exe

{. INTRODUCTION

-~

By August 2, 1995 Iettei{ ]was informed that, as of that date, his E}("C,

employment with Northeast Utilities System (NU) was being terminated “due to performance
deficiencies and poor supervisory judgment” (Exh. 4)." Atthe time, "h}was employedby EY
NU in the capacity of Supervisor, Electrical Engineering, in the Engmeenng Services

Department (ESD) for Unit 2 of the Milistone nuclear power facility. The letter was signed by

[ . SO Man el

[ .\immediate superior,| . 7777 Manager-Nuclear, Design Engineering for  EXT1(_

Unit 2.
. As authorized by NU internal personne! policy and procedures, """"lﬁled a grievance EX ¢

in which he asserted that his termination was “unwarranted and unjust.” The grievance was

submitted to a committee consisti.ng of three NU vice-presidents. In an undated decision

_(Exh.9). the commitieg, [ 2 T8
T "- ___‘___ | The decision stated that the termination had been
founded on management‘s belief that, ' _ “nad exhibited performance deficiencies and poor £X 6
supervisory judgment” with fegard to ar: untoward incident that had[z_ . '. E }(a 6\(‘1Q

month before the termination) in connection with Anticipated Transient Without Scram (ATWS)

testing. It also found tha™ ".Ehad not demonstrated “the supervisory skills necessary for his E\hd_,

T

position as a Supervisor.” Nonetheless, the committee concluded that his deficiencies as a

' On the same date.;i:;:.;:.:;qr S A,,,,.;f his termination bicass —.\ e
without, accordmg to him, a'ny statement of reasons being provnded (Exh. 1 at 13 14)

o !Exh 12, at 24-25). EX JC_
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supervisor had not been adequately communicated tombecause corporate and B0
departmental guidelines had not been followed; in short, he had not been provided with an

opportunity to demonstrate that he could improve his performance. it was for this reason that

[ | EY %

» allegatiéns before this Commission were the subject 6f an extensive 3 &
investigation by its Office of Investigations (O1) that produced a record containing a total of 50
interview transcripts ahd documentary exhibits. As presented to Ol, those allegations are:

1. That his employment termination on August 2, 1995 was occasioned by the raising of
safety concerns in connection with an Engineered Safeguarcs Actuation System (ESAS)
modification project to which his electrical engineering group had been assigned énd, therefore,
was in contravention of 10 C.F.R. § 50.7.

2. That the statements in the grievance committee decision reflecting adversely upon
his pérformance as a supervisor coﬁstituxed continuingl retaliatory action on the part of the

licensee.

In the ensuing sections of this report, we deal first in Part 1l with the facts pertaining to
each of the foregoing issues. On i=at score, we are satisfiec that the Ol record is sufficiently
comprehensive with the conseguence that nc; additional factual inquiry is required. In Part i,

we turn to an analysis of the facts and, in Part IV, we reach a conclusion on each issue. in

sum, that conclusion is thathitermination was due, at least in part, to retaliation fora f£yq C

el

protected activity in which he had been engaged but the same cannot be said ‘regarding the

challenged content of the grievance committee decision.
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It. BACKGROUND

A. m NU Employment History and Activities €Y 1C

1. Posmon and Performance

(/\DC’

L Until his termination in 1995, he worked in
essentially electrical engineering positions, rising through the ranks until becoming a supervisor

in the early 1980s.3

PR

Over the years that he worked in a supervisory capacity at Millstone, he reported to
several different managers in the ‘ Jthe last two of
| o8
whom wereF
~(Exh. 18). It was in all respects favorable and, in several

respects, highly complimentary.*

3 More specifically, the folic wmg aopnars in the file compiled by the Ol mvestlgator that

was made avallable to us: Prior to; s - . S e e i

e ¥ where he was in, Y e 91‘
st W R (in that regard the file
mdlcates that those duties were assumed in. 1982 rather than, a9 recalled in his 1997 Ol

_mterwew (Exh 3 at 7) in 1983) In

“ In his Ol interview, however #ssijwas somewhat cnqcal o! igff_eg:tiveness as f’—\‘t
a supery _sor (Exh 39 at 9-10. 12), lt mnght be noted thatm gy for only fourf\hQ




e

\was
considerably less laudatory in that it included & needs improvement (“NI") rating in the category
of “monitoring & controlling work progress” (Exh. 18).° In addition, under a then newly-instituted
" Nuclear Incentive Performance Program (NIPI) employed to detern;ine individual 1995 salary
increases based upon the quality of 1994 performance."__: was ranked in[ . l EK_(
the | Ysupervisors in his rating groub (Exh. 26, at 4). E\L_)C _ %
As previously noted gy, iemployment was terminated on August 2, 1895 “due to

- performance deficiencies and poor supervisory judgment“'

| e

2. Relevant Safety-Related Activities -- the ESAS and ATWS Testing Projects

As seen. L Jendeavor 'o link his termination to protected activity rests upon his E\(’)L
assertion that he raised safety concerns in the course of a project fnvolving the Engineered
Safeguards Activation System (ESAS). As also noted in the Introduction, the_ grievance
committee decision reported that the determination to separater had rested, at least in E\(‘IQ

part, on the belief of NU management that he “had exhibited performance deficiencies and poor

supervisory judgment” in connection with Anticipated Transient Without Scram (ATW'S) testing.

$ It should be noted, however, that, in an April 22, 1994 memorandum to Unit 2 :
managers and supervisors, Raymond P. Necci, " made clear his EY)C

belief that the 1993 appraisals had not been stringent enough (Exh. 20).

. SENSITE AT ECATIONINFORMATION—DO NOT DISCEOSE- - -

L)
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The underlying basis for ther ']claim and the ATWS event leading to the management EX. A&
asserted belief will be examined in turn.
a. ESAS. As explained bymthe Engineered Safeguards Actuation Systemis EY. ¢
used ‘t.o detect pipe breaks; “in other words, a nuclear accident.” Upon sensing high
containment pressure, it starts the safety injection punﬁps iﬁ order to cool down the reactor
(Exh. 12, at 28). In short, the ESAS clearly has an important safety function.
In late 1993.5 |
EX T
certain ESAS design deficiencies that had been Apreviously identified, as well as of effecting
desired improvements in the system (Exh. 12, at 29-30; Exh. 27, at 9}. A year later, for reasons

that are in some dispute, the project apparently had not progressed on schedule.®

According to‘ _ bon the ESAS project it was EY C -
known that a Unit 2 refueling outage had been scheduled for November 1994 (Exh. 12, at 34).
Despite the fact that it was a big project -- as, ﬂﬂas being called upon E)( 2C_

]the ESAS system"” -- the work had to be substantially completed when ) E£X e
the outage commances iid. at 30-31). The outage &id take place on schedule, at which time, in

hview. most of the probiems and flaws had been identified (although more might be EX‘E_

discovered) and construction could be started (id. at 36-37).

It was in this setting that, on November 16, 1984) | "that. the EVIC
prior dayk. Qhad come to his office and had issued a verbal El( y [
threat. Speciﬁcal!y.\ ‘allegedly had sta}éd that*w ‘ _WOuld be fired EX 1 '

S Whild y supervisory deficiencies were a major cause; 155y &

seemed any dslay to havé been beyond their control {(Exh. 12, at 28-36;%xh. 21,
at 60-62; Exhi. 27, at 19-20).
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if they extended the refueling outage because of the implementation of the ESAS projef:t
(Exh. 12, at 26, 39-40; Exh. 21, at 54).
Later on November 16, \ | - \:] Ex 2
Raymond P. Necci, then the Director of Englneenng for Unit 2 (Exh. 12, at 40-41). Although
o o messesesesy Necci insists that he Exe.

responded to aWby stating that directors, but not “working-level EX

people,” might be held accountable for ESAS-type problems (Exh. 12, at 41-42; Exh. 23, at 39).

B D

hecollectlon is that Necoq

-t

In any event, apparently dissatisfied with the outcome of the meeting with Necci,r” E¥_)C/
Mnext immediately contacted Larry A. Chatfield, then the Director of the Nuclear

Safety Concerns Program (Exh. 22, at 11-12). In that capacity, Chatfield was responsible for

acting as an ombudsman with respect to employee concerns that were brought to him (id.

On behall of the __ECratiield contacted Necci's immediate superior, Eric A. EY. ¢

c%

DeBarba, then NU Vice President for Nuclear Technical Services (id. at i8). Thereafter,

DeBarba spoke tolsmmes @it nderstood DeBarba as EX
providing assurance that he would not be fired “for a situation such as this” (Exh. 12, at 27;
Exh. 31, at 20). This mademfeel ‘oretty good” (Exh. 12, at 28). EX 7L

8% The latter informed DeBarba that it had not =X 70_

DeBarba also met with Necci and‘l
been his intent t({ ",j__'"_._..'.'"L':‘};uzé%%am%{wnh termination. Rather, his comment had EY (.
been in the context of his belief that the ESAS project was not proceeding satisfactorily and was
meant to reﬂeét his concern that there might be dire consequences for everyone associated
with the project, from Necci on do;.vn, if there were not improvement on that score (Exh. 27,

~SENSITHYEALEGATION INFORMATON-—DONOTBISCHOSE-

—
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at 30-34).~recalled being counseled by DeBarba respecting the need to be careful in gEY 1

his choice of words. It wasmmpression that DeBarba thought that he had chosen E\.J¢_

“inappropriate” words in this instance (id. at 35). DeBarba confirmed that he had been of that

view (Exh. 31, at 22).

b. ATWS Testing. During the course of an Anticipated Transit Without Scram testing

on July 4, 1995, errors on the part of the individuals conducting the operation causedmw €0

~

RSO n turn, produced unnecessary work

for the Unit 2 reactor operators as well as the need to furnish a report to the NRC (Exh. 12, at

61-70; Exh. 16). Although the testing was theMelectrical engineering BV 7€

group| e e .

A root cause investigation < :ne[‘ kulminated in a report, issued on EY- e

5in which the untoward event was attributed tc a number of shortcomings on the E¥ 2%

certain other involved employees. One of the identified shortcomings was the 'E\l‘]L,

el

part ol “and
‘%&;failure to bring management “into the issue at the appropriate time” (Exh. 16, at 2).

Even before the issuance of the root cause report.‘ -
, e

- B

* This will be discussed at grsater length in connection with the examination of the
reasons assigned by management for holding accountable for the incident. E)L’IQ_,




' ] BL1e
Theﬁalluded to hisMnd purported to confirm the substance of a meeting with EY 1L

him on that date during which there was discussed “the poor judgment” he displayed that

eI Speciicaly,he was| T =S

Sir Ba s iateE N JERER PRSI SR U s

Notwithstanding the criticism of his ATWS testing performance, immediately afte(% E‘F’L

e e e O AR AR iy B
-
‘-

was terminated on August 2, 1995\— R RN RRE E'[_,c'

@(Exh. 12, at 86; Exh. 27, at 68). .Subseq'uemly, the group was split into two parts and, as of

the time of his Ol interview in April 1937 §8 LT bR EY-‘)L

SRR o thirieen months (Exh. 12, at 86-87: Exh. 22, at 7).
C.  Management Explanation ofmermination 13 A [

The August 2, 1925 letter advisind:mm his termination did not refer to any specific: E¥7C-r

examples of “performance deficiencies” and “poor supervisory judgment.” (Exh. 4). According
tonas an underpinning of his ~ E% 1L
termination until, some consi&erable time later, he gncountered the notation in the griavance '
committee decision 1o the effect that the management had acted on its belief that such
deficiencies and poor supervisory judgment had been exhibited in connection with that testing.

(Exh. 12, at 17).

¢ Thus, he had become a superviso




,1' Decisional Process.
Given that‘ .
-~ a substantial question Ey' e
arises as to the basis for the belief that, " " Before turningto  EM.1C_

that questlon some exploratuon of the decisional process is warranted. Specifically, what role

: |
_ was Plgyed in that process by each of the three;vels of supervision EV0.
Accordingto . he did not recommend that"_‘"" " befired. His recollection was EL 7L
that DeBarba had first raised the issue ofr ":'jtermination and that his response had been EYIL
that any decision should await' ' W(Exh 27. at 58) Thereafter, e ()
7 .= .- .<INecciat home and advised him that DeBarba desired to termmate #‘pd EY e
at 59). had no further discussions with DeBarba on the subject but it was his E)( 1 [ Lo o

impression that DeBa'sa and Nezci were addressing it fo tavmg.

Ultimately, Necci notmed, ['r'.m it had been decided to terminate, (id.). F\L‘](,

For his part-,':"':""" > e he informed DeBarba of £y 7&
his decision to remove from his su'pf-'*rvisory position although he had not yet decided E)l [
where to place him (Exh. 23, a 43- O) He understood DeBarba's response to be to the effect

that NU was in the process of agopting a new accoun:ability philosophy that called for the
dismissal of employees on the management level (including supervisors) whose performance
on that level was deficient (id. at 50-51). Necci took this new philosophy as provided to him by

DeBarba and characterized as one of “no more fallen angels,” as compelling the termination of

,.a;’.;;light of the perceived deficiencies of his performance as & supervisor (Exh. 37, El( 70_

\.- -
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at 10-11). His subsequent actions towards effecting the termination were apparently based
upon this understénding.

DeBarba confirmed the existehce of the new accountability philosophy in these terms:
“very senior levels of the organization had indicatéd that we were no longer going to place
people who were not cutting it in supervisory jobs into staff positions or lower-level positions,
that if they could not perform adequately in their positions, then we would release them”
(Exh. 31, at 34). Pointing to the fact that[l """ and Necci had concluded thatE;. T EYIC
performance in his supervisory position was unsatisféctory. DeBarba implicitly, if not explicitly,

placed the termination of his employment at their doorsteps (id. at 33, 35).
- JENCENEY & L -
2. R = "Ry [

readily acknowledged tha\_ - “and, EY )

" therefore, did not “have any efiect on the outcome, either positive or negative” (Exh. 27, at 39).

e

Rather, he attributed the inadverter: SIAS event to what he characterized as “arrogant

behavior” on the pari of| L r e Sttt el
T ‘id.) That behavior, in view as also reflected in the root cause Ey y [
investigation repont, was exempiifiea by failure to involve the Plant Operations Review Ey .

Committee (PORC) when he éncoun:ered a problem, a failure attributed byEudigala]to a belief Ey 2K

[ A
on;.  part that the PORC would not “lend any credible review” (id). B e
‘ further acknowledged that he had approved _ decision putting . EY L
s oo niite despite the fact tha]Ehad exhibited that kind of behavior Ey. ~1C_

previously and other kinds of behavior that were; perhaps what | would say is undesirable and

needed correction by supervision” (id. at 39, 41). Asf . EY_' e

- .
—
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This was apparently so notwithstanding! prior arrogant behavior, which did not involve, u g
however, the deliberate withholding of important information from key personnel (id. at 43).

In response to a question as to what - B T T e

Pffered two words: "Quash it” (id.

at 44). He readily conceded that, although he had observed such behévior himself, he had

done nothing to coach or to counselr that function he seemingly deemed to be e
appropriately performed by thel - _ . (id. at 44-45). EX -
Ina nutshellwvl‘:.'_M__ e ‘responsible for his people's behavior” and, thus, B

accountable for Pnaccep:able behavior in connectionls I TResict (d. at 46). €Y1
This was so even though he had not personaliy observed & prior instance when ‘had EYXC_

withheld information from key personne! and did not know whether any such conduct had come

7 atiention (ig). ExNC

-

In this regard,:;__ . -invoked the concep! of every leve! in a chain of command being gx L
responsible for what transpires on tnhe néxt lower level (id. at 47).° Thus,Mtarmination Ex1e
- for poor supervisory judgment couid be attributed to the tact that he had the opportunity to
influence overall the sersrmance ¢ his group and had not done so (id. at 49).
Necci's view of| ’ ' : . ‘..\Qidld not differ Ext

materially from that of - jasreflectinga gy 1L

lack of leadership, training, and standard éetting ont part (Exh. 23, at 45-48). EX1&

® While he had not been personally disciplined for the untoward_{ . TR

o~

e ARSI (Exh. 27, 21 48).
This reassignment -- which apparently involved a demotion -- might, of course, have been
inconsistent with the “no fallen ange!'s” philosophy if that philosophy were still in effect at the
time.

—SENSIFIVE AT ESATIONNFORMATION—DO-NOT BISCHOSE-
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—

3. Other Considerations Assigned fof_ Termination E¥L

-

Although the grievance committee decision focused orn the management'’s belief that

"had exhibited performance deficiencies and poor supervisory judgment in connection £Y7¢_
with !M . |Necci expressed the opinion that his supervisory Ex 1L
shortcomings had been revealed in other contexts as well. Necci pointed to the previously

mentioned low ranking \_ - . "'":jperformance inthe newly- EY 7¢_

instituted Nuclear Incentive Performance Program (NIP!) that determined 1995 salary increases

—

(Exh. 23, at 64-68). More generally, he characterized ‘

"~ termination as the culmination of EY_

a number of years of dealing with him as.a supervisor. in Necci's words, “*was looked at  EY 1C_
as someone who was finding it very difficult to be part of the management team, and this goes

back as early as the first part of 1294" (id. at 12}.
In this connection, Necci dismissed the thouz~t that, prior tc being terminated, | Ex

”~

should have been afforded an oppartunity to improve his performance as a supervisor.

Although not disputing tha! the new phiiosophy regargding management accountability would not

r«-’.ﬂaw

have precluded resort to that option, Necci had concluded that placing ¥ O af,f&;f;ss;;';;;@.

L
b'iv.;:uld not have had affirmative results (Exh. 37, at 11-12). As Necci E* e

putit,a _',would have left in a supervisory roie and it was clear that he “was not  EX ')Q

qualified to be a supervisor from a tschnicai standpeint or from a isadership standpoint” (id.

at 12). Necci added that, even though not documented in the NU performance improvement

program, for over a year a “fair amount of time” had been devoted to working witr{, ..4ionhis EXIC

perceived deficieﬁcies and “we had gottentoa ﬁoim where we just couldn’t afford him to be a

supervisor anymore” (id. at 12-13).

-

SENSITIVE ALLEGATION INFORMATION -- DO NOT DISCLOSE
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_poted his dissatistaction with| o jwnich FYIC
he attributed largely to the latter's weakness in the monitoring and control of work in progress
(as earlier noted, this was the category in which[ . _had received a “needs improvement” EYC
C o (Exh. 27, at 18-20). Thatdeficiency,inZ _ "7 By
had not been confined to the ESAS project but waéa “common theme” (id. at22). EY¥1C
D Disparate Treatment | |
As seen, DeBarba's decision to terminat.é"_:"— "]employment was said to be based on EY I
a newly-formulated management philosophy calling for the removal, rather than simply the
demotion, of employees whose periormance in & supervisory capacity was found wanting. That
sucha philosophy in fact was in place was confirmed by Robert E. Busch, at the time the NU
Chief Finaheia! Officer. Referring to it in terms of “no fallen angels,” he explained that it had
been instituted sometime in 1994 and amounted to this: if an employee in a management
position did not “perform up to expectations,” he or she “wili no longer be permitted to step
down into a lower position™ (Exh. 32, at 27-31).
Nonetheless, the Ol investigation turned up - lapparent departures from the “no fallen'E)ﬁC»
angels” philosophy subsequent to its adoption.: e |were ExC
determined to be deficient in the perisrmance of their supervisory functions and, yet, “ were EXIC

aliowed to assume a lower non-supervisory position.™

1. ' 1373 v

-

-y

- —

orgamzauon headed by E\ﬁ (3 _
EK“’C./ .

Necci. His immediate manager superior, however, was not;

*® The Ol record does not disclose whether 5%t these employees had voiced Exe_
safety concerns pnor to thelr demotion in lieu of dnscharge
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U LBV
(Exh. 40, at 7-10).

In common wﬁhF ' . was regarded by both Necci and his immediate superior E,Y.‘)C,

s

as not carrying out his supervisory functions satisfactorily. According to Necci, the feedback

—

from plant management was to the effect that “some of the areas that." C :was responsible E\l’) [
for were just not getting it done. He was more of an:  :than he was a supervisor” | I
(Exh.23,at53). . . “»ureally was not good at  EY."IL_

delegating work, following up on work. He was more a better worker himself” (Exh. 40, at 10).

—
R RPN FRT LA et e ey

This evaluation was fully reflected mlm ————— TEN G

” _':and endorsed by Necci (Exh. 41). The appraisal contained three “needs

I eV e e MIIE e e

improvement” ratings (in contrast 1o the one such rating given to] ot E¥IC_ .

P
as well as this comment "As g su;e-—viscr." . was wzek in delegation, holding people E}L &
accountabie, and movingf ig9. EyIC '
At the same time.l ~ | " noted tha?t‘%_was wan EY1C
extremely valuable asset to the company when utilized at the technical level” and that he had

, ”""3::.:- for E\L‘JC__

“recently decided toj"""
which he was “much better suited” {id). In this regard, ~ook note of a number of perceived E\/ 20

attributes: #Esss

vas “extremaly nard working™: possessed “excellent operati;nal knowledge™, EV1C
worked “extremely wel! with others”: was “customer orientated”; and had a positive “can do” |
attitude (id). |

His Ol interview refiects tha{;fﬁgfﬂ;was very anxious to retairi:m in a non-supervisory EX1C_
position notwithstanding the new “no fallen angels” management philosophy (Exh. 40,

at 10-11). In discussions with Necci, he communicated that desire (id. at 11). ltwas apparently

PP
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atr_ suggestion, with Necci's concurrence, that:

el

r .

id. at 12-13; Exh. 23, at 53)."" Necci would not speculate as to whether, upon request,

L. “would have received a similar opportunity to take a demotion in lieu of either termination

ore Y(Exh. 23, at 54).7 YL
2. EY I

Ceyne

_‘(Exh. 42, at 11). The operating license for the Haddam
Neck facility was held by the Connecticut Yankee Atomic Power Company (CY) rather than by

Northeast Utilities' Northeast Nuclear Energy Company (the holder of the Millstone operating

licenses). Nonetheless, thers seems to have been a very close connection between the two
companies and NU proceduras were used a: CY for discilinary action and performance

appraisal type issues (Exh. 42, at 14: 36-20. 42}).

v sZwas terminated, on September 5, 1995, © ;,;.';i}vas relieved of EL
-t

his supervisory functions and assigned tc a technical position (Exh. 43). This action was
expressly taken by Waig as “a result of performance deficiencies «EM{axhibited asa Ey il

\J B A " (ig.). Prior to its execution, Waig had discussed EY 11

-

" Necci expressed uncertainty as to whether the “no fallen angels” philosophy was in
effect at the time [menmesssssiswsmimmmeiesimmomeni SN Exh. 23, at 54-53). But, EXC
Riley recalled that his discussion with Necci regarding his desire 10 retain“w_as inthe EY"¢_
context of that phiiosophy (Exh. 40, at 11). This squares with Busch's recollection that the
philosophy surfaced in 1894,

**ilnsofar as the Ol record reflects. DeBarba was not involved in the decision to allow
" o) EX
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shortcomings as a supervisor, and the demotion, with his own supervisor. He also E¥ 1€
contacted Millstone human resaurces personne! to determine whether the” Wwould be 2

consistent with company policy (Exh. 42, &t 32-33).
When asked why he had T him, Waig pointed out BLIC
that “outside of his supervisory capabilities,r wasa good employee” (id. at 34). He g¢ 1L

went on to note that considerable time and effort had been invested in training him, that he had

PP

e AT ek i S ARV o A s st

done very well as a’

i i EOER I I D S s

~ } When asked about the "no fallen angeis” philosophy, Waig stated
that he had not been aware of it {id. at 40).
E. The Grisvance Commitiee
The three members of the grievance committee that overturned:’ “=*yermination £ 1
were: Francis L. Kinney - Senior Vice President Governmental tairs; John W. Noyes - Vice
President Business Strategy: and Frank P. Sabatino - Vice President Whoiesale Marketing.

Each was interviewed as par: 2¢ the O} investigation.

r ' -., ) .;'.. : it v
i - .
‘.

oo BOC

As seen
attributed his termination to a manajement belie! that he had exhibited performance

..;%(Exh. 9). EvL

deficiencies and poor supervisory judgment\:ﬁ
Nonetheless, accorging to Kinney. the committee had concluded that: - had been £+ 1
terminated “for poor supervisory skil's, 5ot on one incident, but overall, over time" (Exh. 47,

at 11). Additionally, Kinney had no recoliection of the allegedwthreat being raised by E¥ 7L

the committee in the questioning of DeBarba and Necci (id. at 12)." Indeed, as Kinney saw it,

3 Because of a scheduling confiic’ s -
(Exh. 49, at 16-17). o

did not appear before the committee A [
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there was little need to focus on the threat b'ecausei ‘had brought his concern to DeBarba 2 M/
and apparently it was “reconciled” by DeBarba's assurance?_ ‘would not be fired EY e
.~ : .

Noyes' recollection coincided with that of Kinney in that he had been convinced that the
basis for the termination was - overall superwsory capabtlmes ~ie,hewasnot EXIC
“specifically fired for an event that occurred (Exh 48, at 24). Insofar £y g
as the alleggd threat was concerned, Noyes thought that it had been handled whenﬁ.__ J Ey 1L
brought it to the attention of DeBarba; that it had then become & resolved issue; and that it had
not come back “to haunt" o Jater on” (id.) Ey 1
According to Sabatino, the managemenf testimony put betore the committee --
apparently presented largely by Necci -- disciosed “a pattern of poor supervision, and poor
supervisory judgment on _virtuany everytning” (Exh. ¢9, at 32-33)."¢ As Sabatino saw it, the
ATWS event was “sort of the straw that broke the camel's back” (id. at 33). In that regard, he
noted that, after alluding to thz! event, the ccmu;nittee's cecision had stated that its
“investigation also revealed that | " di2 nct demonstrate the supervisory skills necessary L
for hfs‘position as supervisor” (id.: Exh. ;).
F. The Continuing Retakation Ciaim
o Jdid not expact that the members of the grievance committee, who he E‘FC,

characterized as "good, honest men,” would put in writing that he had been retaliated against

for raising a safety concern (Exh. 12, at 87-88). Although he was persuaded that such

“ Necci did not recall having referred in his committee testimony specifically to a belief
thatmlhad been terminated because he had exhibited performance geflcuencnes and poor BEIC
supervisory judgmen{ -+ il (Exh. 23, at 60). W L

. O A demonstrated tack of superwsory capablhty EXC_

(i_g. at 60-61).

SENSITIVE ALCEGATION HVWNW
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retaﬁation had occurred, he could understand the reasons for their reluctance to expose their
employer to possible “future lawsuits and NRC prosecution and all that” (id. at 88). But he was
surpriséd by the references in the committee decision to supervisory deficiencies -- he had

thought that the decision would be kept “general and neutral” and he believed that those

references would serve to cloud his future (id. at 88-89, 93-94).

Specifically, althoughr. “The i By

regarded the reference in the decision to supervisory performance deficiencies as a message

-

”’“"‘;that he was “no EY 1L

(when taken in conjunction with his[v e
longer capable of being in a supervisory position” (id. at 24). Observing “there's a big

difference there,” he opined that the reference would prove a hindrance were he ever {0 seek

. other employment (id.).
According to Robert W. Romer, the Human Resources Director for the NU Energy

Resources Group, when he met with him {5 review the grievance committee decision sl £y )0

»did not comment negatively, or object” although he professed surprisé at the mention of the

}vhich he did not believe had been an issue in his grievance (Exh. 50, at 44, 46). A

-

Romer also addressed the matter cf!“".‘,:' o ;i?'jexpressed desire to have the communication EY¥
A B

advising him of his restoration (apzarently in NU pariance referred to as TR
2 ~..Eg~':"'—"f"' . - . -
. i .

_1,. fhat haq ledtohis E\¢

e e SRS AR & wIs R S PR SN
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termination (id. at 32-34). After consuliation with the !égal office, Romer subsequently informed

SmESE sl could not go into such an issue and that the grievance committee EX J¢__

decision was the document that reflected the outcome of the grievance process (id. at 34,

42-44). It was in that context that the two men reviewed the decision (id. at 43-44).
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i1l. ANALYSIS

Against the foregoing factual background, we turn to an analysis ofi ) d'\c,
'l(1) that his termination was the result of his engaging in protected activity (i.e.,

raising a safety concern); and (2) that a portlon of the content of the grievance committee’s

o s it PN ‘. e e - “"’“"JThe E}\Q 1(/

decision i

allegations will be considered seriatim.
A fw “Termination Vi

In passing judgment orr “* first allegation in light of the settied principles B
governing this kind of inguiry, these questions are presented: (1) did?‘“""' “*engageina EY IC_
protected activity that was sufficiently proximate in time to his termination (the asserted
retaliatory action); (2) were the management oificials responsible for the termination decision
aware of the protected activity: (3] didf * termination constitute adverse action; and (4) EX &

was the termination decision entirely founded on the legitimate business reasons assigned for it

or, rather, dld it rest, in whole or in part, on a purpose to retaliate agamst,o for having EY “TC_

engaged in a-protected activity.

1. Protected Activity

P

Becausd s ;'_'attnb.J.es his dismissal to his action n'gw G

-

W ELC

i .flu.'lé: jthe question of the existence of 2 protected activity comes down to whether A o T

4(‘

that action so qualifies. The answer must be in the affirmative.

AsT |

LTSRS R e e T o ,‘i_g\.‘ Q/
| (,/\\’\

were in effect being told: finish the ESAS projéct

LR R

before the scheduled conclusion of the Unit 2 refueling outage or be fired. Under this
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interpretation( were implicitly, if not explicitly, being invited -- indeed ExC

strongly encouraged -- to cut corners in the modification of a system that beyond cavil had
safety implications.'

It is of no present moment whether‘: A.Jcorrectly read the'im“ o }tatement. itis B0
enough that he had a good faith belief that he was being pressured to complete the project by a
certain timé no matter what intended modifications in the interest of the proper functioning of

the ESAS might be left unaccomplished. On that score, even if accepted, the explanation of

N o sy,

the perceived threat given by’ . :;to DeBarba scarcely alters matters. For, according to v
that explanation, the intended thrust of the message was that the careers of everyone

associated with the ESAS project -- from Necci on down to and inc!uding'.';;’“ "4 might be Eyt
in jeopardy if the project did not proceed more expeditiously. Had he so interpreted it.[ “"‘“‘"f EMNIC
still would have had reason to be tr-oubled about the.effect upon his NU career should the need

to complete safety-related modifications extend the ESAS project beyond the scheduled date

for resumption of Unit 2 operation. This seemingly was recognized by DeBarba in admonishing

. ““¥or a poor choice of words. | A
= -

It should be deemead egually irrelevant that, in reporting the perceived threat to higher

authorityf"i' " “"may well have been motivated principally by personal, rather than safety, EVTIC

s

concerns. Irrespective of what his purpose might have been, the fact remains that, as he

S AN Goes not appear to have understood theE S message as meaning simply Ex ¢
that, to avoid discharge,, INGIMISSMIBEE 2 10 ensure that the entire ESAS project was E¥nC
satisfactorily concluded by the stated deadiine; i.e., that $ilighad to work more efficiently s0 £y ¢
that, with all safety considerations taken into account, Unit 2 could return to operation on
schedule. Nor does the explanation of the asserted threat given by - to DeBarba Ex
suggest such an intended meaning. :
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understood it, the\ statement had definite safety implications. As such, in bringing it to Exv 1
light; i jwas engagin;in a protected activity.® £y 1L
2. Management Awareness
“individuals --! were instrumental in eftfecting EY 1L
i)termination. All were fully aware of the protected activity. See supra EK"C/
pp. 5-7, 9-10. -
3. Adverse Action

There is no.question, of course, that the termination orf_ f’f”’"""’"’:‘-’j‘employment constituted E¥IC.
an adverse action.
4. Protected Activity/Adverse Action Causal Nexus
In light of the foregoing, the pivotal issue becomes whether the decision to terminate
““rested entirely upon legitimate business considerations or, rather was influenced by E¥ ¢/
| jprotected activity. For his part. "“maintains that the reporting of the perceived £y i
threa‘. was at the root of the termination. Unsurprisingly, the management officials deny that
claim and insist tha;I mempoor performance as a supervisor, taken in conjunction with NU F\i C
management's naw '-r-d=v='3p=d 'ng fal.en angels” phiicsophy invoked by DeBarba, was the
sole underpinning of the termination.
As is generally the situation in cases such as this, there is little (if any) direct evidence to
assist in determining wherz the ‘-uth might lie. Thus, itis necessary to search for circumstantial

evidence that might tend to point in one direction or the other.

£ The period between the protected activity andmtermmatlon was less than nine £¥ 7
months] ) ' Under any sfandard, that interval was  EX )¢_
sufficiently short to aliow i mqunry into whether there was a casual link between the two events.
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a. Supervisory Skills. !f one accepts the appraisal of"_" supervisory skills offered Ev e
by‘ ,' | those skills were significantly deficient. Indeed, they were so ey

substandard that, in Necci's judgment, no useful purpose would have been served in according

= “~"he opportunity to remedy the shortcomings through resort to 8’ s AL
It was, of course, the denial of that opportunity that subsequently led the grievance ‘
committee to overturn"'"”" ~* “"termination and direct his restoration to NU employment.” E¥
' wm; however, a neophyte supervisor at the time he camef“m‘h W By

A ww To the contrary, he had become a’ e o in the electrical £y —’C

LA .
w: earlier. 52 C

engineering area in 1983 or before' -- at least F

uw&»&;:-ﬁ-
That being so, one might justifiably be curious respecting howit .- -had survived as a E\/« 1

supervisor for over a decade if, as_ ™ assened in 1984-85, ne failed miserably £y ¢

. inthat role, record at hand, however, provides nc iffumination in ) that regard.
The only f;ther"I ) perisrmance appraisal at hand is that for 1993 which had been- Ex e
prepared byt~ . - va Apart from the fact that g B
% op it ; . ﬁ»
-«*fgfx‘ il on the \.hone Mas nighly complimentary of E¢C
performance. It was not unti! his Ol interview that%ventured the opinion thai ﬁ EIL’?Q

effectiveness a2s a supervisor was 05en 1o Some criticism.

On the face of it, it seems quite mprobable that, aﬂerﬁrears of acceptable  E¥ 1C

** See supra note 3.

——SENSITIVEALLEGATHONANFORMATION-.. DO NOT-DISEGEESE
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his position without providing a formal opportumty to rectify the perceived deficiencies. If,
however, there had been previous criticism of\r supervisory performance reflected in E)L |
performance appraisals prepared by prior superiors, it is reasonable to assume that NU
management would havq taken great pains to place those appraisals in the Ol record as part of
its justification for his termination. That the record is totally barren of anything of that nature

supports, if it does not compel, the inference that\ e personnel records contain nothing E}{ 1w

validity of the claim that, in'.v."‘ bass

summarily removed from his position -- again, without being provided the opportunity to improve

that apparently was mandated by company and departmental pblic_ies.

b. ATWS Testing Inciden:. As seen, the grievance committee decision and the
recollection of the commitice membars are somewhat at odds regardin;wg the role that the
untoward ATWS testing inciden: played in!iiiiiis.crmination. Accordlng to the decision, the €Y 1L
termination rested upon “performance deficiencies and poor supervisory judgment” exhibited in
connection with that incident. The committee members, however, did not recall that the incident.
played quite that decisive a role although they acknowledged that it was pne factor among
others and. in the view of one member, represented “sort of the straw that broke that camel's
backfj

Regardless of whether tha terms of the decision or the committee members’ memories

are closer to the mark, it is clear from the Ol interview of-that he relied heavily upon E¥ ¢

¥ In a telephone conversation on February 19, 1999, the Ol Specnal ent who
conducted the investigation, Kristén L. Monroe, confirmed that her review of eyc
' disciosed that they were all favorable. £y L

. —SENSI?I-VE—AH:EGAI!GN%NF@HMA?{GN?-BG-NGFB}S&OSE“
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the ATWS testing incident in seeking( removal as a supervisor. Atthe same time, the . EX 1

reasons he assigned for that reliance are, at best, of extremely dubious substance.

Because[ é\p‘\b
Instead, as the root cause

investigation report confirmed, those errors were committed by the persons actually involved in

the testing, princpalyl I T8

p e

Given his lin the ATWS testing, how then could]s ‘ N AV T
Sudigala with the failure to have fulfilled his supervisory responsibilities with regard to the

untoward incident? Sudigalé seized upon the fact that, as the root cause investigation report

i

. concluded, one ofi ' ' .
reflected
“arrogant behavior” for whicri_ ‘ AN A [
joYyle

b ' . and.in: words, “quashled} it.”

-

The difficulty with this line of reasaning is readi'y apparent. To begin with, in order to

0 .
| . Sl
e ‘ Yet, despite

that k_nowledge.' ¥

’ S\ g [

—
&
.

More important, not only had he never personally observed a failure onL ‘partto EY‘JQ

, f"‘*fcoﬁld not say that ,.z,wéé,'had ey

provide crucial information to key personnel but also:!.»:?«%‘sﬁl
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encountered such conduct. Thus,\ was enceavoring to iay at doorstep a E)L 7c/

spec‘rﬁc\f

preventive measures in advance of the testing.?

might well have had no reason both to anticipate and to take EY ")(_

Finally, there is not an adequate, plausible explanation for the fact thal e [

terminated and, more significantly, as of ' ' E\L 0

,Surely, there is at least a facia! inconsistency between discharging

a supervisor for failing to correct a subordinate’s shortcomings and thenf | ,-,_ij
b t

T e T Whather oF nOt that action was later regarded £y him as 2 mistake
. —

(Exh. 27, at 68). the fact that speaks EY 1L

volumes on the question of the legitimacy of (endorsed by Necci). ""‘"‘E\‘Vjc’
ATWS testing incident 25 & sasis for Regan's

. “N= Fallan Anzels” Philososhy. Thers appears 12 be no guestion that. at the time of

termination, there was in %22t = NU management philcsophy that celled for the £ 0

evaamnes . O SUZENVISOrS whose performance in that capacity was found E)( 21

unsatisfactory. Thus. once e 4:,; a Eye_

supervisor dictated nis being removas irom nis position, DeZarca’s action in terminating him

-

might well have been mandates.

The Ol investigation uncovered, however, ¥mesasiasuis in which the “no fallen angels” Ex ¢

JRANE

philosophy apparently was not foliowed, - SSs@sERLC e -

Zmes= - concession that, notwithstanding his previous observation of; Ei@ifalleged £X 1L
arrogant behavior, he had done nothing to correct it also is troubling. Even if he normally left
such an undertaking to the first-level supervisor, one would think that he would have at ieast

called the observation to;......ewms attention. There is no recarc indication that hedidso. EX7C_

—SENSJIME.ALLE-GM@N—NFGRMAIL@N——B@-N@LQW- S
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. = (’»:]L,

3 Although not detailed in the Ol record, there is an obvious close

relationship between | (_}‘\L
‘Nonetheless, because it does not appear that any of those officials involved in
termination played a role in} " and additionaliyl e
brofessed a lack of awareness of the “no fallen ange!s” philosophy. the demotion cannot be
taken as an example of invidious disparate treatment.
IEE‘.‘ e e . ”“‘&\"1&
. ‘Nho also reported to Necci. Although his was even more £X L
unfavorable than that of - A

some point shortly before that appraisal was issued cn February 6. 1995.

Despite Necci's professed uncerntainty in tha: regard, the best evidence is that the “no
Lt

fallen ange!s” philosophy was in place at the time and, therefore, seemingly received EY L=

treatment difierent from thats ', Itis much less iy [

clear, however, that this ccnsideration supports claim that the reasons assigned for his €Y L
termination were pretextual. The moving force behinz tne dacision to allow EY 1C
It ascears that he hac s high regard for; ExC

and a reluctanze to see him terminated. He thus successfully endeavored £y
to convince Neccithat . L Sighiﬁcantly. for EVMIL
whatever reason, the retention question seemingly did not reach DeBarba -- the official who

orderecf ;_termination in compliance with the “no fallen angels” philosophy <-and, E¥ 7L

~—SENSIHVE ALLEGATION INEORMATHON-——DO-NOT-DISGLOSE-
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consequently, there is no record basis for charging him with disparate treatment insofar as

: ‘are concerned.?!  EYX T
d. Termination Disclaimers. No great significance should attach to the fact that; By
i ':gdisclaimed any purposeA to have ’ ;terminated, as opposed to being E)L o
simply - _ For one thing, it is reasonable to assume that ExC
they were aware of the “no fallen angels” philosophy at the time they soﬁght’ o £y
— In any event, any link existing betweenil: protected activity and their desire EXIC
tci ) ‘cannot be deemed permissible simply because they F_x C

purportedly were not pressing for his termination as well,
e.( Performance Appraisal. There is a final matter to be considered on this phase 22 &
+ of the inquiry. While standing alone it might not have large currency, the fact tha( = ey ¢
A‘reporting of the alieged threat undsubtedly caused. Fqnsiderable EYlC

embarrassment should not be whotly discounted in assessing what transpired thereatter.

This is not to say that the “needs lmprovement rating in one category on\ f,)( j‘lL
performance appraisal necessarily was unwarranted. Noris a current judgment possble '
regarding the justification for ranki'\g for the purposes of the Nuclear Incentive  E¥Y

Performance Program (NIPP) datermination of salary increases based on the quality of M Ec

; j:;jthere is D\CL

" While placed at the bsttom of the S

PSPPI
o s PeATE BN

[

2! |n the circumstances, it is not of present crucial importance that the Ol record does
- not reflect whether ahad Dresented safety concerns in advance of e
being gﬁ,,;;";m wsowinndl That DeBarba was not involved in £y ¢
" either demotion is the dlsposmve consuderatlon msofar as the disparate treatment issue is

concerned.
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no information in the Ol record respecting the other seven and their relative levels of
competence and performance.

In tl;\e circumstances, the most that can be observed respecting theﬂ'ﬂ performance '
appraisal and the‘NlPP ranking is that both post-dated the reporting of the threa’t and, as such,
conceivably might have been influenced by the embarrassment it manifestly causecr \ E,)[‘ﬁ
(and possible Necci as well). Because any determination in that regard would have a high -

element of conjecture, the ultimate conclusion respecting whether. termination had a E)l 7L

pretextual foundation is better grounded on a weighing of the other factors discussed above. In

examining those factors, however, it is not amiss to bear in mind that at least had EW‘?Q
reason to 100k upon with distavar quite apart from his appraisal of the latter's abilities.? EyHe_
B. Continued Retaliation

. : | Jsecond allegation. that :he. statements m thg grievance committee decision EY K
regarding his supervisory performance constituted contin'uirig retaliation against him, is a short
horse soon curried.

Beyond doubt, having found the termination unwarranted on procedural grounds, the
grievance committee might have confined itsell to a drief notation respecting the reason that
had been assigned by management for taking that action. In the circumstances, no compelling
necessity seemingly existed 15> make specific reference’ letaloneto EY 7
provide its own conclusion that . had not demonstrated necessary sup;rvisory skills.‘ EY 1

——

Rather, given the result the committee reached, it would have been enough to have stated,

2 For his part, Necci appeared to believe that he was included in the DeBarba
admonishment (Exh. 23, at 42). Additionally, he expressed dispieasure respecting!_ . et
- rather than simply bringing it to the Ey 1

attention of highe.'r-ie\./él n;;ﬁagem'elnt (Exh. 24, at 4). =

S ENSHIVEAHECATHON-INFORMATION—BO-NOTDISCLOSE
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without elaboration, that had been terminated because of the management's perception e
1. —
that his performance as a supervisor was inadequate.

But it scarcely follows that the committee was obliged to follow that course, let alone that

the choice that it made might have had a retaliatory foundation. Insofar as the Ol record
reflects, neither DeBarba nor Necci was involved in the fashioning of the grievance committee
decision (which reached a result with which they likely were in sharp disagreement).23

For their part, none of the grievance committee members had apparent reason todo

-

harm t{ "™ either stemming from{" Jprotected activity or otherwise. Indeed, the fact EXC_
that they ordered his restoration points in exactly the opposite direction. If so disposed, they

likely would have encountered little difficulty in'turning a blind eye to the internal guidance

respecting affording an opportunity for performance improvement. Specifically, they might have

endorsed the Necci position that™“**1had received sufficient counseling on his supervisory EX (.

e

deficiencies and was beyond peossible redemption through al™™ et

-

Nor is there a foundation for a retaliation ciaim in the refusal to accede o ‘ﬁ' Ey K
request that the - o B »:-.-ziasj it appears from the £
uncontroverted testimony of Romer, the Human'Reiations official to whom the request was '
presented,' that such inclusion was not permissible. In any event, the'denial of the request can
scarcely be placed at the doorstep of any person in NU management who might have been

—

bent on retaliating against{###MMe bacause he reported|

-

% perceived threat to higher Y

the grievance i N

authority. Moreover, after the request denial, Homer reviewed wnth

-

committee decision as reflective of the outcome of the grievance process and encountered no

objection or negative comment.

— _
Z’Wdid not even appear before the committee. See supra note 13. e
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In short, the second allegation must be rejected as totally without substance.
IV. CONCLUSION

As might be expected, there is no direct evidence in the Ol investigation record bearing
significantly upon whether\\' | \protected activity (the reporting of the perceived:"/' ' j E)L‘)Q
threat) was a contributing factor in the decision to terminate his NU employment. Nonetheless,
there is persuasive circumstantial evidence supporting the existence of an impermissible link

between the two events and, therefore, a violation of 10 C.F.R. § 50.7.

That! o fve-\ attempted to establish the documented existence EX 0
of deficiencies in, “nerformance as a supervisor in the decade preceding 1994 materially EX—)C_
undercuts their claim that, in thez_ “his supervisory performance was 0 Sy

-

poor that it would have been unavailing to provide him with an opportunity to improve.

Moreover, the assigned reason for h ..o!dmgﬁ ' | oo o * E¥Yne_
hs demonstrably specious as formulated. In addition, that reason ﬂaes in the teeth of

the fact that, after ~ ° ~ “termination, the employee (Fox) who assertedly had demonstrated Ex¢.

shortcomings that , should have endeavored to remedy was himself’ B ey
The Ol investigation record contains nothing that might serve to count‘er. let alone

outweigh, these considerations and thus negate the inference that his protected activity was

involved in the decision to terminate It need be added only that, while that decision was E¥ 1C_

made by DeBarba, it was L . -.~who brought it about and should be held E£YC_

2 Even had there been such deficiencies, they manifestly were not so serious as to
have occasioned the removal of##=; _', asa supervnsor E)th

WMATION -- DO NQT DlSGtGS-E
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accountable for it. It was their representation thatl be stripped of his supervisory position ﬂ! e

—t

-- again without being accorded an opponunity to demonstrate improvement -- that led to his
dismissal in fulfillment of the “no fallen angels” philosophy adopted by senior NU management.
DeBarba seemingly did no more than give effect to that philosophy on the strength of the

appraisal o1 \provided by his first and second level supervisors.? Despite its vigorous E¥ T

assertion, the claim that - y‘”as EX .

—

inadequate was long on sweeping generalities but very short on concrete examples. As such, it

| e

]
—-—

cannot carry the day any more than can their reliance on the untoward'
as a basis for their insistence thaa‘ was a grossly inadequate supervisor. £X

While the Ol record thus substantiates’ first allegation. the same cannot be said EX)C

*for his claim that the grievance committee decision reflected continuing retaliation. That

decision reached a result in his favor. And, while the decision contained language that he

would have preferred not be included, there is absoiutely nothing in the record to suggest that it

was either in terms improper or motivate2 by arimus on the part of the committee members --

none of whom seemingiy had any involvement in his protected activity.

# This conclusion is warranted notwithstandingl mjepresentatlon that DeBarba £XYL
had broached the subject of] . stermination in the wake of the i 3

(Exh. 27, at $8). The Ol record as &whole leaves fittle doubt that it was the r
appraisal of b-m . supervisory performance that was at the foundation of the termmatnon RS
Further, it was Dqurba who had taken - 1o task for his poor choice of words in  £¥.9¢_
communicating with EXC S

— SENSITIVEALEECATIONNFORMATION-—DO-NOTDISCHOSE~




