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Babcock"dnd Wilcox..facility at Apollo, Pennsylvania.

. March 29, 1989

Congressman Joseph M. GayHpS has referred to the Nuclear Regulatory’1fl'
Commission your letter ofiiiiE : R requesting that a public fearing

be held toSolicit public comment on the proposed license renewal 87 the

To request~an adjudicatory hearing you should follow the procedures’ in the
newly published regulations of the Commission for the conduct of adjudicatory
hearings on materials license applications and renewals. A copy of the new
regulations which become effective on March 30, 1989 1is enclosed. Although
the procedures are relatively informal, a perscn who requests a hearing must
still demonstrate that he or she has a property, financial or personal health
and safety interest that would be adversely affected by the applicant's
proposed activities.

A

If you have any questions about the informal procedures you may call Robert
L. Fonner, Deputy Assistant General Counsel. for Rulemaking and Fuel Cycle at
(301) 492-1643. We are pleased to have been able to assist you. ‘

Sincerelf yours,

- Y74

William C. Parler
General Counsel
cc: With enclosure: K
Joseph M. Gaydos, M.C. :
979 Fourth Avenue . | /
New Kensington, PA 15068 :
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O UNITED STATES
. NUCLEAR REGULATORY COMMISSION
WASHINGTON, D. C. 20555 )

o _ March 29, 1989

ot

Congressman Joéebh M. Gaydos has ref d to thg Nuclear Regulatory
CoemmissTon ycur letter of %requesthg that a pubMt~hearing
be held ‘to solfcit public comment o proposed license renewal for the
fabcock and Wilcox facility at Apollo, Pennsylvania.

To request an adjudicatory hearing you should follow the procedures in the
newly published regulations of the Commissfon for the conduct of adjudicatory
hearings on materfals l{cense applications and renewals. A copy of the new
regulations which become effective on March 20, 1989 {s enclosed. Although
the procedures are relatively {nformal, a person who requests a hearing must
still demonstrate that he or she has a property, financial or personal health
and safety interest that would be adversely affected by the applicant's
proposed activities. ; ’

If you have any question§ about the informal prbcedures you may call Robert
L. Fonner, Deputy Assistant General Counsel for Rulemaking and Fuel Cycle at
(301) 492-1643. ¥e are pleased to have been able to assist you.

- . ‘ Sinceré!y yours,

W Tar

General. Coursel

cc: With enclosure: - :
Joseph M. Gaydos, M.C.

979 Fourth Avenue :
New Kensington, PA 15068
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March 29, 1989

Congressman Joseph M, G;  h; ef p the Nuclear Regulator
Commissjion your letter oflllaihi Co Brequesting that a publit Fearing
be held to solicit-public Comment on the Mroposed license renewal for the
Babcock and Wilcox facility at Apollo, Pennsylvania.

-

To request an adjudicatory hearing you should follow the procedures in the
newly published regulations of the Commissfon for the conduct of adjudicatory
hearings on materials license applications and renewals. A copy of the new
regulations which become effective on March 3C, 1989 is enclosed. Although
the procedures are relatively informal, a person who requests a hearing must
sti11 demonstrate that he or she has a property, financial or personal health
and safety interest that would be adversely affected by the applicant's
proposed activities. :

If you have any questions about the informal procedures you may call Robert
L. Fonner, Deputy Assistant General Counsel for Rulemaking and Fuel Cycle at
(301) 492-1643. We are pleased to have been ahble to essist you.

Sincerely yours, : )

William C. Parler
General. Counsel
cc: With enclosure: ¥

Joseph M. Gaydos, M.C. i
979 Fourth Avenue R
New Kensington, PA 15068 i
NISTRIBUTION: .
PLFonner 0GC R/F .
SATreby Regs
WCParler Central File (\
) &
OFC -0GC :0GC -
NAME  :RREginer SATreby
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Done st Washingtoa DC, this 23nd day cl
February 1968 L

James W. Gloseer,

Administrator, Animal and Plant Hechh
Inspection Service. :

[FR Doc. 034823 Fled 3-27-4& &45 am]
BNLING COOR 34 10-34- .

NUCLEAR REGULATORY o
COMMISSION

10 CFR Part 2

informal Hearing Procedures for
Materials Licensing Adjudications

agency: Nuclear Regulatory
Commission.
Acnon: Pinsal rule.

sUMMANY: The Nuclear Regulatory
Commission is amending its regulations
to provide rules of procedure for the
conduct of informal sdjudicatory
hearings in materials licensing )
proceedings. The Alomic Energy Act ol
1954 requirea that the NRC afford an
{nterested person, upon request. a
*“hearing,” in any procesding for the
granting, suspending, revoking. or
smending of an Nkna license, including a
license tnvolving source, b uct, and
special nuclear materials. The v
Commission previously bas determingd
that the *“hesring” provided fora
materials licensing proceeding need pot
encompass all the procedures ia NRC
regulations that currently govern more
forma! adjudications for the licensing of
reactor [acilities. Rather, the B
Commission has determined that in
most {nstances, an informal hearing with
an opportunity to present writlen views
is sufficient to fulfill this requirement:
The final ruls prescribes the procedures
that would govern these {nformal
proceedings.

grrecTive DATE: March 30, 1960,

FOR FURTHER (NFORMATION CONTACT; |
Paul Bollwerk, Senlor Attomey, Office
of the General Counsel, U.S. Nuclear
Regulatory Commission, Washington,
DC 20558, Telephone: (301) 482-1834.; -
SUPPLEKINTARY INFORMATION: :

1. Background i
On May 28, 1947 [52 FR 20008-20098),
the Nuclear Regulstory Commission * :
published {n the Federal Register
proposed amendments to Its Rules of
Practice (10 CFR Part 2) that would
specify the particular procedures
applicable to informal adjudicatory
hearings. In accordance with section; .
189a of the Atomlic Energy Act of 1854
{AEA} (42 U.S.C. 2239(a)}, informal ;
hearings are conducted upon the request
of any person whose interest may be.

i

[

Iy
afTected by a nuclear materials Ucensing
procesding. Kerr-McGee Corp. (Wast
Chicago Rate Earihs Fecility); CLI-83-2,
15 NRC 232 (1982), ¢ff'd sud nom. Clly of
Weat Chicoge v. NRC, 701 F 24 831 (7th
Cir. 1683) [both bersinafier refarred to as
West Chicago). On July 24, 1967, the
date for submitting comimenigion the
proposad ruls was extended 10 August
28, 1987 (52 FR 27821). & .

As proposed, the informa) gudq
procedures differ substantially from the
sxisting regulations la 10 CFR Part 2,
Subgm G Lhat govern the cofiduct of
NRC formal, tris!l-type adjudications.
Specifically, the presiding officer is to
receive and to make his or bee
determination baused solely upon a
“hearing file" complled by thy NRC
stafl, which ased oot be a party to the
Eroc«d!n(. aad written presentations

y the parties. There would ba oo
discovery. Only if the presiding officer
found that the writien presentations
were insufficent (o creats s adequate
record would oral presentations be
permitted. Any examinstion of thoss
m oral ‘Y‘nunuuonl would be
limited strictly by the presiding officer.
Th:ﬂ typ:h:f aonnxmlnu m&m

srties that porx in
ormel ad uauﬁoul would bl

rohibited. Essentially, the informal

earing is designed to elicit information
and resolve issues primarily thro

Inquiry by the presiding officer rather
thlﬂnuh an cdvmrhls.'“
confrontation betwaen the parties. As a
consequencs, the presi officer bas
broad discretion In con

ng the
manner in which the lssues raised by
the parties are to be uq;lond_.

B.Commudeomhdé‘.

Respoases 4

The Commission received twelve
letters of comument representing a broad
spectrum of interested persans. .
Commenters Included private
corparations that hold NRC matsrials
licenses, s trade sssociation
representing companies holding NRC
matsrials licenses, privale counsel that

.represent NRC reactor and materiale

licensees, public intsrest groyps, & local
governmental eatity, and an'individual
member of the public. Seven'c! the
commenters expressed genaral su

for the proposed rules and pro

specific comments and suggestions oa
particular provisions. Three:commentars
opposed the rules as providing
insufficlent procedural prolactions for
{n‘arvening parties. Two other
commenters opposed the rulss s
unnecessarily formalizing the hearing
process for materials licensing
adjudications. A review of the specilic

comments and the Commission’s
responses to those comments follows.

e

A. Ceneral Cozuneats | ..~ .,

1. Hearing Procedures Are Too Formal
Severs) commanters who are -

"materials licensees or who t

materials licensees expressed concem
that the propossed informa!l prucedurss
were unnecessary or too formal. One
commanter suggestsd that, given the
small number of materials |
hearing requests reccived by the
Commission over the past severs] years.
the Commlssion need only continua its
resent practice. That practice, which
Eu been in effect since the first
{nformal bearing in the 1982 Weet
Chicago procesding, is to issue an orde:
{n response Lo each materials licensing
hearing request thal establishes the
rocedures governing that informal
earing The Commission disagrees. It
practios of lssuing individual arders bas
allowed the egency to gain valuable
peracticsl experience in conducting
informal adjudications, experience that
{s reflected In the provisions of this Aina}
rule. The amall aumber of beering
requests explains [n part the delay in the
Commission's promulgation of this final
rule in that it has taken longer to gain
the relevant experienca that has guided
it tn formuleting appropriate procsdures

However, H ultimately is not & sufficient

counterweight to the prudent
observation of the United States Court
of Appeals for the Seventh Circult in ts
Waest Chicago decision, 701 F.2d at 645,
that the interests of allconcemad in the
hearing process are better served if the
agency formulates regulations that make
it clear what procedures will apply to all
informal proceedinge. This {s
particularly so given the | oumber o!
materials licensing actions the
Commission tekss each year that
potentially are subject to bearing- .
requests. \ ,
This commenter also asseried that the
proposed informal procedures should
not be adopted becauss the adjudicaton
format is not suited to the resolution of
technical questions and, in any vent, the
sxistence of two sets of procedures, one
for informal proceedings and one for
formal proceedings. lnevitably will lesd
intervenors to complain that their
allegations require the use of the more
extensive formal procedures. Regarding
the issus of the suitability of
“adjudicatory” procedures, ths -
commenter appearss to be questioning
the advisability of using a'trial-type,
adversary format, as opposed to more
legislative-type, informal procedures, 1o
resolve technical disputes. La its
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proposed rule. however, the Commission  parties a full and {alr hearing. Altho
has sought (o strike @ necessary balance  there [s no discovery, the propased rules
between these two poles. Racogdzing do provide that the NRC stafl (s to
that interested persons within the creats and update a hearing fils .
meaning of AEA section 1004 are conslsting of the materials relevant lo
:ulu!on'!y afforded the status of " the Ucensing proceeding, including the
parties” with an opportunity to . .application and any amendments lo the
participate In & hearing.! the rules allow - application, any environmental -
rlrﬂclpallon though written and, ln assessment or impact statement, and
im'ted circumstances, oral submissions | .any NRC report or correspondence
by which a ct.allenged licensing action = bstwesn the NRC and the applicant
can be supported or opposed. On the relating to the application. In addition, if
other hand, cognizant that thess an oral presentation is found by the
materials licensing hearings need not - presiding officer to be an appropgials
adhere 10 the Admlinistrative Procedurs | - aid to {act-finding, the presiding officer
Act's [APA) adversary trial model st {s given the authority to poss to -,
forth in the formal hearing provisions of - -witnesses questions that have begn
5 U.S.C. 556-857, the Commisslon has suggested by Lhe parties. This {s not the
attempled to enhance the role of the ~ typs of cross-examination usually]
presiding officer as a technical fact * assoctated with formal adjudicatpry
finder by giving him or her the primary - proceedings, as is described In qpn
responsibility for controlling the -detall in the discussion that follows:
development of the hearing record nonetheless, it still provides the parties
beyond the initial submissions of the  ~ in the context of this more informal

parties. Further, the Commission doas proceeding with an opportunity lo raise
not believe thal the mere existence ofa  questions with the presiding officer
set of informal procedures will lead to ‘aboul & witness' testimony, -,

an eroslon of the distinction between . p -~ , G

. B. Comments Relating to Specific
formal and informal proceedings or lead * g ommen P fﬁ :
to undue confusion about when the use visions of the Propos ¢

of either type of proceeding is 3 1. Proposed § 2.1201—8cope of .
;_pp;oprina. See generally Sequoyah  ~ Proceeding : -
uels Corp. (Sequoysh UFS to UF4 One Commenter has ralsed tw
Facility). CLI-86-17, 24 NRC 489 (1968) - - concerns about § 2.1201 of the proposed
(Commission declines to accept rule, which describes those matefials
presiding officer’s suggestion o convert  licensing actions for which informal
informal hearing to formal proceeding). h“ﬂng. are provided. This commenter
2. Hearing Procedures are Too Informal : - pointed out that in previous instapces
‘¢ involving a request under 10 CFR?20.362
In contrast to the comments discussed . ¢ agency approval of propose YA
sbove, severs! individuals and public  * : procedures for the disposal of vegy low-
interest groups asaerted that the i  level radioactive waste not coversd by
Commission’s proposed informal . “10 CFR Part 61, the Commissioa Has
procedures wers too “informal” In suthorized the use of {informal hearing
particular, these commenters decried the: procedures and suggested this ddes not
failure of the rules to provide for " appear to be covered by pmpou"a
discovery or for wide-ranging cross- .. § 2.1201. An authorization under.
examination by parties (o the " § 20.302, which {s not referred to:
proceeding. . . ' specifically in § 2.1201, generally comes
Parties generally have norightto - . about as an amendment 1o an existing
. discovery even in APA “on the record” - . byproduct, source, or special nuclear
hearings, unless discovery procedures : : material license issued under Part 30, 40,
are authorized by agency regulations. ° o7 70. As an amendmentfor &
Further, because the Commission s oot ; ! authorization to dispose of materials
required to conduct an APA“onths '’ held under an existing matsrials’. -
record” hearing in & materials licensing ' Jicenses, rather than a request fora
case, the parties in these cases have 00 . |icense 1o operats a waste disposal

right to cross-examination under the
Commission's "on the record™ hearing
procedures in 10 CFR Part 2, Subpart G.

Nor does the Commission believe these *© yarigus other Part 20 authoriza

measurss are necessary to afford the

' Because an interestsd person bas & statutory
right 1o request and receive s hearing oo those

1+ facility under 10 CFR Part 81, this

- authorization clearly falls within:
.: §2.1201. The same would be tm%of
ns,

£ which relate to a license {ssuedinder
5. Part 30, 40, or 70. E.g., 20.105(a). .

4% Accordingly, no specific reference Is

7! required in § 21201 to cover thexe

materials licansing actions specified 1a AEA nﬂlua - suthorizations. 3

1994, the Commission cannol. as one lcenses
appeared to sugrest simply decline 1o convens any
metenals icensing heanngs

*"  This commenter also tuggulq‘% this

. provision is 100 broad because i states

o
;

that formal hearing procedures are
applicable to those adjudications
{nstituted in response lo & notice of
proposed action issued under 10 CFR
2.105(a)(7) for “any other licanse or
amendment as to which the Commission
determines that an opportunity for a,
public hearing should be afforded.""
However, as the Commission's West
Chicago decision makes clear, the notice
of proposed hearing referenced in

§ 2.105(a)(7) ls one that is issued when
the Comm!{ssion has determined the
public interest requires s formal hearing.
Waeat Chicago, 15 NRC at 24448
Accordingly, the provision correctly
reflects that hearingzs commenced in
response to a notice of proposed action

{ssued under § 2.105(a)(7} will, in’

accordance with § 2.700, be conducted
under the formal hearing procedures of
Subpart C. '

2. Proposed § 21203—Docket, Plling.
and Service

Section 2.1203 establishes the .
administrative requirements for Lhe
docket and the filing and service of
documents In each proceeding. One
commanter recommended that the rule
set out requirements for documents in
terms of size, signatures, numbers of
copies. etc. A new paragraph (c)
{mplements this suggestion. The .
provisions of § 2.711 relating to the .
extension and reduction of time limits
are referenced in paragraph {d).

This comamenter also suggested that
<his section incorporate the Ca e
requirements of § 2712 relatingto .
service of documents. The proposed
§ 2.1203(d). which leavesfit up to the
presiding officer in the first instance to
set any rules for service of documants,
was intended to add to the informality
of the proceedings. After further
consideration, however, the Commission
concludes that establishing rules for
routine matiers such as document
service contributes to the efficient
conduct of the proceeding for both the
parties and the presiding officer.
Accordingly, the Commission has added
language to that paragraph. which is
now designated as (e), referencing the
requirements of § 2712

3. Proposed § 2.1205—Request for a
Hearing: Pelition for Leave to Intervene

This provision, which describes how a
request {or a hearing or a petition to
intervene is 10 be lodged und treated by
the agency, was the subject of a number
of comments that are discussed below
according to subject matter.

a. Notice of materials licensing
actions/timing of hearing requests. In
the proposed rule, the Commission
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described its long-atanding practice of
limiting Federal Reglatar notice for the
thousands of material licensi
applications it recelves annually to
those that are significant. For those
applications for which no Federal
Register notice is published. proposed
§ 2.1205(c) provided that a hearing
petition would be considered timely if
filed within thirty days alter the
* pelilioner receives actual notice of &
rlcrming action or within ons year alter
.upletion of the agency action,
whichever occurs first. Section 2.1208{c)
also declared any petition filed beyond
i+ perfod would be considered timely
or.., upon a showing of exceptional
circumstances. In response, several
commenters asserted that the agency's
notice practice was improper and urged
that Fcdera) Register notice be given for
each materials license application
received. Other commenters, principally
materials licensees or their legal
counsel, challenged the provisions
sllowing timely hearing petitions to be
filed up to one year after the licensing
sction and permiiting subsequent
petitions upon an “exceptional
circumatances” showing. Allowing up to
one year to file & challenge leaves
licensed activities under an unnecessary
cloud. they assert. Instead, the period
for filing should be shortened 10 120
days or less. Also. they contend, the
exceptional circumstances provision
should be deleted in favor of a provision
that mandates that after the period for
filing a petition expires the appropriste
challenge to a licensing action is to file a
petition for enforcement or other
appropriate relief under 10 CFR 2.208.
The Commission continues to believe
that its present practice regarding
Faderal Register notice for materials
licensing applications comports with all
applicable legal requirements and. under
the circumstances, is appropriate in
terms of the allocation of agency
resources. As noted in the proposed
rule. the Atomic Energy Act does not
require that any notice be given ofa
materials licensing action. Given the
lack of any constitutional right to a
hearing in the usua! materials licensing
case. see West Chicago at 648, the
Commission does not agree with the
argument that there is & general
constitutional right to notice of the
opportunity for such a hearing.?
Further. the publication of notices for
all materials licensing sctivities cannol
be justified as & judicious use of limited
agency resources. Under present
practice, notice is given of significant

J——
- Aq oxplained below. notice s given of those
watenals bcensing sctons that are mare

licensing action ¢

" Federal Register is appropriats.

T v X
muterials licansing actions through a3’
Federal Register notice relating to the*
recelpt of the application or to NRC "
environmental findings relating to th&
licensing request (e.g., @ negative ¥
declaration of the need (o prepare an.
snvironmental impact statement). Alio,
those psrsons truly interested ina |
piriicular materials licenses’s activitjes
can keep abreast of pending matters by
Kcﬂodlcally contacting appropriate NRC
sadquarters or regional personnel for
information concerning the license. With
thesa vehicles in place for providing the
public with Information concerning 1
materials licensing actions, the 3
Commission does not believe itis ¢
necessary of prudent to expend the {;
substantial additional agency resources
that would be needed to publish notices
in the Fodaral Reglster for each of the
approximately five thousand materi ls
licensing actions the agency takes ont
average every year. See NRC 1087 i
Annual Report a1 73. In addition to the
staff resources that would be requirgd to
prepare the notices, the NRC staff &
estimates that It would cost in excegd of
one hundred thousand dollars annuslly
simply lo pay the cost of publishing..
notices in the Foderal Register {or all
these actions. The Commission alsq,

- finds the alternative notice suggestivn

made by one commenter unacceptabls.
Similar or higher costs to the agency
could be expected if the agency
published notices in local newspapgrs.
- ‘On the related question of the timing
of a hearing request when there l':%p
Federal Register notice, the Commiy;
agrees with the comments thata le
period of time may be appropriate
accepting hearing requests ss time
B'hlnncing the Interests of materialay:
licensees (n promﬁt closure for po! §unl

allenges against the
‘public interest in allowing a reaso ble
opportunity for “interested personsl'to |

avail themselves of thelr section 1852

‘hesring right, we find that allowingan

“initial hearing request to be filed for a
'reriod of six monthe after a mater{uls
ic

ensing action not noticed in the

K

The Commission does not agree with

: the comment that any hearing request or

petition to intervens filed after the' six-
month period should be treated only as
a petition under 10 CFR 2.200.1n : -

- determining under what circumstances

the agency will entertain a late-filg:
petition, consideration undoubtedly

. must be given to the fact that the &
- hearing provisions in the Atomic Fnergy

fostering & degree of citizen -

Act suggest & congressional poll?é
participation in specified types of;

. nuclear licensing proceedings. ch' Long

o A B AL ke Ll
- oA t‘_g.‘“”% Gt

Islond Lighting Co. (Shoreham Nuclear
Power Station, Unlit 1}, ALAB-743, 18
NRC 387, 396 n.37 {1983). On the other
hand. [t is apparent that whether to
rovide for further admission of late-
led petitions and the lerma under -
which they will bs admitted ultimately
is & matler commitied to the egency’s
discretion. o

In most instances, materials licensing
actions do not involve substantial
hazards to public health and safaty.
Alter weighing the matter carefully, we
havs concluded that, in the context of
materiale licensing, considerations of
regulatory finality counse! that the
Commission place & heavy burden upon
those who wish to institute a hearing
proceeding more than six months after
the agency has approved the applicant’s
request for licensing action. Therelore,
1o svoid ths litigation of stale clalms, in
lieu of the reference in § 2.1205{c} to the
grant of a late-filed initial hearing
petition on a showing of “exceptional
circumstances” and the language of
§ 2.1205(k) that provided for the use of
the forma) hearing late-filed petition
factors in § 2714(a)(1). the Commission
has substituted new language in
§ 2.1205(k). The paragraph now states
that to gain admission of e late-filed
request, whether an [nitial request or a
petition to intervens, the requestor of
{ntervenor will have the heavier burden
of establishing that (1) the delay in filing
the hearing request or intervention
petition was excusable; and (2] the grant
of the bearing request ot intervention
petition, which institutes & bearing
proceeding to explore the efficacy of the
agency's licensing actiony will not cause
undue prejudice or injury lo any
participant to the proceeding, including
the applicant and the NRC staff if the
staff chooses to be a party. Essentially,
the paragraph requires that the
requestor or getmoner demonstrate that
the well-established doctrine of “laches™
would not bar the institutionof &
groceedlng. Addiionally. this provision

as been revised to state that any
untimely hearing request or intervention

etition that cannot overcome this

aches bar will be referred for
disposition in accordance with 10 CFR
2.208.

Also on the subject of notice, one
commenter suggesied that the
Commission clarify the meaning of
§ 2.1205(c}{1) to make it clesr that the
first Federal Register notice relating to &
materials licensing spplication.
including a notice about activities under
the National Environmental Policy Act.
triggers the thirty-day period within
which a hearing request must be filed in
order 1o be timely. The Commission bas
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done so. The Commisalon would add
that, in response 1o the suggestion of one
commenter, it has revised the rule to
state that for an initial Federal Register
notice regarding s particular application
or licensing action, the notice must
include a statement that the opportunity
for a hearing exists under the
procedures set forth in Subpart L.

In addition, this commenter requested
that the provisions of § 2.1208{c){2)
concerning “actuul notica™ be changed
to indicate that timeliness
determinations wil! be based on
whether the petitioner either knew or
should have known of the pending
licensing application or action. A finding
that the petitioner should have known
would be based upon such factors as
newspaper accounts. The Commission
declines to adopt this suggestion. f a
Foderal Reglster notice has not been
published, s determination about
whether and when a petitioner
otherwise had actual notice should be
based upon the petitioner's particular
{actual situation rather than
presumplions about what other than
Faderal Register publication provides
constructive notice, as the commenter
seems lo contemplate. Morsover, o aid
in making that determination the
Commission has, as the same
commenter suggested. provided In
paragraph (d) to this section that the
request for a hearing should detall the
circumstances that establish, in
accordance with paragraph (c), that the
request is timely. With that {nformation,
as well as any answer {rom the
applicant or the NRC staff (il it
participates as a party), and any
additional information requested from
the participants, & presiding officer
should be able to make an informed
determination about when s petitioner
{which in the case of partnership,
corporation, or unincorporated
association would include its directors,
officers, and any members duly
authorized to represent {t) had actual
notice. We note that under § 2.1205(j)
the additional requirement of a showing
of timeliness also would ordinarily
apply to those seeking to intervene

ursuant to a Federsl Register notice of
gurlng. These intervenors would
ordinarily have to show that they did
pot have actual notice of the licensing
action prior to the notice of hearing.

b. Standing. Paragraph (g) of proposed
'§ 2.1205 states that in determining
whether a particular petitioner has
standing to participate In an informal
adjudication, the presiding officer is to
consider whether the judicial standard
for standin- ‘s The presiding
afficer's der 0 o5 .- to be b‘l’d

[N fwe
upon the standards that are onund’gd
In § 2.714 for formal adjudications. The
Commission indicaled that the standing
decision should be based upon.an ;);!
anialysis of the particular material that
was the subject of the licensing sctign
and not the “fifty-mils radius™ rule that
had developed with respect to powsf
reactor licensing proceedings. (52 FRat
20000). Sevaral commenters agreed with
the Commisslon's rejection of the fifty-
mile standard for materials licensing!
Qne commenler wenl on to soggest (hat
Lpitead the Commission should cregle a
presumption that anyone residing L-.qu
presumably working) outside of a fiye-
mile radius of the site where the nuclear
materials in question are possessed
ddes not have standing. The
Commission rejects this suggestion.}
standing of a petitioner tn each care:
should be determined based upon the

filing of hearing requests, 80 43 not te
“gncourage™ additional hearing
demands. The Commission disagrees "
with this comment because it = -
misconstrues the purpose of this "
provision. In instances when s Federal

Register notice previously has not beer &

issued relating to s materials Hcensing
action, once a hearing request regerding
that action has been received and
ganted. it is in the agency's Interest to
ensure that only one proceeding need be
conducted. The purpose of this provision
is to provide constructive notice to all
{nterested persons of the date by which
any further hearing requests must be
filed, thereby cutting off any
{ntervenor's later assertion of timeliness
based upon lack of actual notice.

Citing previous Licensing Board : - .. -

practics in individual informal
proceedings, see, .g., 51 FR 802% March

circumstances of that case as they relatos¥ 14, 1988, one commenter also suggested

to the factors set forth in puqnp)l,_m.
;¢ Litigation subject matter. At the
suggestion of a commenter, the i
Commission has added language tai:
paragraph (g) indicating that in sdd{fion
10. making a standing determinationvith
respect to granting a hearing pedutzg, or,
by reason of its incorporationin =
paregraph (J). an intervention peti
the presiding officer should rule uppn
‘whether the petitioner desires to u%pte
matters that are germane fo the !
proceeding and whether the hearing -
request is imely. Further in this regard,
16 clarify exactly what informationya
_petitioner must supply (n its he or
iritervention request, the Commiss
‘bas revised paragraph (d) to state fhat
‘Ahe petitioner must provide & con
_statement of the areas of concemn the
requestor desires to raise at the hearing.
: This statement of concerns need not be
_exlensive, but It must be sufficientito

~establish that the issues the requegter
‘wants 10 raise regarding the li _
action fall generally within the range of
:matters that properly are subject to
»challenge (n such a proceeding. It phould
ibe added that a similar requirement has
.‘been provided for thoss who wish fo
y:fequest nonparty participation sta!
{under § 21211(b). E
17 d. Intervention. Section 2.1205(1}of the
" proposed rule states that If a request for
- a hearing was granted and no preyious
* Federal Regliter notice has been ¥
published, s notice of hearing is tobe
put in the Federal Register that, anong

. - other things, will indicate that any

* additional hearing requests relsting to

* the licensing proceeding should be filed
i within thirty days. One commenter has
. guggested that this should be chahged

+ simply to a referencs to paragraph (c) of
" ‘he same section, which providesifor the

X

A S w2

s,
SET

that the rules provide the presiding - .

officer with the authority to require that -

a petition to intervene must include
particular information on the
intervenor's concerns sbout the ...
materials licensing action, liks that
required by § 21233 for the Intervenar's
written presentation. This typeof
requirement likely is not practicable
under the present regulatory schemas.
Under the Licensing Board's practice
{which the comments of this and other
commenters rel-rding the creation of &
hearing file make it apparent they
disliked). the dpplicant was responsible
for assembling & hearing file and making
it available to potential intervenors
“immediately” upon the receipt of the
notice granting an initial hearing
request. As the Licenging Board’s
notices make clear, immediate action
was pecessary to allow additional
intervenors to file a detailed petition/
initial written presentation within thirty
days. 51 FR #1 8921, March 14, 1668. As
{s discussed infra, the present scheme
gives the NRC staff the duty of
compiling Lhe hearing file within thirty
days of the grant'of an initial hearing
request, the same period of time within
which any intervenor must file a
petition. It would not be equitable to
require an intervenor to file ils written
presentation setting forth all its
concerns without access 10 the hearing
file. Of course, the Intervenor is required
to identify the areas of concern {t wishes
to raise in the proceeding, which will
provide the presiding officer with the
minima! information needed to ensure
the inlervenor desires 1o litigate issues
germane to the licensing proceeding and
therefore should be allowed to take the
additional step of making a full written
presentation under § 2.1233.
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e
e. Staff licensing action during
pendency of
proposed rule.
that after weighing the private and
governmenul rights involved, it
concluded it would not require the
completion of any requested hearing
before the NRC staff could take the
licensing action requested by the
applicant. Section 2.1205(1)
memorializes this determination.
. Although one commenter questioned
this conclusion, the Commission
continues to believe that it has struck
the appropriate balance, particularly
since a process has been provided In
§ 2.1263 whereby
be stayed. if appropriate.
Anocther commentet

a hearing. In explaining its
the Commission declared

the staff’s action can

declared that the

Commission should revise the language

of purlguph (1) to indicate that the
staff, rather then “need not” delay in
fssuing the license, is obligated to
proceed in the absence of a stay. The
Commission declines to adopt this

suggestion. The purposs of this

provision is to indicate that in the face
of a hearing request it was permisaible

for the stali to proceed to act ina

particular proceeding {f, in Its judgment,
the action was sppropriste. As indicated

previously. the Commission certainly

contemplates that when the staff 1s sble
to reach a positive conclusion about the

safety and ¢
of s propose
take action despite 8 pending hearing
request. The determination about
whether or not [t is appropriate to
proceed witha tf‘m’ticulu‘ licensing
action prior to the conclusion of the

nvironmental consequences
d licensing request, it will

proceeding belore the presiding officer

is left to the NRC staff, based on its
technical and

administrative judgment.

4. Proposed § 2.1200—Presiding Officer’s

Powers

One commenter questioned whether

two of the powers afforded presiding
officers by § 2.1200 are 8ppro riate.
first of these is the power under
pacragraph {d) to certify Issues 10 the
Appeal Board. We have
for the reasons discussed more fully
infra. The other is the power to
subpoens documents of witnesses
afforded by paragraph (h). This is
improper, the commenter declares,
because it would invite discovery
requests. The Commission does not
agree. The purpose of
make it clear that
has the authority under AEA section
161c. 42 US.C. 2201{c). to {ssus 8
subpoena for docurments or witnecsses
in the course of conducting the

o - -eding heor she determines that

The

concluded it is,

this provision is to
the presiding officer

if,

- {nrmalion is necessary for the_full

-rd fus » ploration of the {ssues

7
{nvolvad and finds

that the information

will notibe supplied voluntarily. The

{ssuancé
wilhirifthe power
presiding officer.

of such an order is solely
and discretion of the
Therefore, conlrary t0

the comimenter's suggestion. there ls no
need for the procedures that govern

subpoena

(3

requests as

5. Prapiosed § 21211—Nonparty
Participation

th

Al:','.p

arings. the

formal he

Commhssion has provided for ponparty

articipation {n informal adjudications
y “in}erested” :

state and }

in formal hearings:;

. under § 2.1205{}. By
: gpecific provisions re

M
A

cjzan

LI W

ARt

-
(2

Knik,

[’

governments and by limited appsarance: ‘

statenients
individuals.
that the statemen
limited appearance §
be considere

for interested groups and

d part of the

One commenter protested ¥

tin § 2.1211(a) that “[(J
tatement s not to & -

decieional - i

recotd” is evidence of the undue "

restraints being pl
part
comp
language.
restatement
forrhal proceedings with respect to

acad upon public

articipation in
ared to formal bEIﬁnﬂl. This -

however, is mers

of the praclice

o~

limited appearance statements.

thatthese entities request
par
grant of a hearing request. The
Corgmi
s
under §2715(c).

Qther commanters suggested that
aragraph (b) concerning participation;
y interested state and! /Y

I3

govgrmments be revised to include o &
-staniing

requirement and 1o mnndutc_%;

cipate within thirty days of the i
ssion declines to adopt the
in forma! adjudicatio
there (s no formal

uggestion. As

stije" participation in {nformal be

*
5

informal adjudications’;

f:.rl.lowed lnj

permissionjlo

“gianding” requirement for “interested
.r%as‘.

thowe state and local governmental ¥

entities that can demonstraie 8

participats under § 21211(b). See

*

Nuclear Co. {Nuclear Fuel Recoveryand
87

Recycling Center), ALAB—447
(1977)

precedent relating to

On the other hand. a8 Commlnlaﬁ

formal procee

suggests. interested |ovemmcnul ¥

pioceeding
any rules rels
Spe Cleveland
(Rerry
7GLI-88-20, 24
rcpnsequence.
jadded language
sithat in
iRegl
4 21208(c)1). & request
participation must be
fl;!dIYl of
 een issued. the request for

¥

i

3
A

S
R
i'n

?Fmicipullon must be

ehtities that do seek to corne into s

enerally must

E
Nuclear
NRC 518 (1988}. As T
the Commission huk

in WNCI\ i
ster notice has been given un br

for § 2.1214{b)

an order granting & nqucat for

caring. Altenatively. if no noticp'has

< bl L GO

dings

comply with

1o timely intervention.
ectric llluminatingiCo.
Powet Plant, Units 1& 2)

v

to $2.1211(b) declb ring

filed withinithirty

filed mmuﬁm

days of the notice of hraring lssued
sdding thess

lating o the time of
) participation requests, the
Commission intends to ensure that &/

§ 2.1211(b) participants becums lavolved
{n the proceeding from its inception,
thereby maximizing their participstion
while g the posstbility for ister
delay.

8. Proposed § 2 1231—Hearing File

Unique to the informa!l proceeding is
the hearing fila thatis required by
§ 2.1231. That file is to be compiled by
the NRC staff and provided to the
presiding officer, the applicant, and all
parties and §2.1211(b) participants to
the proceeding. Itis to consist of the
application for licensing action and any
amendment to the application; any NRC
safety. environmental, or other reports
relating to the spplication; and eny
relevant correspondence between the
NRC and the applicant. Commenters
raised questions ebout how and when
the file is to be made available to those
involved in the proceeding and aboutl
the protections that would be afforded
to propristary and other sensitive
information that documents in the file
might contain.

The Commission previously has
addressed one commenter's observation
that providing the NRC staff thirty days
to prepare and make the file avai able
will impinge on the existing Licensing
Board practice of requiring ¢ jolnt
{ntervention pedtionlwml wrilten
presentation. See 1.B.3.d. supra. The
thirty-day period is alned, subject to-
adjustment by the présiding officer as
the circumstances of a particular case
may require.

This commenter also questioned
whether the requirement to make the
hearing file vavailable” to parties and
§ 2.1211(b) participants wo mandate
that the NRC staff serve the file upon
them, with the attendant costs Tn
{nstances when the file is large. The
proposed rule did envision thet service
of the file might be one way to make it
available, depending on the size of the
fils. As the commenter points out.
another way would be to make it
available locally. To clarify what ls
meant by “available,” we have revised
paragraph (a} to make it clear that
service upon the parties and § 2.1211(b)
participants and local availability are
alternative means of fulfilling this
requirement. Which method the NRC
staff chooses undoubtedly will depend
on the circumstances of the proceeding.

This commenter also expressed strong
reservations about the proposed rule’s
requirement that the applicant would be
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responsible for making the fils publicly
available locally. After careful
consideration we have decided to shift
this responsibility to the NRC staff, with
the understanding that if this .
“availability” option is chosen, the filg
need be maintained only through the
end of the licensing proceeding. And, if
the staff chooses to use service as the
means of making the file available to
participants in the proceeding, requests
for the file by other members of the
ublic do not require that arrangements
or local availability must be made.
Instead. these requests can be handled
through the usual NRC process {or
making public documents available.
The matter of protecting proprietary
and other sensitive information relating
to a licensing action was raised by
another commenter. Although the plain
language of § 2.790 appears to cover this
fssue for materials licensing
proceedings, to eliminate any ambiguity
in this regard we have included &
reference to that provision in § 21203(a).

7. Proposed § 2.1233—Wrilten
Presentations

An important difference between the
informal hearing provided for in Subpart
L and the formal proceeding conducted
under Subpart G is the written
presentation outlined in § 2.1233. The
Commission contemplates that in the
vast majority of cases these
presentations and follow-up written
questions, rather than an ora! hearing
before the presiding officer, will be the
vehicle by which the parties and any
§ 2.1211(b) participants are heard and
the {ssues resolved.

Commenter concemns about this
provision centered on issues of timing,
that is, when will written presentations
be required to be submitted. Section
2.1233 as proposed stated that the timing
and sequence of these presentations Is -
to be set by the presiding officer after
any notice of bearing and after the NRC
staff has made the hearing file available
to the parties. One commenter suggests
that the provision be reworded to make
it clear that an order establishing the
schedule for written submissions may
be issued before the end of the thirty-
day period that the staff has to make the
hearing file available. The commenter
repeats its plea that this s necessary to
allow for the continuation of the
Licensing Board practice of having
intervention petitions include the
information required for the initial
written preseatation. The Commission
adopts the suggested wording change.
4 indicated previously. however,
pecause t'ie NRC atalf rather than the
applicar is now (=aponsible for
T ag ane waking avaiable tha

iy

~ K 7
hedring file, the Commission doubts that
. ié‘ t intervention/writien preseatation
fillng will be appropriate in most i
instances. See 1.BA4 sopra
1n'this regard, the Commission bas not
addpted the suggestion of another
cominenter that the rule contain
language setting specific time frames .
wf‘zgn which an initial presentation and
any reply thereto must be filed after the
dat¢ the hearing file {s made availabls.
While the Commission endorses the
concept that written presentations
shdild be made as promptly as ulbﬁc.
th&Commission continues to believe §
thjtithe presiding officer will be in th?'
bes!'position to set a schedule based .
updn his or her review of the {ssues i
raised in each hearing petition. The It
Comimission also cannot endorse this ;>
commenter's suggestion that langua éi
shoyld be added that would direct lﬁ
the’submission of wiitten presentations
should not await the completion of any
NRC staff safety or environmental "
analysis that is being prepared relative
to the licensing spplication. Again, this
is an fssue best left to the discretion of
the presiding officer. The Commission.
notes. however, that because the NRC.
staff can take a licensing action prior.to
the tompletion of a hearingon the
application, any delay in the lum'lng"t
thai might be caused by awaiting a staft
safely or environmental evaluation
wpild ot necessarily translate into §'
delay in license {ssuancs. i
'Finally, one commenter suggested that

spegific language be added to nng‘rl{;ph
®
3

{c)ito indicate that applicants have
right to file a reply to the written
prejentation of those parties who i
ch“gller:ﬁc the requested licensing action.
\rﬁ;’e ¢ right of an applicant, as a ;}
pdrly to the proceeding, to file a writign
pregentation is implicit in the langua
of:paragraph (a), the Commission bag
added additional language to that I
paragraph clarifiying any ambiguity. The
sequence and timing of that submissig
remains (n the discretion of the &
presiding officer.
8. Proposed § 2.1235—0Ora!
ptepentations v

715 the event that the written
presentations afforded by § 2.1233 and

g;responses 10 written questions posed
z{? e presiding officer prova to be &
'n‘gequntc to resolve the issues nlt’gd.

¢.presiding officeris giventhe |
dis¢retion to allow or require the pnéiu
to;make oral presentations. These ;{
presentations may include the testimony
of witnesses. Commenters expressed..
concem that the language of § 21235did
nglimake clear the paramelers und
which oral presentations were to be >
afjqwed, particularly with respect to f

4

LA AT

v

o

o

X

H

Ly,

RIS

B T T

PR <

b TR

examination of withesses 13
nonsponsoring parties. To clarify this
matter, the Commission has included ° °
language in paragraph (a} stating that '-
the responsibility for the examination of
all witnesses rests with the presiding
officer, who may allow parties to :

propose questions for the witness that - -

the presiding officer can pose {f the
questions are found appropriate. The
Commission recognizes that by requiring
the presiding officer to make

determinations about the propriety of - -

each question for a witness, an

additional burden is being imposed that

could involve delay in the proceeding
while the parties compose and the
presiding officer decides the propriety of
questions for each witness. Nonetheless,
because oral presentations should be
necessary only in those rare instances in
which the written presentations leave
unresolved issues that the presiding
officer finds can be decided only after
having oral presentations, and because
proposed questions undoubtedly can be
prefiled in many instances, the
Commission expects these procedural
requirements to be manageable.

One other commenter questioned
whether the language in paragraph (b}
stating that “{a]ll oral presentations
* ¢ ¢ unless the presiding officer orders
otherwise, must be public,” {s designed
(o give a presiding officer more latitude
10 hold nonpublic informal hearings than
is provided for {formal adjudications
under Subpart G. In fact, there wasno .
intention that this provision be
substantively different from § 2.751,
which governs formalhearihgs. To avoid
any ambiguity, the Commission has
edded language to paregraph (b) to
make it clear that this section parallels
$ 2751

9. Proposed § 2.1251—Initial decision

Two commenters raised questions
about § 21251, which specifies that aiter
completion of the informal written and.
if necessary. oral presentations, &
presiding officer must render an initial
decision, unless the Commission
chooses to undertake that task itself by
baving the record certified to it. One -
commenter suggested that, as with
§ 2.764. there should be language making
the initial decision immediately effective
0 as to authorize the NRC staff to take
the appropriate licensing action. Section
2.1205(1), which authorizes the NRC
staff 10 take a requested licensing action
without regard to any pending hearing
request, undoubledly will provide the
functional equivalent of an effectiveness
provision in many instances. The
possibility exists, however, that the staff
will not yet have taken any action oe, if

t
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the stalf has acted, the presiding matgfals licensees. As aresult, the ¢ Regulatory Flexibillty Cartificatioa -*

officer’s determination may include
license conditions that wers not
imposed by the stafl In thesa instances,
it would be appropriate for the presiding
officer’s decision to become
immedistely effective so as to authorizs
the staff to take the appropriate
licensing action promptly. Accordingly.
the Commission has sdded paragraphs
(e) and () 1o § 2.1251 to indicate that the
presiding officer's decision will be
immediately effective, subject to any
stay that might be sought and granted in
accordance with § 2.1283.

A second commenter suggested that
the time within which an initlal decislon
will become final agency action, absent
an appeal, should be thirty days rather
than the forty-five days specified in the
proposed rule. The Commission agrees
with this proposal and paragraph (a) has
been revised accordingly.

10. Proposed §§ 2.1253-.1257—Agency
Appellate Review of a Presiding
Officer’'s Determination

Under §§ 2.1253-.1257 of the proposed
rule, parties and § 2.1211(b) participants
to an informal adjudication would have
an appeal as of right to the Atomic
Safety and Licensing Appeal Board, as
they do under the existing practice for
formal adjudications. Several
commenters criticized this provision as
bringing an unnecessary and overly
formal step into the informal bearing
ptocess. One commenter recommended
that any review be limited to
Commission-conducied sua sponte
consideration of the presiding officer's
decision 1o determine whether there
were any errors Lhat require correction.

For those informal materials licensing
hearing proceedings convened since lhe
West Chicago proceeding, the only
appellate review provided has been a
Commission sua sponte review of the
presiding officer’s decision, such as is
suggested by the commenter. As @ result
of its experience in those proceedings,
the Commission has concluded that the
interest of all parties is better served If
the Appeal Board is given the initial
opportunity to consider any arguments
concerning errors in a presiding officer’s
legai or factual findings relatingto a
particular licensing action. The Appeal
Board. whose principal function is the
review of adjudicatory records in formal
licensing matters, generally is in as good
a posilion as the Commission to provide
s thorough. prompt, initial appellate
review of individual informsl
adjudicatory decisions, as well as
interlocutory certified questions, thereby
freeing Commission resources for the
consideration of troader policy matters
relating te ;cactor faci-ies and

Comimission has decided to retaln

Appéa! Board Initial review of presiding
officgr decision. subject thereafter to sua
sponte Commission revisw. o

C. A “ditional Comments : fé

Ope commenter made two additional?
suggestions. The commenter suggested
thatithe materials licensing rule conlain
s proyision regarding burden of proof (a
the pfoceeding and a provisionon |
motiéns procedures. The Commission
bashcluded a new § 2.1237 that would®

orporate the appropriate provisions’’
of Siibpart G relating to these matters. '

Environmental Impact Categorical L‘
Exglésion Y

Tie NRC has determined that this ;
finalirule is the type of action described
in gategorical exclusion 10 CFR i
51.22(c)(1). Therefore, neftheran ¢
environmental impact statement nor an
env}xjﬁvnmen!al assessment has been -
prepared for this final rule.

Paé;ezrwork Reduction Review 4

This final rule contains no informatign
colléction requirements and therefore :
no\?iﬂhblect to the requirements of the ¥
Pap&rwork Reduction Act of 1960 (¢4 .
U.SIC. 3501 et seq.)- ¥
Reglilatory Analysis

[he Atomic Energy Act affords ¢
intérested persons the right to & hearing
regarding 8 materials licensing 4
prdgeeding. As the Commission :
previously indicated in its West Chicago
degision, 15 NRC at 241, the useof . -
in{ormal procedures involves less cost’
and:delay for parties and the i
Cafmission than the use of formsl, trial-
typg; procedures, the only other o
pracedural alternative. Also, procedures
mdst be in place to allow for orderly ¥
conduct of those adjudications. ty
Cadifying the informal hearing
pricedures for materials licensing
pradeedings in preferable to the oaly ;3
othér alternative, which is the o
pradtice of establishing the procedures’
to'be followed on & case-by-case bcdg.
By/codifying the procedures, the =
Commission will avoid the expenditore
of\iync and resources necessary o ‘: ,
prepare the individual orders'that
préviously have been used to designate
thoge procedures. It thus fs appareat -
thak this final rule [s the preferred
alfernative and the cost entalled in ity
pﬂs‘;_nulgation and spplication is )
ng;gplsary and appropriate. The -
fofegoing discussion constitutes the ;!
~¥nilatory analysis for this final rule.;
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The final rule will not have a
significant economic impact upon &
substantial number of small entities.
Many materials licensees or intervenors
fall within the definition of small
businesses found in section 34 of the
Small Business Act, 15 US.C. 832 or the
Small Business Size Standards set out In
regulations issued by the Small Business
Administration at 13 CFR Part 121, or
the NRC's size standards publishad
December 9, 1985 (50 FR 50241). While
the final rule would reduce the litigation
cost burden upon licensees or
{ntervenors because of the informal
nature of the hearing, the requirement
that they submit filings snd
documentary information detailing
contested legal and factual issues is still
required. Some cost reduction in
comparison to the cost of participating
in a Yorma) adjudicatory hearing can be
anticipated, although it s problematic
whether that reduction as a whole will
be significant. Certainly, the use of
informal procedures will not increase
significantly the burden upon licensees
1o respond 1o hearing requests. Thus, in
accordance with the Regulatory
Flexibility Act, 5 US.C. 605(b), the NRC
certifies that this rule does not have a
significant economic impact upon a
substantial number of small entities.

Backfit Analysis

The final rule does not modify or add
to systems. structure, com onents, or
design of a facllity; the design spprovsl
or manufacturing license for & nuclear
reactor facility; or the procedures or
organization required to design, ’
construct, or operate a facility.
Accordingly. no backfit analysis
pursuant to 10 CFR 50.109(c) is required
for this final rule. :

List of Subjects in*10 CFR Part 2

. Administrative practice and
procedure, Antitrust, Byproduct
material, Classified information,
Environmental protection, Nucleer
materials, Nuclear power plants and
reactors, Penalty, Sex discrimination,
Source material. Special nuclear
material, Wasts treatrent and dispocal.

Fot the reasons set out in the .
preamble and under the sathority of the
Atomic Energy Act of 1954, as amended.
the Energy Reorganization Act of 1974,
as amended. and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR Part 2:
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PART 2-—-RULES OF PRACTICE FOﬁ
DOMESIIC LICENSING PROCEEDINGS

1. The authority citation for Part 2 Zl
revised to read as follows: ,, 3

Autbority: Secs. 161, 181, 68 Stat. 948, ou.
as amended (42 U.8.C. 2201, 2231); sec. 111 ‘as
amended, Pub. L. 67-615, 76 StaL 408 (42 71 -
US.C.2241): sac. 201, 88 Stat. 1242, 80 (.
amended (42 U.S.C. 5841); 5 U.8.C. 552 a}(};
Section 2.101 alsc issued under necs. 53.82,
63, 81, 103, 104, 105, 63 Stat. 930, 832, m.hss.
$38. 937, 938, &9 amended (42US.C. 3)73.,1
2082, 2083, 2111, 2100, 2134, 2135); sec wz.
Pub. L 91-190, 83 StaL 853, as amended (42}
U.S.C. 4332); sec. 301, 88 Stat. 1248 (42 U, S)C.
5871}. Sections 2.102, 2.103, 2.104, 2108, Z-m
also issued under secs. 102, 109, 104, 108, m
180. 68 Stat. 938, 937, 818, 954, 933, as «‘%
amended (42 US.C. 2132, 2133, 2134, 2135.‘ g
2233, 2239). Section 2.105 also lasued undﬂ.r‘
Pub. L 87415, 06 S1at. 2073 {42 US.C. 223?)
Sections 2.200-2.206 also {ssued under secs
188, 234. 68 Stat. 955, 83 Stat. ¢44, as unnndcd
(42 U.S.C. 2236, 2282); sec. 206, 88 Stat. 12401
{42 U.S.C. 5548). Sections 2.600-2.60¢ slso.! ¢
issued under sec. 102 Pub. L. 81-190, 83 SuL
853, as amended (42 U.5.C. 4332). Sections: .
2.700a, 2.719 als0 {ssued under 3U.S.C. 551
Sections 2.754, 2.760, 2.770, 2.780 also issud
under 5 U.S.C. 857, Section 2.764 and Tablg;
1A of Appendix C also issued under secs.’; iy
135, 141, Pub. L. 974285, 96 Stat 2232, 2341. ((2
U.S.C. 10155, 10161). Section 2.790 alsc lnuqd
under sec. 103, 68 Stal. 936, as amended (42
US.C. 2133) and 5 US.C. 852 Soctiomz.m
and 2.808 also lssued under 8 US.C. 853, .
Section 2.808 also {ssued under 5 US.C.
and sec. 20, Pub. L. #5-256, 71 Stat. §78, ql
amended (42 U.5.C. 2039). Subpart K also’;;
fesued under sec. 106, 68 Stat. 955 (42 U. S.G.
2239): sec. 134, Pub. L 97428, oosul.zzao{‘

(42 U.S.C. 10154). Subpart L aleo {ssued under
sec. 180, 68 Stat. 955 (2 US.C. 2230, i)
Appendix A also issued under sec 8, Pub. L.
91-560, 04 StaL 1473 (2US.C. 2138). i
Appendix B also issued under sec. 10, PublL.
99-240, 99 Stat. 1842 (42 US.C. 2021b &t uq).

2. Subpart L of Part 2 is added to rtld

as follows: {1

‘w

Subpart L—Informa! Hearing Pmcoduru '

for Adjudications in Materials Uunuog
Proceedings

Pt

Ji{

Sec. ‘2
21201 Scope of subpart. . &
2.1203 Dockst filing: service. @i
2.1205 Request for @ hearing petition lorgs
leave 1o intervens. é}u

21207 Designation of presiding oMicer.
2.1200 Power of presiding officer. ‘i

21211 Participation by & pereon not a party.
21213 Rols of the NRC staff. *'1
21215 Appearance and practice. }'{
Hearings i
21231 Hearing fle: prohibition on 5
discovery. ;{E
21233 Written presentations: wrilten
questions.
21235 Oral presentations: oral quemousé
21237 Motions: burden of proof 32
(YR

it

at]

Fph A S
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o e
e

p 39

e ;

21238 Consideration of Commission nules
and regulations in informal
adjudications.

21241 Settlement of yrouodm..

Initial Declsion, Commission lqlcw and
Final Declslon

21251 Initial declsion and its ¢ oct.
21253 Appeals from (nitial &
21255 Revisw by the Alomic ﬂy ud

Licensing Appeal Board. 1¢
2.1257 Review of decisions andiactions of
;:‘A"!fmlc Safety and Licenging Appeal

21250 Final decislon; petition [g
reconsideration. &

21201 Authority of the Scmt to rule on
procedural matters.

21263 Stays of NRC staff llam actions
or of decisions of & presiding officer, an

Atomic Safety and Licensing Appeal
Board, or the Commission, pendm;
hearing or review. A

Subpart L—Informat Hnﬂng
Procedures for Adjudications in
Materials Licensing Procesdings

§21201 Scope of subpert.

The general rules in this sibpart
govemn procedure In any adjidication
initisted by a request for & bfaring in a
procseding for the grant, tranisfer,
renewal, or licensee-initiated..
amendment of a material lickhse subject
1o Parts 30, 32 thrm?h 35, 39,%0, or 70 of
this chapter. Any adjudicatigh regarding
a materials license subject toiParts 30,
32 through 35, 39, 40, or 70 that is
initiated by & notice of hearing issued
under § 2.104, & notice of p sed
action under § 2.103, or a request for
bearing under Subpart B of 10 CFR Part
2 on an order 1o show uuu.?m order
for modification of license, of a civil
penalty, ls to be conducted in
accordance with the procedures set
forth in Subpart G of 10 CFRPm 2

§2.1203 Docket; filing; m

(a) The Sscretary shall nulnuln a
docket for each adjudications ub]oct to
this subpart, commencing with the filing
of a request for a hearing. All papers,
including any request for a Bparing,
petition for leave to intervens.
correspondence, exhibits, decisions, and
orders, submitted or lssued ig the
proceeding: the hearing m:‘%gmpﬂed in
accordance with § 2.1231;
transcripts of any oral preseiilations or
oral questioning made in ac¢gidance
with § 2.1235 or In connecticy with any
appeal under this subpart myst be filed
with the Office of the Secretary and
must be included in the d t The
public availability of ofﬂdd‘ncordn
relatimz to the proceeding is governed by

IS

(b) Documents are filed with the
Office of the Secretary in sdjudications
subject to this subpart either~—

(1) By delivery to the Docketing and
Service Branch of the Office of the
Secretary at One White Flint North,
11555 Rockville Pike, Rockville, MD
20852; or '

(2) By mail or telegram addressed to
the Secretary. U.S. Nuclear Regulatory
Comm/ssion, Washington, DC 20558,
Attention: Docketing and Service
Branch.

Filing by mall or telegram {s complete
as of the time of deposit in the mail or
with the telegraph company. Filing by
other means {s complete as of the time
of delivery to the Docketing and Service
Branch of the Office of the Secretary.

{c) Each document submitted for filing
in an adjudication subject to this part,
other than an exhibit, must be legibly
typed, must bear the docketl number and
the title of the proceeding, and, if it is
the first document filed by that
participant, must designate the name
and address 6f a person upon whom
service can be made. The document alsc
must be signed in sccordance with
§ 2.708(c). A document, other than
correspondence, must be filed in an
original and two conforming copies.
Documents filed by telegram are

overned by § 2.708(f). A document tha!
ails to conform to these requirements
may be refused acceptance for filing and
may be returned with an indication of
the reason for nonscceptance. Any
document tendered but not accepted for
filing may not be entered (n the docket

(d) Computation of time and extension
and reduction of tim# limits is done in
accordance with §§ 2710-2.711.

{e) A request for 8 hearing or a
petition for leave to Latervene must be
served in accordancs with § 2.712 and
§ 2.1205(e). (j). ALl otLer documents
Issued by the presiding officer, the
Atomic Safety and Licensing Appea!
Board, or the Commission or offered for
filing are served in accordance with
§2712

§ 21205 Request for a hearing; petition
for ieave to intervene.

{a) An{ person whose interest may be
affected by a proceeding for the grant,
transler, renewal, or licensee-initiated
amendment of & license subject to this
subpart may file a request for a hearing

(b) Ao applicant for a license, &
license amendment, a license transfer.
or a license renewal who is issued a
notice of proposed denial or a notice of
denial and who desires & hearing shall
file the request for the bearing within
the time specified in § 2103 m all casen
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{c] A person other than an applicant
shall file a request for & hoaring
within—

(1) Thirty {30) days of the agency’s
publication of the initial Federal
Register notice referring or relating to an
application or the licensing action
requested by an application, which must
include a relerence to the opportunity
for a hearing under the procedures set
forth in this eubpart; or
* (2) If a Faderal Register notice {s not
published in accordance with paragraph
(c)(1). the earlier of—

{1) Thirty (30} days after the requestor
receives actual notice of a pending
application or an agency aclion granting
an application: or

(i) One hundred and eighty (180} days
alter agency action granting an
application.

{d) The request [or a hearing filed by a
person other than an applicant must
describe in detajl—

(1) The interest of the requestor in the
proceeding: :

{2] How that interest may be affected
by the results of the proceeding.
including the reasons why the requestor
should be permitted a hearing, with
particular reference to the factors set
out in paragraph (g) of this section;

{3) Tbe requestor's arens of concern
about the licensiog activity that is the
subject matter of the proceeding: and

{4) The circumstances establishing  {°

that the request for a hearing s timely In

accordance with paragraph (c) of this -; ;10 intervens, &¢ spe

section.

() Each request for & hearing mustbe . (5) The time within which e

served, by delivering it personally or by
mail to— [

(1) The applicant (unless the requeotoeg (J) Any petition for leave to ln.":. ene
5 must be filed within (30) days of

{s the applicant); and
(2} The NRC staff, by delivery to the
Executive Direclor for Operations, One

.judicial standards for standing u\d shall  matters set Jorth In paragraph (g) of tris

; consider, among other factors—

/ * (1) The nature of the requestor’s right
" under the Act to be made s party to the

' preceeding: A

. (2) The nature and extent of the

. requestor's property, financial, or other
: interest in the proceeding and ..

, 'l.hm ﬂeg:nlblc,:’ﬂcc‘thofmy order

! that may be entered In the pmcnglng
{-upon the requestor's interes ]

27 (h) U a hearing req-est filed un(j'fcr
< paragraph (b) of this seclion Is ﬂntd
:.the applicant and the NRC staf{ o}jall be
.parties to the proceedung. U & heatl
Zirequest filed under &ulplph {c) ot
% ection Is granted, b
%“a party to the proceeding alo nﬁ}h the
. applicant and the NRC stafl, ‘l‘flh glafl
;; ‘chooaes or is ordered to participiisas a
arty in accordance with § 212188
) If a request for a hearing is grantad
¢ and & notice of the kind described'in

% iparagraph (c)(1) previously bas ngt

“:published in the Fedaral Registar;ia
I’notice of hearing must be published in
¢ithe Federal Register stating— |

-szh (1) The tims, place, and nature:¢f the

;- hearing:

1% (2) The authority under which {hn
47hearing is to be held: [

4 (3) The matters of fact and lawio be

5i%j (4) The tima within which any pﬂwt
+iperson whose interest may be allected

%

L

: ed ln paragraph
+2(j) of this section; and i

f;, ﬁla.riclplh under § 21211(b) mug_a»bc

K}
3

the date of publication of the nojice of
7 hearing. The petition must set fogth the

White Flint North, 11555 Rockville Pike, @3? information required under paragraph
Rockville, MD 20852, or by mall £5 (d) of this section. ¥

addressed 1o the Executive Director for 1
44 must be served upon the applicant. The

Operations, U.S. Nuclear Regulatory

{1) A petition for leave to lxm;(gveno

Commission, Wuhh?ton. DC 20588, ] petition also must be served upen the
ays of service of & &

(f) Within ten {10)

paragraph (c) of this section. the
applicant may file an answer. The NRC
staff, if 1t chooses or is ordered to

participate as a party in accordance -

with § 21213, may file an answer ton
request for a hearing within ten (10)

i
d fthe d tion of th 4 3 DC 20888, 3
fys of the designation of fhe pres MJ (2) Within ten (10) days of ug«:u ofa

officer,

(8) In ruling on & request for a hearing}3 pelition for leave to Intervene. 48

e
A

;. NRC staff— %
4 (i) By delivery to the Execulive

vy

e

I North, 11558 Rockville Pike, Rockville,
"

2 MD 20882 or £
(i1} By mail addressed to the Executive
¢ Director for Operations, US. Nyclear

& i &

Regulatory Commission, Waes! on,

[}
4
2

filed under paragraph (c) of this sectionty ugpllcmt and the NRC staff, if Lhe staff
c

the presiding officer shall determine that:

the specified areas of concern are
germane to the subject matter of the

B ey e s T

i file an answer.
proceeding and that the petition 1s 5% )

timely. The presiding officer also shall 4% intervene must be iad .pon Uyjthe
determine that the requestor meets ** - {7

party in accordance with § 21213, may

(3) Thereafter, the petition { £

cesiding sfcer teruques

R TR RN e A N
P

ey

e requestor shall be

y the procesding may petition for leave

request Lo

< Director for Operations, Ons White Flint

ooses or is ordered 10 parud%-te ese

section.

{4) If the petition is granted. the
petitioner becomes a party to the
proceeding. .

(k)(1) A request for a hearingor e
petition for leave to intervene found by
the presiding officer to be untimely
under paragraph (c) ér (jjwillbe *
entertained only upon determination by
the Commission or the presiding officer
that the r:gueuor ot petitioner has
established that—

{i) The delay in filing the request fora
heering or the petition for leave to
intervene was excusable; and

{11) The grant of the request fora
hearing or the petition for leave to
{ntervene will not result in undue
prejudice or undue injury to any othee
participant in the proceeding. including
the applicant and the NRC otaff, if the
staff :Eoouo ot {s ordered to parlicipate
as & party ln accordance with § 21213.

{2) If the request for a hearing on the
petition for leave to intervene is found
to be untimely and the requestor or
petitioner faila to establish that it
otherwise should be entertained under
paragraph (k)(1) of this section, the
request or petition will be treated as a
petition under § 2206 and referved for
appropriate disposition.

(1) The filing or granting of a request
for a hearing or petition for leave 10
{ntervene need ot delay NRC staff
action regarding an spplication for a
licensing action covered by this subpart.

(m) Ao order granting a request for s
hearing or & petition for leavs to
Intervene may conditionor limit
participation in the tnterest of avoiding
repetitive factual presentations and

ent.

(n) If be presiding officer denies a
request for a hearing or s petition for
leave lo intervene in its entirety, the
action {s appealable within ten (10] days
of service of the order on the question
whether the request for a hearing 3r the
Eemlon for leavé to intervene should

ave been granted in whole or in part. If
a reques! for a hearing or a petition for
leave to intervene is granted, parties
other than the requestor ot petitioner
may appeal that action within ten (10)
days of service of the order on the
question whether the request for a
hearing or the petition for leave to
{ntervene should have been denled in its
entirety. An appesl may be taken by
filing and serving upon all parties a
statement that succinctly sets out, with
supporting argument, the errors alleged.
The appeal may be supported or

opposed by any party by filings
counter-statement within fifteen (15}
days of the service of the appes] brief.
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§ 21207 Designation of presiding officer. .
(2) Unless otherwise ordered by the
Commission or as provided {n paragraph

{b} of this sectlon, within ten (10) days

of receiving from the Office of the
Secretary a request {or a hearing
relating to a licensing proceeding
covered by this subpart, the Chalrman

of the Atomlc Safety and Licensing >

Board Panel shall {ssue an order i
deugnal.l:s & single member of the

panel to rule on the request fora hemng
and, {f necessary, to serva as the

presiding officer to conduct the hearing. ¥ ;
{b] For any request for hearing : :

relaling lo an application under 10 CFR 3
Part 70 to receive and store unirradiated/
fuel at the site of a production or |
utilization facility that also is the lub]ect
of a proceeding under Subpart G of this

Part for the {ssuance of an operating :
license, within ten (10) days of receiving

from the Office of the Secretary a -
request for a hearing the Chairmanof *

the Atomic Safety and Licensing Board | -

Panel shall issue an order designating a +-
Licensing Board conducting the

operating license procee to rule on Eff
perating p dm "t appearance statement is not to bc

. - considered part of the dechlona:l record
’ j under § 2.1251(c).

the request for a hearing and,
necessary, to conduct the hearing in
accordance with this Subpart. Upon
certification to the Commission by the
Licensing Board designated to conduct
the hearing that the matters presented
for adjudication by the parties with
respect to the Part 70 application are
substantially the same as those being
heard in the pending proceeding under
10 CFR Part 50, the Licensing Board may]
conduct the hearing in accordance with #
the procedures in Subpart G.

§2.1209 Powsr of presiding officer, i
A presiding officer bas the duty to
conduct & fair and impartial hearing  ::
according to law, to take appropriate %
action 1o avoid delay, and to maintain .
order. The presiding officer has all i
powers necessary to those ends, kg
including the power to— “i
{a) Regulate the course of the hearing ¢
and the conduct of the J)uﬂclpmu. i
(b) Dispose of procedural requests or :
|

v

similar matters;

{c) Hold conferences before or during
the hearing for settlement, aimphﬂcluon
of the issues, or any other proper

urpose;

(d) Certify questions to the Atomic
Safety and Licensing Appeal Board for
determination, either {n the presi
officer's discretion or on direction o
Commission or the Atomic Safety and
Licensing Appeal Board:

{(e) Reopen a closed record for the
reception of further information at any ;
time prior to initial decision in }
accordance with § 2.734;

() Administer osths and affirmations; };

=~
lw-r-J'v Tl
pes

‘Wv '-4 e A

4&-\;.:...-‘-04-1-«4
oo

(g) Issue (nlﬁul decislons; '+ -
(181] Issue su J)oenn requiring‘the
attendance and testimony of witneuel
at the hearing or the productioniof
- documents for the hearing; . ¢
. (1) Receive written or oral evit{anoc

and take official notice of any fagt in
accordance with § 2.743(i); 3

() Appoint special assistants grom the
© Atomic Safety and Licensing Board
. Panel in accordance with § 2722

(k) Recommend to the Commhllon
that procedures other than those’
authorized under this subpart beiused in
' & particular proceeding: and a

(1) Take any other action consiptent
with the Act and this chapter. ¥

l 21211 Participation by a mnd [
. party.

¢

(2) The presiding officer may lg%ex-mlt ]
Emnon who (s not a party to make a
lted appearance in order to sfate his

i i or her views on the {ssues. Limijed

appearances may be in writing of oral,

. at the discretion of the presidingofficer,
" and are governed by rules ndop; d by
the presiding officer. A limited

(b) Within thirty days of an order

‘1 granting a request for a hearing mnde

# under § 2.1205(b}{c) or, in instances

* when it is published, within thirty days

¢ of a notice of hearing issued under

¥ § 2.1208(i), the representative of ‘an

# interested State, county, municipality, or

i an agency thereof, may roqumin

‘I opportunity to Jurﬁdpato ina &
¢ proceeding under this subpart The
* request for an opportunity to pafticipate
must state with reasonable specificity

3 the requestor’s areas of concernjabout
the licensing activity that is the Fubject
matter of the proceeding. Upon gcelpt
of a request that {s filed In eccordance

r{ with these time limits and that gpecifies
the requestor’s areas of concenf the

\ presiding officer shall afford the;

: representative a reasonable opgortunlty
to make written and oral preunuﬁom
in accordance with §§ 2.1233 2.1235,
1 without requiring the representglive to
take a position with respect to thc
Issues. Participants under this %

. subsection may notice an appestof an

% initial decision in accordance

. §2.1253 with respect to any hn@ on

| which they participate. ;

lhc 4 §2.1213 Role of the KRC staft,
d If  hearing request Is filed unyer
5 " § 2.1205(b), the NRC staff shall be a

party to the proceeding. If a heef
! : request is filed under § 2.1205(c), within

: ten (10) days of the designationpf a

presiding officer pursuant to § 21207 the
NRC staff shall noti¢; the ;"11 -

officer whether or not the staff desires
to participate as a party to the
adjudication. In addition, upon a
determination by the presiding officer
that the resolution of any {ssue In the

roceeding would be aided materially
Ey stafl's participation in the proceeding
as 8 party, the presiding officer may -
offer or permit the NRC staff to
participate as a party with respect to
that particular fssue.

§$ 21216 Appearance and practice.

(a) An Individual may appear in an
adjudication under this subpeast on his or
her own behalf or by an attorney-at-law.
Representation by an attomey-at-law {s
not necessary in order for an
organization or a § 2.1211(b) participant
to appear in an adjudication conducted
under this subpart. If the representative
of an organization {s not an attorney-at-
law, he or she shall be a member or
officer of the organization represeated.
Upon request of the presiding officer, an
individue! acting as a representative
shall provide appropriste information
establishing the basis of his or her
authority to act in a representational
capacity.

(b) Any action to reprimand, censure,
or suspend & party, s § 2.1211(b)
participant, or the representative of o

arty or & § 2.1211(b) perticipant must
ge In accordance with the proceduru in
§ 2713(c). .

Hearings

§ 21231 Hearing file; prohidbition on
discovery.

{a) Within thirty (30) days of the
presiding officer’s entry of an order
granting s request fora bearing, the
NRC staff shall file in the docket,
present to the presiding officer, and
make available to the applicant and any
other party lo the proceeding a hearing
file. Thereafter, within ten (10) daya of
the date a petition for leave to intervene
or a request to participate under
§ 2.1211(b) is granted, the NRC ataff
shall make the hearing file available to
the petitioner or the § 2.1211(b})
participant.

{1) The hearing file must be made
available to the applicant and any other
party or § 2.1211(b) perticipant to the
proceeding either by—

(i) Service in accordance with
§2.1203(e); or

(ii) Placing the file in an established
local public document room in the
vicinity of the principal location where
nuclear material that {s the subject of a
proceeding under this subpart will be
possessed. and informing the applicant.
party, or §2.1211(b) participant in
writing of its action and the location of
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the file. If an established local public
doucument room does not exist, thea NRC
stalf will arrange for the documents
cuntained in the hearing file, along with
any other material Jucketed in
accordance with § 2.1203. to be made
available for public inspection and
copying during the course of the
adiudication in a library or other facility
that is accessible to the general public
Juring regular business houts and {8 in
the vicinity of the pnncipal location
where the nuclear material that is the
subiect of the proceeding will be
possessed.

(2) The hearing file also must be made
available for public inspection and
copying during regular business hours at
the NRC Public Document Room in
Washington. DC.

(b) The hearing [ile will consist of the
application and any amendment thereto,
any NRC environmental impact
statement or assessment relating to the
application, and any NRC report and
any correspondence between the
applicant and the NRC that is relevant
to the application. Hearing file
documents already in an established
local public document room or the NRC
Public Document Room when the
hearing request is granted may be
incorporated into the hearing file at
those locations by a reference indicaling
where at those locations the documents
can be found. The presiding officer shall
rule upon any issue regarding the
:_;l)pmpriate materials for the hearing

ile.

{c) The NRC staff has & continuing
duty to keep the hearing file up to date
with respect to the materials set forth in
paragraph (b) of this section and to
provide those materials for the docket,
the presiding officer, and the applicant
or any party or § 2.1211(b} participant in
a manner consistent with the way the
hearing file was made available initially
under paragraph (a).

(d) A party or § 21211(b) participant
may not seek discovery from any other
party. § 2.1211(b) participant, or the NRC
or its personnel, whether by document
production, deposition, interrogatories,
or otherwise.

$2.1233  Wrttten preventations; written
questions.

(a) After publication of & notice of
hearing in accordance with § 2.1205(i)
and after the NRC staff has made the
hearing file available In accordance
with § 2.1231, the parties and § 21211(b)
participants shall be afforded the
apportunity to submil, under oath or
affirmation, written presentations of
their arguments and documentary data,
informational material, and other
supporting written evidence at the time

of times und 1 the sequence the
presiding ufficer extubilishas by !
appropriate order. The preaiding officer
alsn may, on his or her initiative, aubmit
writtan queationa to tha parties ta b
atawered in writing, under oath or &
affirmation. and supported by
appropriate documentary data,
informational material. or other wriktten
cvidence. B
+5h) In & hearing initinted undue
£.2.1208(b). the initial written 4
presentation of the applicant that ist
itaued a notice of proposed denial or a
notice of denial must describe in dgtail
any deficiency or omission in the %
_dgency's denial or proposed denial'nf its
application and what relief is sought
with respect to each deficiency or
amission. FLs
-.{c) In & hearing initiated under ;&!
'§ 2.1205(c). the initial written g
presentation of a party thal reques!_"‘a a
hearing or petitioned for leave to g
intervene must describe in detail aq;
deficiency or omission in the licens
application, with references to any{t
particular section or partion of the -
application considered deficient, gi.ge 8
.detailed statement of reasons why any
particular section or portion {s deficient
.or why an omission is material, and'
describe in detail what relief is sought
swith respect to each deficiency oruf
omission. &
-1 (d) A party or § 2.1211(b) participant
Jmaking an Initial written presentatjon
‘under this section shall submit withits
[presentation or identify by referenge to
:migenerally available publication o§~'
‘sburce, such as the hearing file, all§
‘documentary data, informational
‘material, or other written evidencelupon
which {t relies 1o support or lllustrale
-each omission or deficiency complpined
‘of. Thereafter, additional documenfary
‘data, informational material. or other
‘written evidence may be submitted:or
ireferenced by any party, other than the
‘NRC staff, or by any §21211(b) &
iparticipant in a written prelenlaliq’n or
*in response to a written question only as
*the presiding officer, in his or her f
“discretion. permits.
£ | {e) Strict rules of evidence do nat
?’:pply to written submissions undér, this
3

I
b

ection, but the presiding officer may. on
% motlon or on the presiding ofﬁcel‘:k own

{ {nitiative, strike any portion of & Written
| presentation or a response to a wyitten

< question that is cumulative, irrelevant.

: immaterial. or unreliable. &
$§2.1238 Oral presentations; orel ¥
i questions. $
i {a) Upon a determination that ifis

‘ hecessary to create an adequate r;g_cord

i for decision, in his or her discretigq) the
.« preaiding officer may allow or reqy f}re

P

Ty

e

and Regolations
Ld

aral prescntations by nay patty or

§ 21201 particspant, including
teatimony by witneases. Oral
presentatiuna are subject to any
appraperate te timits the proaidimg
officer impuses. Respunsibiihity for the
tonduct of the examination of any
witiieys reets with the.peesaine officer
vwho may allew 8 party ur §21211(b)
participant 19 prapuse ueshicnis for the
preswding officer e poame o wittiess,

(1) Oral presentativng and responxes
1o ural questioning to b relicf upon a4
oral evidence must be given under oath
ar affirmation. All oral presentations er
oral yuestioning must be
stenographically reported and. except as
requested pursuant to section 181 of the
Act, must be public unless othenwise
vrdered by the Commission.

(c) Strict rules of evidence do not
apply to oral submissions under this
section, but the presiding officer may. on
maction or on the presiding officer’s own
initiative, strike any portion of an cral
presentation or a response to oral
questioning that is cumulative.
irrelevant, immaterial, or unreliable.

§2.1237 Mollons; burden ot proof.

{a) Motions presented in the
proceeding must be presented and
disposed of in accordance with §§ 2.730
(2}H8)-

{b) Unless otherwise ordered by the
presiding officer, the applicant or the
proponent of an arder has the burden of
proof.

§2.1239 Consideration of Commission
rutes and reguiations in informal
adjudications.

(a) Excepl as provided in paragraph
(b) of this section, any regulation of the
Commission issued in its program for
the licensing and regulation of
production and utilization facilities.
source material, special nuclear
material, or byproduct material may not
be challenged in any adjudication
subject to this subpart.

{b} A party to an adjudication subject
10 this subpart may petition that the
application of a Commission regulation
specified In paragraph (a) of this section
be waived or an exception made for the
particular proceeding. The sole ground
for a request for waiver or exception
must be that special circumstances exist
so that application of the regulation to
the subject matter of the proceeding
would not serve the purposes for which
the regulation was adopted. In the
absence of a prima facie showing of
special circumstances, the presiding
uificer may not further consider the
matter. {f the presiding officer
determines that a prima [acie showing
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l.as been mude, he or she shall certify
directly to the Commission itself for
determination the matter of whether
speciel circumstances support a waiver’
ur an exception and whether a waiver or
nn exception should be granted. The'
Commission’s determination shall be
made alter any furthes proceeding the
Commission deems appropriate.

§2.1241 Setticment of proceedings. i,

The faur #nd reascoable setttement of .
proreedings subject to this subpartis = °
er.couraged. A setdement must be e
arproved by the presiding officeror 3
Atomic Safety and Licensing Appeal @ -
Buoard. as appropriate. in order to be
binding in the proceeding.

Initial Decision, Commission Review, : -
And Final Decision

§2.1251 Initlal decislon and Its effect.

(a} Unless the Commission directs  *
that the record be certified to it in 3
sccordance with paragraph (b} of this
section, the presiding officer shall
render an initial decision after i
completion of an informal hearing under
this subpart. That initial decision ;
constitutes the final action of the
Commission thirty {30) days after the '
date of issuance, unless an appeal is
taken in accordance with §21253. !}

{b) The Commission may direct thals ;
the presiding officer certify the record to
it without an initial decision and may ;.
omit an Initlal decision and prepare a ;
final decision upon a fiding that due an
t:mely execution of its functions so
requires.

{c) An initial decision must be in
writing and must be based only upon .
information in the record or facts
officially noticed The record must . .
irnclude all information submitted in the-
proceeding with respect to which all .
parties have been given reasonable prior
notice and an opportunity to comment. .
The initdal decision must include—

(1] Findings. conclusions, and rulings,
with the reasons or basis for them, on all
rmaterial issues of fact. law, or discretion
presented on the record: i

{2) The appropriate ruling. order, or !/
d=nial of relief with its effective date; ; *
and wy
{3} The time within which appeals td:§
the decision and & brief in supportof :§
those appeals may be filed. the time ..
within which briefs in support of or ingy
opposition to appeals filed by snother; ;
party may be filed. and the date when}*’._
the dectsion becomes final in the iy
ubsence of an appenl. 2t

{d) Matters not put into controversy: |
Ly the parties may not be examined and
decided by the presiding officer or the
Atomic Safety and Licensing Appeal 1,
Board. If the presiding officer or the

Appecal Board believes that a serious
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safuty, environmental, or commén
defense and security matter exists that
has not beeri placed (n controversy, the
presiding officer or the Appea} Board
shall advise the Commission promptly of
the basis for that view, and the
Commission may take appropi:jate
action. o

(e) Pending review and ﬁnnljdccision
by the Cummission. an initial decision
resulving 8l issues before the presiding
officer in favor of autharizing ljcensing
action subject to this subpart is
Immediatcly effective upon isgpance
except— §

{1} As provided in any ordcqissued in
accordance with § 2.1263 that stays the
elfectiveness of an initial decigion; or

(2) As otherwise provided by the
Commission in special circumgtances.

(f) Following an Initial deciglon
resolving all issucs in favor of;the
licensing action as specified in:
paragraph (e} of this section, tie Director
of Nuclear Reactor Regulationfor the
Director of Nuclear Material Safety and
Safeguards, as appropriate, .
notwithstanding the filing or pendency
of an appeal pursuant to 52.1%53. shall
take the appropriate licensing action
upon making the appropriate licensing
findings promptly, except as may be
provided pursuant to pangni_h (e}{1) or
{2) of this secuon. ‘g :

§2.1253 Appeals from inltial degisions.

Parties and § 2.1211(b) partiglpants
muy appeal [rom aa Initial decision
under this subpart in accordagice with
the procedures set out in §§ 2762 and
2.763. ,&

i
§2.1255 Review by the Alonic\f;chty and

T

The Commission suthorizes the
Atomic Salety and Licensing Appeal
Board to exercise the authorily and
carry out the review functionp'lo be
performed uader § § 2.1205(a}, 2.1200{d).
and 2.1253. if
l"i‘;
§21257 Review of decision .ggrmm ot
an Atomic Satety and Licansin %LAppal
Bowd. i

.

The Commission will not entertain
sny petition for review of a dgcision or
actiun of an Alomic Safety and
Licensing Appeal Board und% this
subpart. Commission review js available
only on the Commission’s ow{x motion
viithin forty [40) days after the date of &
decision or action by the Apfieal Board
under §2.1255. Commission rgview will
be conducted in accordance}ﬂh those
procedures the Commission deems
appropriate. Absent Commisgion
teview, the decision of the Appeal Board
conatitutes the final action ogilho
Commission. ;

BRI o R

§2.1259 Final declslon; petition tor
reconsideration.

{a} Commission or Atomic Sufety and
Licensing Appeal Board action to rends:
a final decision must be in accordance
with § 2.770.

{b} The provisions of
the filing of petiions for
reconsideristion

2771 govern’

§2.1261  Authority o! the Secretary o rulc
on procedural matters.

The Secretary ar the Assistant
Sceretary may rule on pracedural
matters relating to proceedings
conducted by the Commission itself
under this subpart to the same extent
they can do so under § 2.772 for
proceedings under Subpart G,

§2.1263 Stays of NRC staft licensing
actions or of decisions of a presiding
officer, an Atomic Safety and Licensing
Appeal Board, or the Commission, pending
heacing or review.

Applications for & stay of any
decision or action of the Commission, a
presiding officer, or an Atomic Salety
and Licensing Appeal Board or any
action by the NRC stalf in issuing a
license in accordance with § 2.1205(1)
are governed by § 2.788, except that uny
request for a stay of staff licensing
action pending completion of an
adjudication under this subpart must be
filed at the time a request for a hearing
or petition to intervene is filed or withla
ten (10) days of the staff's action,
whichever is later. A request for a stay
of a staff licensing action must be filed
with the adjudicatory decisionmaker
before which the licensing proceeding 1
pending.

Dated at Rockville. MD, this 23rd day of
February, 1989.

For the Nuclear Regulatory Conurussion.
Samuel J. Chilk,

Secretary of the Commission.
{FR Doc. 80-4001 Filed 2-27-89. 8:45 am|
BALNG COOE TE0-01-1

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Paris 701 and 741

Nonmember and Public Unit Accounts

agency: National Credit Union
Administration.

acTion: Interim final rule—ceatension
comment period.

SUMMARY: On December 14,1088, the

NCUA Board approved an interun fin
rule limiting the amount of public unit
and nonmember accounts that may b
maintained by federally-insured credn



