
March 29, 1989

6
Congressman Joseph M. Gay to the Nuclear Regulatory'] Commission your letter O requesting that a public hearing be held t6oliclt public comment on the loposed licerse renewal f5'Fthe 
Babcock'saWilcox.-acility at Apollo, Pennsylvania.

To request:an adjudicatory hearing you should follow the proceduret i•n the newly published regulations of the Commission for the conduct of adjudicatory hearings on materials license applications and renewals. A copy of the new regulations which become effective on March 30, 1989 is enclosed. Although the procedures are relatively informal, a person who requests a hearing must still demonstrate that he or she has a property, financial or personal health and safety interest that would be adversely affected by the applicant's 
proposed activities.  

If you have any questions about the informal procedures you may call Robert L. Fonner, Deputy Assista~nt General Counsel for Rulemaking and Fuel Cycle at (301) 492-1643. We are pleased to have been able to assist you.  

Sincerely, yours, 

/k5

cc: With enclosure: 
Joseph M. Gaydos, M.C.  
979 Fourth Avenue 

New Kensington, PA 15068

William C. Parler 
General Counsel
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UNITED STATES 

NUCLEAR REGULATORY COMMISSION 
111•"1• •WASHINGTON, D. C. 20555 

March 29, 1989 

Deara 

Congressman Joseph tt. Gaydos has f d to the Nuclear Regulatory 
Commisslon your letter of = 9290"requesting that a pub1ltr-hearing 
be held to solic4t public TMienloo proposed license renewal for the 
gabcock and Wilcox facility at Apollo, Pennsylvania.  

To request an adjudicatory hearing you should follow the procedures in the 
newly published regulations of the Commission for the conduct of adjudicatory 
hearings on materials license applications and renewals. A copy of the new 
regulations which become effective on March 30,; 1989 is enclosed. Although 
the procedures are rela1~ively informal, a person who requests a hearing must 
still demonstrate that he or she has a property, financial or personal health 
and safety interest that: would be adversely affected by the applicant's 
proposed activities.  

If you have any questions about the informal procedures you may call Robert 
.L. Fonner, Deputy Assistant General Counsel for Rulemaking and Fuel Cycle at 
(301) 492-1643. We are ;pleased to have been able to assist you.  

* ,Sincerely yours, 

14. Parer 

GeneralI Counsel 

cc: With enclosure: 
Joseph M. Gaydos, .Ce.  
979 Fourth Avenue f 
New Kensington, PA 15068 
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March 29, 1989 

Dlea 

Congressman Joseph M. Gay YQsha.rf rre•. the Nuclear Regulator, 
Commissjiof your letter o equesting that a pub-i't 'hearing 
be held to solici-t-public uitnen on the Woposed licer,se renewal for the 
Babcock nd. Wilcox facility at Apollo, Pennsylvania.  

To request an adjudicatory hearing you should follow the procedures in the 
newly published regulations of the Commission for the conduct of adjudicatory 
hearings on materials license applications and renewals. A copy of the new 
regulations which becomeeffective on March 30, 1989 is enclosed. Although 
the procedures are relatively Informal, a person who requests a hearing must 
still demonstrate that he or she has a property, financial or personal health 
and safety interest thatwould be adversely affected by the dpplicant's 
proposed activities.  

If you have any questions about the informal procedures you may call Robert 
L. Fonner, Deputy Assistant General Counsel for Rulemaking and Fuel Cycle at 
(301) 492-1643. We are pleased to have been able to assist you.  

Sincerely ynurs, 

William C. Parler 

General.Counsel 
cc: With enclosure: .C 

Joseph M. Gaydos, M.C.  
979 Fourth Avenue 
New Kensington, PA 15068 

DISTRIBUTION: 
RLFonner OGC R/F 
SATreby Regs 
WCParler Central File 
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suauwAr The Nuclear Regulaetory 
Commission is amending its regulations 
to provide rules of procedure for the 
conduct of informal adjudicatory 
hearings In materials licensing 
proceedings. The Atomic Energy Act of 
1954 requires that the NRC afford an 
interested person, upon request, a 
"hearsng." in any proceeding for the 
granting. suspending, revoking, or 
amending of an NRC license. Including a 
license involving source, byproduct. and 
special nuclear materials. The 
Comnmission previously has determinind 
that the "beering provided for e 
materials licensing proceeding need W 
encompass all the procedures in NRC 
regulations that currently govern more 
formal adjudications for the lcensing of 
reactor facilities. Rather. the 
Commission has determined that. in 
most instances, an informal hearing with 
an opportunity to present written views 
is sufficient to fulfill this rsqu'rement" 
Th" final rule prescribes the procedures 
txat would govern these Informal 
proceedings.  
CmtCTn2 DArt March 30,1 29.  
FOR FRTHJER O4FORuMNUA COWrACr.  
Paul Bollwerk. Senior Attorney. Oftice 
of the General Counsel. U.S. Nuclear 
Regulatory Commission. Washington.  
DC 20555. Telephone: (301) 492-1534.• 
SUPPLuuV4ARY INVlFORATIOH r 

I. Baclhormmd 

On May :0. 1987 (52 FR Zo0.-20W06).  
the Nuclear Regulatory Commission 
published in the Federal Regiser 
proposed amendments to Its Rules of 
Practice (10 CFR Part 2) that would 
specify the particular procedure 
applicable to informal adjudicatory 
hearings. In accordance with section: 
loga of the Atomic Energy Act of 1154.  
(AEA) (42 U.S.C. Z239(a)), Informal .  
hearings are conducted upon the request 
of any person whose interest may be;;

Don. at WsshLnItoa Dr,. this 1rda• f 
February intR 
Isms W. Ghoeea0 
Admini•trsatro AnImal aid Plant Heamth 
Inspection S.rv'io.  

JFR DNo -46W FVd OO-O-f &45 a=] 

NUCLEAR REGULATORY 

COMMISSION 

10 CFR Pwt i 

Informal Hearing Proceduree for 
Materials Ucensing Adjudlcations 

AzwcrY Nuclear Relulatory 
Commission.  
ACM=N Final rule.

affected by a nuclear ma leriula licensing 
proceeding. Kea.M4cC## Cotp. (West 
Chicago Rate Earths scility)• CU-S3-2.  
15 NR C 23 (18OU) affd sub qp#L City ol 
West CAJCoS V. NrIt 701 ?4d 6 (7th 
Cit. 196M) (both bereinaftr LjrrVd, to as 
Wul CACo). On July z4 0, 
date for submitting cowmen .on the 
proposed rule was e'xiended.t Augus 
X21W (6(2 FR 27131) 

As proposed. the informal satin 
procedures dLffer subettanaly from the 
existing regulationa I, 10 C1% Par & 
Subpart G that sovern the oo•duct of 
NRC foreal. trlsl-type sdjudjstioca.  
Spe4€fcalUy. the presiding o.Wm Is to 
receive and to make his or b* 
determination based solely upon a 
"baadq r 1le" i l np(led by t" NRC 
stal. which need not be a pa.y to the 
E ro"edLn& and written prleaetatioas 

ay the psties. There would b•s no 
discovery. Only if the presIding officer 
found that the written preseutadton 
were inufildent to create ai adequate 
record would oral resentations be 
permitted. Any examination o those 
making oral resentations w.uld be 
limited strictly by the preaside officer.  
The type of crossxamlnatIon by the 
parties that geverally Is pumttsd in 
formal adjudcations would * 

rohib ited. Essentlaly. the Inormal 
bearigIs designed to elicit information 

and resolve Issues primarllyhro' 
Inquiy by the presiding offl rather 
thn thrugh an adversari.: 
confrontation between the parties. As a 
Consequence. the presidLnl officer bha 
broad discretion In controlling the 
manner In which the iause raised by 
the parties are to be explored.  

IL Commnents and Commnae.  
Respoases 

The Commission received twelve 
letters of comment representing a broad 
spectrum of interested persona.  
Commentars included private 
corporations that hold NRC materials 
licenses, a trade association 
representing companies holding NRC 
materials licenses, private Counsel that 
.represent NRC reac4or sad materials 
licenses, public interest 8rojpa, a kloal 
governmental entity, and a,'indivdual 
member of the public. Sev#A'df the 
commenters expressed enqral support 
for the proposed rules and provided 
specific comments and suggestions on 
particular provisions. Three commentors 
opposed the rules as providing 
insufficient procedural protections for 
in'arvening parties. Two other 
commenters opposed the rules as 
unnecessarily formalizing the hearing 
process for materials Ucenslin 
adjudications. A review of the specific
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comments and the Commlsou's 
responses to those comments Wlows.  

A. Cetra CommeWt 
1. Hesarn Procoures Ar Too Formal 

Several oo-mzmntsrs who are 
materils licenses or who represent 
materias Ucensees expressed conzern 
that the proposed informal prucedure.  
were unnecessary or too formal. One 
commenter sugested that. liven the 
small number of materials IlkonsfN 
hearing requests rec•ived by the 
Comimlon over the past several years.  
the Commission need only continue its 

reseat practice. That practce. which 
as been In effect since the fint 

Informal hearing In the 1•N2 W..* 
Ch•Jco proceeding. Is to issue an order 
In response to each materials icensing 
hearing request that establishes the 
E rocedures governing that informal 
"ang. The Commission disagrees. 1b 

practice of Ieauing individual orders hak 
allowed the agency to gain valuable 
practical experience in conJuctin 
informal adjudications, experienoe tia, 
Is reflected In the provisions of this flial 
rule. The small number of hearing 
requests explains in part the delay in tht 
Commsiaon•s promulgation of this final 
rule In that It has taken longar to gin 
the relevant experience that has guided 
It in formulating appropriate procedures 
However. it ultimately is not a s cffimit 
counterweight to the prudent , 
observation of the United States Court 
of Appeals for the Seventh Circuit In Its 
West Chkio decision. 701 F.d at 645.  
that the interestsof allwoncerned In the 
hearingprooess are better served i. the 
a gency formlat•s regula tions that make 

it clear what procedures will apply to aIl] 
Informal proceedings. This it 
particularly so given the large number ol 
materials licensing actions the 
Commission takes each yeer that 

potentially are subject to hearing
requests. 14 

This commenter also asserted that the 
proposed informal procedures should 
not be adopted because the adjudicator 
format is not suited to the resolution of 
technical questions and. In any vent. the 
existence of two sets of procedures, one 
for Informal proceedings end one for 
formal proceedinls, inevitably will lead 
intervenors to complain that their 
allegations require the use of the more 
extensive formal procedures. Regarding 
the Issue of the suitability of 
"adjudicatory" procedures. the 
commenter appears to be questioning 
the advisability of using atri'al-type.  
adversary format. as opposed to more 
legislatlve-type. informal procedures, tu 
resolve technical disputes. In its
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propoied rule. however, the Commission parties a full and fair hearing. Althoil 5 
has sought to strike a necessary balance there is no discovery, the proposed Sa 
between these two poles. Recognizing do provide that the NRC staff is to 
that Interested persons within the create and update a hearq file ba 
meaning of AEA section 111a are consisting of the maltrials relevant to 
statutorily afforded the status of the lIcensing proceeding Including the 
"parties" with an opportunity to application and any amendments to the 
participate In a hearing.' the rules allow application, any environmental 
participallon though written and. in assessment or impact statement, and 
limited circt.,etances. oral submissions any NRC report or correisponden", 
by which a ct.allenged licensing acton between the NRC and the applicCnt 
can be supported or opposed. On the rile tin to the application. In add•ilon. if 
other hand, cognizant that these an oral presentation Is found by ie 
materills licensing hearings need not presiding officer to be an appropdate 
adhere to the Administrative Procedure aid to fact.flndlng. the prsidilng •ffcar 
Act's (APA) adversary trial model set Is given the authority to Pose to ..a 
forth in the Formal hearing provisions of .witnesses questions that have b.V.  
5 U.S.C. 556-557. the Commission has Auggested by the parties. This is jiot the 
attempted to enhance the role of the type of cross-examination nssually 
presiding officer as a technical fact associated with formal adjudlcalpry 
finder by giving him or her the primary proceedings, as is described In mwpr 
responsibility for controlling the detail in the discussion that foUowrs 
development of the hearing record nonetheless. it still provides the I4rtles 
beyond the Initial submissions of the in the context of this more Informal 
parties. Further. the Commission does proceeding with an opportunity to raise 
not believe that the mere existence of a questions with the presidig o- - r 
set of informal procedures will lead to about a witness' testimony.  
an erosion of the distinction between B. Comments Relating to Specific 
formal and Informal proceedings or lead PoivIsions of the P~opoeodRulae 
to undue confusion about when the u"s 
of either type of proceedinL is 11. Proposed I 2.120l--cope of 
appropriate. See generallySequoyah Proceeding.  
Fuels Corp. (Sequoyah U1-F1 to UF4 One Commenter has raised tw-o 
Facility). CL-6-17. 24 NRC 489 (19M) concerns about I .1201 of the ptýoposed 
(Commission declines to accept trule, which describes those matti.als 
presiding officer's suggestion to convert licenstng actions for which iforial 
informal hearing to formal proceeding). hearings asr provided. This coml*enter 

2. Hearing Procedures are Too Informal pointed out that in previous insts'pces 
involving a request under 10 CUAW0.30= 

In contrast to the comments discussed for agency approval of proposed, 
,.bove. several individuals and public procedures for the disposal of vaq low.  
Interest groups asserted that the 0 :loevel radioactive waste not covej•d by 
Commission's proposed Informal 10 CFR Part a1. the Commsslion' a 
procedures were too "informaL" In authorized the use of Informal h•auing 
particular, these commenters decried the! procedures and suggested this does not 
failure of the rules to provide for appear to be covered by proposed 
discovery or for wide-ranging cross- . g 2.1201. An authorization under 
examinatioh by parties to the 120.302. which is not referred to
proceeding. 'specifically In I 2.120. generally comes 

Parties general!y have no right to about as an amendment to an existin 
discovery even in APA "on the record" byproduct. source, or special nudear 
hearings, unless discovery procedures • material license issued under Prt 30. 40.  
are authorized by agency regulations. or 70. As an amendment for 
Further, because the Commission is not authorization to dispose of materials 
required to conduct an APA "on the '; held under an exiltinl materlas." 
record" hearing in a materials licensing ; licenses. rather than a request f& a 
case. the parties in these cases have no .: license to operate a waste dispoasI 
rlht to cross-examination under the facility underlO CFR Part 1, 
Commission's "on the record" hearing authorization clearly falls withlqi! 
procedures in 10 CFR Part 2. Subpart G. I 2.1201. The same would be tru' of 
Nor does the Commission believe these various other Part 20 authorize tA~ns 
measurdes are necessary to afford the which relate to a license Issued t. der 

_________ Part 30.40, or 7 E.g. 20.10a]. ;, 
raBecause an tawtwsted person bas a statttry y Accordingly, no specific refereoq is 

tihi to request and r•ovive a heslog" on required In J 21201 to cover these 
materalsl atonre tlct~lna scOllt in AlA w , o,, authoriatons" 
lIog. the Comosicon ewwot. oass0. toneasatonL i 

appeared to su&,eot. simply ddM tcoe a This commenter also sugges• 4 this 
matoste ltcetmin heano,-p. provision to too broad because ;t states

that formal hearing procedures wei 
applicable to those adjudications 
instituted in response to a notice of 
proposed action issued under 10 CFR 
2,1i05()(7J for "any other license or 
amendment as to which the Commission 
determines that an opportunity for a 
public hearing should be afforded."" 
However, as the Commission's Weal 
Chicoago decision makes clear, the notice 
of proposed hearing referenced in 

1 2.105(a)(7) is one that Is issued when 
the Commission has determined the 
public interest requires a formal hearing.  
Weal Chicago, I2 NRC at 244-46.  
Accordingly, the provision correctly 
reflects that hearingt. commenced in 
response to a notice of proposed action 
issued under I 2.105(a)(7) will, in 
accordance with 1 2.700, be conducted 
under the formal hearing procedures of 
Subpart 0.  

2. Proposed I 2.1203--Docket. Filing.  
and Service 

Section 2,1203 establishes the 
administrative requirements for the 
docket and the filing and service of 
documents in each proceeding. One 
commenter recommended that the rule 
set out requirements for documents in 
terms of size. signatures. numbes of 
copies. etc. A new paragraph (c) 
implements this suggestion. Tbe 
provisions of £ 2.711 relating to the 
extension and reduction of time limits 
are referenced in paragraph (d).  

This commenter also suggested that 
dids section incorporate the I ....  
requirements of I 2.712 relating to 
service of documenta. The proposed 
1 2.1203(d). which leaves .At up to the 
presidingi officer in the first Instance to 
set any rules for service of documents.  
was intended to add to the inlormuality 
of the proceedings. After further 
consideration. however, the Comm•8sion 
concludes that establishing rules for 
routine matters such as document 
service contributes to the efficient.  
conduct of the proceedinj for both the 
parties and the presiding orncer.  
Accordingly. the Commission has added 
language to that paragraph. which is 
now designated as (e). referencing the 
requtrements oft 2.722.  

3. Proposed I 2.1205--Request for a 
Hearini. Petition for Leave to Intervene 

This provision. which describes how a 
request for a bearing or a petition to 
intervene is to be lodged and treated by 
the agency. was the subject of a number 
of comments that are discussed below 
according to subject matter.  

o. Notice of materiols licensinr 
octions ftimni of hearing requests. In 
the proposed rule, the Commission
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described its long-itanding practice of aitereals licensing actions through a1 Island Lightlng Co. (Shorehem Nuclear 

limiting Federal Register notice for the Federal Regi ster notice relating to the Power Station, Unit 1), ALAB-743, 18 

thousands of material licensing receipt of the appucation or to NRC .. NRC 387, 396 n.37 (1983). On the other 

applications it receives annually to environmental findings relating to tht, hand, It Is apparent that whether to 

those that are significant. For those licensing request (9.S., a negative i provide for further admission of late

applications for which no Federal declareaon of the need to prepare an 'led petitions and the terms under 

Register notice is published, proposed environmental Impact statement). Alio, which they will be admitted ultimately 

I 2.1205(c) provided that a hearing those persons truly interested in a is a matter committed to the agency's 

petition would be considered timely If pirticular materials bcensee's activitJes discretion.  

filed within thirty days after the can keep abreast of pending mattersply In most instances, materials licensing 

p etitioner receives actual notice of a periodically contactintg appropriate NRC actions do not involve substantial 

Icansing action or within one year after heidquarters or regional personnel for hazards to public health and safety.  

.,pletion of the agency action, informstion concerning the license. With After weighing the matter carefully, we 

whichever occurs first. Section 2.1205(c) these vehicles In place for providing (he have concluded that, in the context of 

also declared any petition filed beyond public with information concerning 1' materials licensing, considerations of 

t), period would be considered timely u•iterials licensing actions, the regulatory finality counsel that the 

or.., upon a showing of exceptional Commission does not believe It Is Commission piace i heavy burden upon 

circumstances. In response, several nIecessary or prudent to expend the • those who wish to institute a hearing 

commenters asserted that the agency's substantial additional agency resoule5 proceeding more than six months after 

notice practice was improper and urged that would be needed to publish notices the agency has approved the applicant's 

that Fcderal Register notice be given for lir ihe Federal Register for each of th4i request for licensing action. Therefore.  

each materials license application approximately five thousand mated to avoid the litigation of stale claims, in 

received. Other commenters. principally licensing actions the agency takes oflt lieu of the reference in I 2.120.5c) to the 

materials licensees or their legal syerage every year. See NRC 167 4 grant of a late-filed initial hearing 

counsel, challenged the provisions Annual Report at 73. In addition to te petition one showing of "exceptionsl 

allowing timely hearing petitions to be staff resources that would be requh d to circumstances" and the language of 

riled up to one year after the licensing prepare the notices. the NRC staff T I 3.iz(k) that provided for the use of 

action and permitting subsequent estimates that It would cost in exceO of the formal hearing late-filed petition 

petitions upon an "exceptional orne hundred thousand dollars annu ily factors in 1 2.714(a](1). the Commission 

circumstances" showing. Allowing up to simply to pay the oast of publishing has substituted new language In 

one year to file a challenge leaves notices in the Federal Resister for a I 2.1205(k). The paragraph now states 

licensed activities under an unnecessary these actions. The Commission alse• that to gain admission of a late-fled 

cloud, they assert. Instead, the period funds the alternative notice suggestfon request. whether an initial request or a 

for filing should be shortened to 120 made by one commenter unacceptatile. petition to intervene, the requestor or 

days or less. Also. they contend. the Sinilar or higher costs to the agencl intervenor will have the heavier burden 

exceptional circumstances proision could be expected if the agency of establishing that (1) the delay in filmn 

should be deleted in favor of a provision published notices In local newspepr. the hearing request or intervention 

that mandates that after the period for 'On the related question of the tiO n petition was excusable: and (2) the psu 

filing a petition expires the appropriate of a hearing request when there Is D of the hearing request or intervention 

challenge to a licensing action is to file a Federal Resister notice, the Commi sion petition, which institutes a bearin 

petition for enforcement or other with the comments tha le er proceeding to explore the efficacy of th 

appropriate relief under 10 CFR 2.206. piriod of time may be appropriate ;r agency a licensing actiorV will not caus 

The Commission continues to believe accepting hearing requests as time . undue prejudice or in"'y to any 

that its present practice regarding Bilancing the interests of material participant to the proceeding. includinI 

Federal Register notice for materials 11censees In prompt closure for po da l the aplicant and the NRC staff if the 
licensing applications comports with all ooees to be a party. Essentially 

applicable legal requirements and. under licensing action challenge$ against staff 

the circumstances, Is appropriate i public interest In allowing a reaso ble the paragraph requires that the 

thecircmsoftheallocainc of agpeny opportunity for "interested persons'to requestor or petitioner demonstrate th 

terms of the allocation of agency avail themselves of their section 1a the well-established doctrine of "lache 
resources. As notedearing right we find that allowlA would not bar the institution of a .  
ruleinitial hearing request to be filed fr roceedng. Addilionally. this provislo 

reqir thatia anyin noticet bo give ofd af& require that any notice be given of a 'period of six months after a materWa.l has been revised to state that any materials licensing action. Given the 1ies cinntntcdi h,ý untimely hearing request or Interventd 

lack of any constitutional .1itto a . licensing action not noticed in the utml erigrqetatitret 

Federal Reooster Is appropriate. . petition that cannot overcome this 
hearing in the usual materials licensing The Commission does not agreip ith aches bar will be referred for 

case. see West Chicago at 645. the the comment that any hearing rq (est or disposition in accordance with 10 C1 

Commission does not agree with the 

argument that there is a general petition to intervene filed after the six- 2.206.  

constitutional right to notice of the month period should be treated oqy as Also on the subject of notice, one 

opportunity for such a hearing.' a petition under 10 CFR 2M& In '; commenter suggested that the 

Further. the publication of notices for determining under what circumstinces Commission clarify the meanan of 

all materials licensing activities cannot the agency will entertain a late-flld I 2.1205(c)(1) to make it clear that the 

be justified as a judicious use of limiated petition, consideration undoubtedly first Federal Register notice relating t 

agency resources. Under present must be given to the fact that the i materials licensing application.  

practice. notice is given of significant hearing provisions in the Atomic ýnergy including a notice about activities un 

Act suggest a congressional polic the National Environmental Policy A 

.s explained below. Do* Is given of ts fosterng a degree of citizen triggers the thirty-day period within 

Vaotsl.n. boen o. s t ha amng uon participation in specified types a6 which a hearing request must be file 

nuclear licensing proceedLngs. S.Long order to be timely. The Commission

at 

n 

on 
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done so. The Commission would add 
that, in response to the sugeatilon of one 
commenter, it has revised the rule to 
stale that for an initial Federal Register 
notice regarding a parilcular application 
or licensing action, the notice must 
include a statement that the opportunity 
for a hearing exists under the 
procedures set forth in Subpart L 

In addition. this commenter requested 
that the provisions of I 2.120•(c)(ZI 
concerning "actuhl notice" be changed 
to indicate that timeliness 
determinations will be based on 
whether the petitioner either knew or 
should have known of the pending 
licensing application or action. A finding 
that the petitioner should have known 
would be based upon such factors as 
newspaper accounts. The Commission 
declines to adopt this suggestion. If a 
Federal Register notice has not been 
published, a determination about 
whether and when a petitioner 
otherwise had actual notice should be 
based upon the petitioner's particular 
factual situation rather than 
presumptions about what other than 
Federal Register publication provides 
constructive notice, as the commenter 
seems to contemplate. Moreover. to aid 
in making that determination the 
Commission has. as the same 
commenter suggested. provided In 
paragraph (d) to this section that the 
request for a hearing should detail the 
circumstances that establish. In 
accordance with paragraph (c). that the 
request is timely. With that information.  
as well as any answer from the 
applicant or the NRC staff (if it 
participates as a party), and any 
additional information requested from 
the participants, a presiding officer 
should be able to make an Informed 
determination about when a petitioner 
(which in the case of partnership.  
corporation. or unincorporated 
association would Include its directors, 
officers, and any members duly 
authorized to represent it) bad actual 
notice. We note that under I L.1201J) 
the additional requirement of a showing 
of timeliness also would ordinarily 
apply to those seeking to Intervene 
pursuant to a Federal Register notice of 
earing. These Intervenors would 

ordinarily have to show that they did 
not have actual notice of the licensing 
action prior to the notice of hearing, 

b. Standing. Paragraph (g) of proposed 
i 2.1i=,5 states that in determining 
whether a particular petitioner has 
standing to participate In an informal 
adjudication. the presiding officer is to 
"consider whether the judicial standard 
for standin- 'a in The presiding 
,.Pt-*, de% 'I .on :- to be based

I

uppn the standards that are enunciatd filing of hearing requests. so as not to 

in.1 2.714 for formal adjudications. The "encourage- additional hearing 

Commission Indicated that the stan4ipg demands. The Commission disagrees.' 

dýeiision should be based upon an with this comment because it " 

analysis of the particular material tlN;t misconstrues the purpose of this 

wis the subject of the licensing actlq I provision. In instances when a Fydmd, 

arIa not the "fifty-mile radius" rule thit Register notice previously has not been 

hpd developed with respect 10 powew issued relating to a matenals licensing 

roactor licensing proceedings. (52 Fi It action. once a hearing request regarding 

2600). Several commenters agreed th that action has been received and 

thq Commission's rejection of the fiJy- granted. it Is In the agency's interest to 

Ini"e standard for materials licensinfi ensure that only one proceeding need be 

01!e commenter went on to suggest oat conducted. The purpose of this provision 
Ijtead the Commi~ssion should 4re 111 a is to provide constructive notice to all 

pxresumption that anyone residing ($d Interested persons of the date by which 

presumably working) outside of a f41 any further hearing requests must be 

nfle radius of the site where the nu' ea" filed, thereby cutting off any 

miterials in question are posaesseil intervenor's later assertion of timeliness 

does not have standing. The based upon lack of actual notice.  

Commission rejects this suggestion, the Citing previous Ucensing8 Board; 
stainding of a petitioner In each caiq' practice in •ndividual informsal 
should be determined based upon * 0 prooeeding. see, e.g.. 51 FR .M March 

circumstances of that case as they slat.v" 14. 1988 one commenter also suggested 
to the factors set forth In paratgrap.•|, that the rules provide the presiding 

.•c. Litigotion subject matter. Al t officer with the authority to require that 

suggestion of a commenter, the j; a petition to intervene must include 
Commission has added language tý particular Information on the 

p~rsgrsph (g) indicating that In sddi~on intervenors concerns about the 

to. making a standing determinationjwlth materials licensing action., like that 
respect to granting a hearing petiti or. required by 2.1233 for the Interv•eo's 
.b reason of its incorporation in T  written presentation. This type of 

paragraph U). an Intervention peti requirement Likely is not pract1cable 

tle presiding officer should ruleup under te present regulatory sh 
iitether the petitioner desires to llt gate Under the Ulcensing Board's precticn, 

matters that am germane to the is (which the comments of this and other 

proceeding and whether the hearnt, commenters regardi the creation o a 
"rquest Is timely. Further In this M trd. hearing file m ike.It apparent they 
16 clarify exactly what Informedao9n; disliked), the applicant was responsibe_ 
petitioner must supply In Its he r or for assembling a hearing file and making 

itervention request. the Comnmissf •t available to potential intervenors 

h.s revised paragraph (d) to state Viat -immediately" upon the receipt of the 

,.be petitioner must provide a concle notice granting an Initial hearing 

statement of the areas of concern the requesL As the UicVemnl Boar s 

Xequestor desires to raise at the hearing. notices make dear, immediate action 

This statement of concerns need nt be was necessary to allow additionsa 

extensive, but It must be sufficient, o intervenors to file a detailed petition/ 

.establish that the issues the requester initial written presentation within thirty 

wants to raise regarding the ticen4g days. 51 FR at 8921, March 14. 1968. As 

action fall generally within the range of is discussed infra the present scheme 

:,Matters that properly are subject f? gives the NRC staff the duty of 

;challenge in such a proceeding. It hiould compiling the hearing fide within tEMMty 

.6ie added that a similar requlremel$ has days of the grant'of an initial hearing 

, been provided for those who wise 0 request. the same period of time within 

1:equest nonparty participation staQla5 which any intervenor must file a 

ndrI L2.111(b). petition. It would not be equitable to 
if d Interventio& Section £ IfOthis require an Intervenor to file Its written 

,'proposed rule states that if a requ st for presentation setting forth all Its 

a hearing was pranted and no prmo' concerns without access to the hearing 

Federal Rogliter notice h As been , file. Of course, the Intervenor to required 

published, a notice of hearing is to be to identify the areas of concern it wishes 

put in the Federal Register that. amhong to raise in the proceeding. which will 

other things. will Indicate that ani provide the presiding officer with the 

"additional hearing requests relati g to minimal information needed to ensure 
the licensing proceeding should be filed the intervenor desires to litigate Issues 

(.within thirty days. One commentir has germane to the licensing proceeding and 

;sJuggested that this should be charited therefore should be allowed to take the 

' simply to a reference to paragrepl (c) of additional step of making a full written 

: the same section. which provides.for the presentation under I 2-1233.
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Siinvolv and finds that the information days of the notice of h edrint issued 
Steffdeiwof aing action plainngs will ndtibe supplied voluntarily- The under I u.120..) B tingthi of ,rjnS.In xp ainng tsspecific rovisions relat~8t 

mendency of a hearni xlii~ Its lar,,. of such an order is solely. |2111]prtcptoreesth 

proposed rule. the Commission declaro d itisau -he powf r and discretion of pef povision rlte n g totensure theat tieyo 

that after weighing the private and withihihe r p erforn , contrary to the i 2.1211 inbi partlclpnds t eoues th 

governmental rights involved, it the coid entr's o ufic esr.onh . thereor to Coxno 2121on pedins from ite inceptiona 

concluded it would not require the in the particp s a tin 

completion of any requested hearszin need for the procednes thn ormal b. . I thereby Medmzin8 their i t inc rption e 

before the NRC staff could take the subpona requese as i h•n-orpartmi ther p rti 

licensing action requested by the s, I L dw latt 

5p.cst *rR 
2.71.ern delay 

applicant, Section 2.1205(l) Prtp o. proposed Z31Hearin8 File 

memorializes this determination. , rmal hearings. the to 

meM Alhuhoemrlettqetoed Asit fral hearprogsedthe 
Althounh one commenter questin Commission has provided for nonpartiq e t ath if roeq edi 
this tcluslonb the Commission P r ti~fo in informal adjudications $ th hearing fe that Is required by 

continues to believe that it has stbyck - e...ted" state and local 1 2.1231. That file is to be compiled by 

the appropriate b elance, proidediny govrnents and by limited appearance the NRC staff and provided to the 
i rprovided In w yents ae st ainf arcOUps and I presidin ofcr, the applicant. and all 

tr state'n ents f inter tede parties and Ip2. 211t(b) participan 

b e . 2 5 s ta ed . i pr o ae . in d iv 1 ilu a ls . O e o m m e n tr p r o te s te dt o c ep c 
Another co mnmenter declared that the tat'tllt sa tpemantnin I the1 (a that "ODI' th roc eed ni a. st o ss o f th e 

Commission should revise the language imt appearance statement Is not to applicationl an 

of paragraph (1) to indicate that the beconsider e arof the decisional • end men t to the application: any NRI 

stff rathrgrp • tha ne o t • diteltay tn recor'd" Is evidence of the undu~e ,. , safety. environmentaL ,or other re~ports 

staff, rathe lhen "need noti delay in tt.gints being placed upon public .D rating to the applicaton; and any 

proceeuing the absene.is oflgastay.Th participation in informal adjudications5 relevant correspondence between the 
mis in dhe lines tfRC and the applicant. Comm.enter 

suggestion. ~ ~ ~ ~ ~ t Thfups fti a ae owvrmal mere e .~ raised questions about how and when 
proceed inthe absence of• A , stoy omfi rea an h 
Commission declines to adogp twio an•e however. is merely .  

provision. Is t posindice sthtin the e retaement of the practie followed in." the file Is to be made available to theo 
language anduon aboutu , 

of a hearing request it was permissible foresal proeedings with respect i involved in the proceeding and about for the staff to proceed to act in a limited appearance statements' the protections that would be affordse pa rprocn i ng i i n w ts pOer mommenters suta ested that 0 to proprietary and other sensitive wfc as 'if. n da lted ar aph (bp concern@, s pugstecdpatt°f Information that documents in the file a 7•t a cte A n inia tedrc m e nigP rii ai no m to 
frthe tct~on w s p rprocee jugmn. .- 6yýerse stt n •M ight €Onta f-Lll a 
previously, the Commission cen y rested tate and local The COmmsson previO 

Sthat when the staff is ovrnmets be revised to include 

.diit requirement and to mandat' addressed one commenter's observat 
to reach a positive conclusion about the Uta4$se ties request Pezmsssmn o that providing the NRC stMe sthey dl 

s orafet an Poiienv onme tl co sequences th lighese ent i thi rtydas slOf th tha providinan th ke NRCstaff thirty I A 
fety and environmental Co itwll p clpate within thilyl m ot- to prepare and make the file availabl 

takeato n dppo licensin g request. it will grat of a hearing request. The wi l impirage on the existri Ucensg'a 
request.io T desterminaion eabou C.,lssion declines to adopt the Board practice of requtringa wJoint 

request. The determination ao suiestion. As In formal adtudocnatio t intervention petition/initdal written 
proetedont it is approprlate to unr I 2.715(C), there is no formal presentation. See . aupro. Thu w ho e e d wthe o r ilr ni e sn th i ty d a P e ,," n e e t 

action prior to t le conclusion of the "standing' requirement for .Intr thirty-day period is .aned subject 
proceeding before the presidiog officer stale" participatIOn in informall hezs adjustment by thepr siding offier, 

is l eftrt the N RCst dthose state and lOCal gover neffmu the circumstances of a particular cai islftt heNR saf bsdon its dmntat may require.  

technicsl and administrative Judemenit. ntitles that can demonm r ei er also questioned 
I cornizable interest in the iesing This COMM 

pn aroposed a d.12 gg.m-presiding Officer's preeding should be allowed to • whether the requirement to make tb 

pow e.s participate wnder 12.11 _(b). See .o hearing fie "available" 0 Pari 
questiuear-(bi participants would manE 

tw f tepo w e rs a f o d d r s d i4Rc c l in g C e n t. ) A J ABN4 . Nl 8 7 3 1 L1 2 1 1 ( b s r e t e f l i 
-d~~~ whe he ..... r - - - ... B 4-4. 6 ,, , N R C tat t e N C t f 

One zom ae apr opriate . The (1i77). that the NRC staff serve the file upi 
two of the powers afforde ret rn ssg them. with t4 attendant costs lb 

paragraph bd) to e2rtfy issues to the precedent relatind to formal pro.eo,,ug Instances when the file is large. Th 
App al Boar th e havpower unlder Is te formal P t proposed rule did envision thst ser 

Appee roasd. s cus ed mr fu , ettielsthat do esek to come Into it Of the file might be one way to maS e ntiti e sth t edo se k o e OM O Int oa I 

for the reasons discussed more futo poceedin8 8enerUy must comply with available. dependng on the sitze Ol subpoena documents ower witnesses ,y ruls relatin g to timely,.nr.,•,ol fl. A, the commenter points out.  
afforddbp. Thisot is the CPovweard Etcsa ruiume IunCl.C another way would be to make it 
Iuproper.then doumentseor declares'?4 ( ve le$. .. ar Power Pant. Units g, 2), available localy.. To clarify whatI 

afforded by parawoupl ini Te disoe ry is -erry ,,2,, Pw NC ant. A meant by "avaiable, we have re 
improper. the commionter dec•an•ot ,c4-05-20, z4 NRC $th (C Ion). Ash paragraph (a) to make it clear tha 
beeaus. it would invite discoveryis i nsequent, the Comission hlsrg service upon the parties and 12..1 

re ieats. the Commission does notf .a In instanes to wi2.1211ch ederUt participants and local avallabilitY, 

hase .The puthor er f t setion ' .tnha t in astas e i.n gie ter alternative means of fulfilling thh m e tcear that the Presiding officer 1,1g~te ntices has been $Ivan lu ,ostrn 4 I reurmnthc mto h 

I 1 , a request for 2.l21b requirement. Which method the w 
has uhe authority under AEAsse if, LpartlctpatioO must be i ,le-d wtd rty staff chooses undoubtedlY will di 
subpten core dof c onductnthe adays of an order gai t hing I r tr a on the circumstances of the proc, 

in the course of conducet.er a that 4earing. AlternatIvely, if no notic'has This comnenter also expreswe 
f.ied.i• n ry for the full ,Meen issued. the rquest •for reservations about the proposed 

"r~ ,. ,- ,ploration of the issues iartcipatlon must be filed withlthlr requirement that the applicant 

,.r~ t,... p~oat~n o theisses ;! II

I.  
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responsible for making the fUe publicly 
available locally. After careful 
consideration we have decided to shift 
this responsibility to the NRC staff, with 
the understanding that if this 
"availability" option is chosen, the file 
need be maintained only through the 
end of the licensing proceeding. And. If 
the staff chooses to use service as the 
means of making the file available to 
participants in the proceeding, requests 
for the file by other members of the 
Ublic do not require that arrangements 
or local availability must be made.  

Instead, these requests can be handled 
through the usual NRC process for 
making public documents available.  

The matter of protecting proprietary 
and other sensitive Information relating 
to a licensing action was raised by 
another comnenter. Although the plain 
language of 1 2.790 appears to cover this 
issue for materials licensing 
proceedings, to eliminate any ambiguity 
in this regard we have included a 
reference to that provision in I 2.1203(a).  

7. Proposed I 21233-Written 
Presentations 

An important difference between the 
informal hearing provided for in Subpart 
L and the formal proceeding conducted 
under Subpart C is the written 
presentation outlined in I 2.1233. The 
Commission contemplates that In the 
vast majority of cases these 
presentations and follow-up written 
questions. rather than an oral hearing 
before the presiding officer, will be the 
vehicle by which the parties and any 
I 2.1211(b) participants are heard and 
the issues resolved.  

Commenter concerns about this 
provision centered on issues of timing 
that is, when will written presentations 
be required to be submitted. Section 
2.1233.as proposed stated that the 
and sequence of these presentations is 
to be set by the presiding officer after 
any notice of bearing and after the NRC 
staff has made the hearing file available 
to the parties. One commenter suggests 
that the provision be reworded to make 
it clear that an order establishing the 
schedule for written submissions may 
be issued before the end of the thirty
day period that the staff has to make the 
hearing file available. The commenter 
repeats its plea that this is necessary to 
allow for the continuation of the 
Ucensing Board practice of having 
intervention petitions include the 
information required for the initial 
written presentation. The Commission 
adopts the suggested wording change.  
"5,a indicated previously, however.  
oeczuse t'.e NRC staff raeher than the 
orT.Aicar is now iiaponstble for 

.. )- .; g one .. kiig Mvaiabkt 1,a

heaing file, the Commission doubts that 
a 10, t interventlon/wdiien presentatfoa 
flhi• will be appropriate in most i 
anaiiaces. See 11.23. u.pm, 

In'this ragard. the Commission has not 
ad4ted the sugaeation of another 
cominenter that the rule contain 

ng age setting specific time fremes 
w=." n which an initial presentation and 
any reply thereto must be filed after thfe 
das: the hearing file is made available.  
WMile the Commission endorses the 
corcept that written presentations 
shoEddbe mad eas promptly as possIlbie, 
th Zornmilsslon continues to believe 
thl the presiding officer will be In th,.  
beLposition to set a schedule based,.  
uo his or her review of the isasu • 
ralMd in each hearing petition. The" 
C,•ihmission also cannot endorse this 
conmenter's suggestion that languagdt 
sh,4d be added that would direct th41 
the'jubmisslon of written presentatiohs 
should not await the completion of ay 
NRC staff safety or environmental 'r 
anklysls that ts being prepared relative 
to the licensing application. Again. this 
is an Issue best left to the discretion of 
the presiding officer. The Commission 
nose,, however, that because the NRC: 
stisf can take a licensing action prlor~to 
the •iompletion of a hearing on the 
alrj'licatlon. any delay in the hearing ,, 
thi might be caused by awaiting a stiff 
sGa•-y or environmental evaluation 
w Id not necessarily translate into 
de1(y in license issuance.  

.Finally, one commeotar suggested tat 
sp iflc language be added toparagph 
(c•'. indicate that applicants have tia 
riHi to file a reply to the written 
p04entation of those parties who • 
c pllenge the requested licensing actpo.  

While the right of an applicant. as a.r 
p4rto the proceeding, to file a writn 
preientation is implicit In the languag 
oppragraph (a). the Commission haq 
added additional language to that it 
pairaraph ciariflyWng any ambiguity. The 
selpence and timing of that submlssion 
remains in the discretion of the • 
prs'iding officer.  

& Proposed L 2ZL35--Oral 
Pre.entations 

16 the event that the written 
p,'jentations afforded by I 2.1233 ad 
t!.e'responses to written questions pc4ed 
bg hpresiding officer prove to be 'iý 
Iziadequate to resolve the issues ra.ist 
tl'/)residlng officer Is given the • 
d 8 retion to allow or require the paiee 
tomake oral presentations. These f 
presentations may include the testim.ny 
of :rltnesses. Commenters expressed', 
c that e language of I 2.123;lld 
nt.Vmake clear the parameters unde• 

wjcb oral presentations were to bell 

ai wed. particularly with respect 

Lit~

examination of witnesses by 
nonsponsoring parties. To clarify this 
matter, the Comrmdssion has included 
language In paragraph (a) stating that I

the responsibility for the examination of 
all witnesses rests with.the presiding 
officer, who may allow parties to 
propose questions for the witness that 
the presiding officer can pose if the 
questions are found appropriate. The 
Commission recognizes that by requiring 
the presiding officer to make 
determinations about the propriety of 
each question for a witness, an 
additional burden is being imposed that 
could involve delay in the proceeding 
while the parties compose and the 
presiding officer decides the propriety of 
questions for each witness. Nonetheless, 
because oral presentations should be 
necessary only in those rare instances in 
which the written presentations leave 
unresolved issues that the presiding 
officer finds can be decided only after 
having oral presentations, and because 
proposed questions undoubtedly can be 
prefiled in many instances, the 
Commission expects these procedural 
requirements to be manageable.  

One other commenter questioned 
whether the language in paragraph (b) 
stating that '[a&Ia oral presentations 
* *, unless the presiding officer orders 
otherwise, must be public." Is designed 
to give a presiding officer more latitude 
to hold nonpublic informal hearings than 
Is provided for formal adjudications 
under Subpart C. In fact. there was no 
intention that this provision be 
substantively different from J 2.75L 
which governs formal hbeariAgs. To avoid 
any ambiguity, the Commission has 
added language to paragraph (b) to 
make It clear that this section parallels 
J L751.  
9. Proposed I z.i51-lnitial decision 

Two commenters raised questions 
about § 2.1251 which specifies that alker 
completion of the Informal written and.  
if necessary. oral presentations, a 
presiding officer must render an initial 
decision. unless the Commission 
chooses to undertake that task itself by 
having the record certified to it. One 
commenter suggested that. as with 
1 2.764. there should be language making 
the initial decision immediately effective 
so as to authorize the NRC staff to take 
the appropriate licensing action. Section 
2.1205(l), which authorizes the NRC 
staff to take a requested licensing action 
without regard to any pending hearing 
request. undoubtedly will provide the 
functional equivalent of an effectivenesa 
provision in many Instances. The 
possibility exists, however, that the staff 
will not yet have taken any action =r. iti'

I
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the staff has acted, the presiding 
officer's determination may include 
license conditions that were not 
imposed by the stalL In these instances, 
it would be appropriate for the presiding 
officer's decision to become 
immediately effective so as to authorize 
the staff to take the appropriate 
licentsifl action promptly. Accordingly.  
the Commission has added paragraphs 
(e) and (f) to I 2.1Z51 to indicate that the 
presiding officer's decision will be 
immediately effective, subject to any 
stay that might be sought and granted In 
accordance with I 2.1263.  

A second comrnmenter suggested that 
the time within which an initial decision 
will become final agency action, absent 
an appeal, should be thirty days rather 
than the forty-five days specified in the 
proposed rule. The Commission agrees 
with this proposal and paragraph (a) has 
been revised accordingly.  

10. Proposed if 21253-.1257--Agency 
Appellate Review of a Presiding 
Officer's Determination 

Under I I 2.1253-.1257 of the proposed 
rule, parties and I 2.1211(b) participants 
to an informal adjudication would have 
an appeal as of right to the Atomic 
Safety and Licensing Appeal Board, u 
they do under the existing practice for 
formal adjudications. Several 
commenters criticized this provision as 
bringing an unnecessary and overly 
formal step into the informal hearing 
process. One commenter recommended 
that any review be limited to 
Commnission-conducled sua eponte 
consideration of the presiding ofMceres 
decision to determine whether there 
were any errors that require correction.  

For those informal materials licensing 
hearing proceedings convened since the 
West Chicago proceeding, the only 
appellate review provided has been a 
Commission sua sponte review of the 
presiding officer's decision, such as Is 
suggested by the commenter. As a result 
of its experience in those proceedings, 
the Commission has concluded that the 
interest of all parties Is better served if 
the Appeal Board is given the Initial 
opportunity to consider any arguments 
concerning errors in a presiding officer's 
legal or factual findings relating to a 
particular licensing action. The Appeal 
Board. whose principal function is the 
review of adjudicatory records in formal 
licensing matters. generally is In as good 
a position as the Commission to provide 
a thorough, prompt, initial appellate 
review of individual Informal 
adjudicatory decisions, as well as 
interlocutory certified questions. therebi 
freeing Commission resources for the 
consideration or broader policy -ratters 
relating tI .'tor faci-..s and
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materIals licensee.& As a result. the 
Couilasion has decided to retain 
AppilIt Board initial review of pruiding 
officer decision. sublect thereafter to mia 
spoaits Commission raview.  

C. 4ditional Comments " 

commenter made two additionall 
8ugCtions. The comnmenter suggested.  
t9at1Ne materials licensing role contain 
a p , jsion regarding burden of proof it 

the loceeding and a provision on 
motýins procedures. The Commission 
haeujcluded a new 2.1237 that would&.  

inc,"porate the appropriate provision" 
of Sqpart G relating to these matters.  

EnlArumental Impact Catego~dca 

TUe KRC has determined that this 
flna~rule is the type or action described 
in 9ategorlcal exclusion 10 CFR i 
51.2i.(c(1). Therefore, neither an f 
envivronmental impact statement nor an 
env,'ionmental assessment has been 
prep'4red for this final rule.  

Papýrwork Reduction Review 

Ths final rule contains no informatdiin 
coi:tion requirements and therefore 4 
notiýubject to the requirements of the 
PapA',work Reduction Act of 1980 (44 
U.SIC. S501 et seq.).  

ReýJ~atory Mnalyele 
Te Atomic Energy Act affords .  

intes ted persons the right to a hearlzs 
regeading a materials licensing 4 
prt~eedln$. As the Commission 
pre. ously indicated in its West CH-icrgo 
d Xesion, 15 NRC at 241. the use o.fK 
inh,.rmal procedures involves less cost! 
and!Aelay for parties and the ! 
Cci•r ion than the use of formal, trial
type procedures. the only other !, 
p "edural alternative. Also. procedures 
mi't be in place to allow for ordetry F 
c•i iuct of those adjudications.  
Cot .fing the informal hearing :; 
prbedures for materials licenshn ,, 
p !eedings in preferable to the only : 

ot)r alternative, which Is the prese, 
p .,rtice of establishing the prooedu 
to' ! followed on a case•by-case be.  
"X, Joti s thercdri the 

Co imission will avoid the expenditnre 
of Ane and resources necessary to 
prepare the individual orders that 
priihously have been used to designOe 
t00"e procedures. It thus ts apparent 
tM'•this final rule Is the preferred 
al,'unatlve and the cost entailed In lt4 

p~rmulgatlon and application Is I 
n••pssary and appropriate.The Il 
I going discussion constitute the 
fc-latory analysis for this final ruleW, 

IA

Regultory Flexlbility C4rtMatioas' 

The final rule will not have a 
significant economic impact upon a 
substantial number of small entitles.  
Many materials licensees or intenrveore 
fall within the definition of small 
businesses found in section 34 of the 
Small Business Act. 15 U.S.C. 632 or the 
Small Business Size Standards set out In 
regulations Issued by the Small Business 
Administration at 13 CFR Part 121. or 
the NRC's size standards published 
December 9.19565 (50 FR 50241). While 
the final rule would reduce the litigation 
cost burden upon licensees or 
intervenors because of the Informal 
nature of the hearing, the requLrement 
that they submit flings and 
documentary information detailing 
contested legal and factual issues is si 
required. Some cost reduction in 
comparison to the cost of partidpating 
In a formal adjudicatory hearing can be 
anticipated, although It is problematic 
whether that reduction as a whole will 
be significant. Certainly, the use of 
informal procedures will not increase 
significantly the burden upon licensses 
to respond to hearing requests. Thus, ti 
accordance with the Regulatory 
Flexibility Act. 5 U.S.C. 605(b). the NRC 
certifies that this rule does not have a 
significant economic impact upon a 
substantial number of small entities.  

Backfit Analysi 

The final rule does not modify or add 
to systems. structure, components, or 
design of a facility: the daign approval 
or manufacturing licenie for a nuclear 
reactor facility; or the procedures or 
organization required to design.  
construct. or operate a facility.  
Accordingly, no backfit analyds 
pursuant to 10 CFR 50.109(c) is required 
for this final rule.  

List of Subjects in"10 CFR Part 2 

Administrative practice and 
procedure. Antitrust. Byproduct 
material. Classified information, 
Environmental protection. Nuclear 
materials, Nuclear power plants and 
reactors. Penalty, Sex discrimination.  
Source material Special nuclear 
material. Waste treatment and dispooal 

For the reasons set out In the 
preamble and under the authority of the 
Atomic Energy Act of 1954. as amended.  
the Energy Reorganization Act of 1974.  
as amended. and 5 U.S.C. 552 and S53.  
the NRC is adopting the following 
amendments to 10 CFR Part 2:
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PART 2-RIJLES OF PRACTICE FOJ' 
DOMES•IC LICENSING PROCEEDINGS 

1. The authority citation for Part 2 i4; 
revised to read as follows: 

Authority: Secs. 161, 181. 6 S1a 941.  
as amended (42 U.S.C. 2201. 2U31): sec. 191,4as 
amended, Pub. L 87-415. 70 Stal. 400 (4,2;, 
U.S.C. 2241); sec. 201.68 Stat. 1242. as 
amended (42 U.S.C. 5641): 1 U.S.C. 552. , 

Section 2.101 also Issued under sacs. 53 J2, 
63, 81.103. 104. 105. 6 Stat. 930. 32. 933, 3
936, 937. 93& as amended (42 U.S.C. W073. , 
2092. 2003. 2111, 2133. 2134. 2133): sec. 10.  
Pub. L 91-190, 83 Sat. 833, as amended 141, 
U.S.C. 4332); sec. 301. 88 Stat. 1244 (42 U.SjC.8 
5871). Sections 2.102Z 2.103, 2.104. .105, 2. V2 
also issued under sacs. 102. 103. 104, 108,163.  
169. 68 Stat. 938. 937. 938, 954. 955, as >2t 
amended (42 U.S.C. 2132. 2133, 2134. Z135.1 
2233. 2239). Section 2.105 also Issued under' 
Pub. L 97-415, 96 Slat. 2073 (42 U.S.C. 2230).  
Sections z.zoo-2.Z04 also issued under **ae, 
188. 234. 68 Stat. 955. 63 Stat. 444. as lmmnaid 
(42 U.S.C. 2238. 2282); sec. 201 .8 Stat. 124•, 
(42 U.S.C. 5648). Sections 2.000-2800e also;A' 
issued under sec. 102. Pub. L 01-190, 63 Slat.  
853. as amended (42 U.S.C. 4332). Sectionhk 
2.700a. 2.719 also issued under 1 U.S.C. 5 
Sections 2.754, 2700, 2.770 2.780 also issue 
under 5 U.S.C. 557. Section 2.754 and Tabpc 
IA of Appendix C also Issued under sacs.
135. 141, Pub. L 97-425, 8 Stat. 2232..2,24i! 
U.S.C. 10155, 10181). Section 2.710 also issuqd 
under sec. 103. 8 Stat. 938. as amended (42 
U.S.C. 2133] end 5 U.S.C. 552. Sections 2.80Cr 
and 2=8 also Issued under A U.S.C. 553.  
Section 2.809 also Issued under a U.S.C.  
and sec. 29. Pub. L 15-25, 71 Stat. 67& ai
amended (42 U.S.C. =039]. Subpart K also, " 
Issued under sec. 1oo, 68 Slat. 9M (42 U.S.4 
2239): sec. 134. Pub. L 91,-41M. 9 Stat.  
(42 U.S.C. 10154). Subpart L also Issued under 
saec. 18i. 6 StaL. 955 (42 U.S.C. 2230). " ..  
Appendix A also issued under sec. 6. Pub.;• 
01-680, 54 Stal. 1473 (42 U.S.C. 2135). -i 
Appendix B also issued under sec. 10, PublL 
99-240. 99 Stat. 1842 (42 U.S.C. =bZob at 8:).  

2. Subpart L of Part 2 is added to read 
as follows: 

Subpart L-Informal Hastring Procodure 
for Adjudications In Materials•ncon" 
Procedings 

2.12o0 Scope of subpart.  
2.1203 Docketr flling service.  
2.120o5 Request for a hearinS; petition fotp 

leave to Intervene.  
2.1207 Desitnation of presidirn oMcer.  
2.1209 Power of preslding officer.  
2.1211 Participation by a person not a party.  
2.1213 Role of the NRC staff.  
2-1215 Appearance and practice.  

Hearings 
2.1231 Herisng flei- prohibition on 

discovery.  
2.1233 Written presentations: wrIttsrn 

quastions.  
2.1235 Oral presentations: oralquestio 
2.1237 Motions: burden of proof

sec.  
2.1230 Consideration of Commission rules 

and relsations in Informal 
adjudication.  

2.1241 Settlement ofproceedilp.  

intiali Decision, Commsalon 11ejifew, and 
Final Decision V 

.1251 Initial decision and Itslu1ec"t 
2.12S3 Appeals from initial dec' lons.  
2.1255 Review by the Atomic trSty and 

Ucensing Appeal Board. I4• 
2.1257 Review of decisions m•!•.actions of 

an Atomic Safety and UcoLinil Appeal 
Board.  

2.1250 Final decision: petition 
reconslderation.  

2.1201 Authority of the Secretg to rule on 
procedural matters. I 

2.1283 Stays of NRC staff licarltin actions 
or of decisions of a presidI oicer, an 
Atomic Safety and Ucensinl Appeal 
Board. or the Commission. pending 
heardig or review.  

Subpart L-Informal Hearing 
Procedures for Adjudlcatlo"s In 
Materials Ucoensng Proceedings 

I 2.1201 Scope of subparLt i 

The general rules In this s6bpart 
Sovem procedure In any adjidication 
initiated by a request for a Hiring In a 
proceedIng for the grant. trakfer.  
renewal. or ilcensee-initiatet.  
amendment of a material Lic; .se subject 
to Parts 30, 32 through 35, 3;. 40, or 70 of 
this chapter. Any adjudlcati i regarding 
a materials license subject tvWa'r 30, 
32 through 35, 39. 40. or 70 thlt is 
initiated by a notice of head s issued 
under 1 2.104, a notice of prc l)sed 
action under I 2.105. or a request for 
hearing under Subpart B of 10 CR Part 
2 on an order to show caus~ean order 
for modification of license, 46 a civil 
penalty, Is to be conducted in 
accordance with the procedtres set 
forth in Subpart G of 10 CFR-Part 2.  

I L.I3 Docke*% 1a1g; 111M 
(a) The Secretary shall maintain a 

docket for each adJudicatio ubject to 
this subpart, commencing wh the 
of a request for a hearing. All papm, 
Including any request for a h6Madng 
petition for leave to Interven " 
correspondence, exhibits, de slons, and 
orders, submitted or Issued lf the 
proceeding, the hearing file %mpfled In 
accordance with 2.1231; ay.d the 
transcripts of any oral preo aeptions or 
oral questioning made In ac& dance 
with I 2.1235 or In connectil with any 
appeal under this subpart m be filed 
with the Office of the Secret and 
must be Included in the deali t. The 
public availability of officfalrecords 
reletlnq to the proceeding is joverned by 
- %•r ,

4.

(b) Documents are filed with the 
Office of the Secretary in adjudications 
subject to this subpart either

(1) By delivery to the Dockating and 
Service Branch of the Omce of the 
Secretary at One White Flint North.  
11555 Rockville Pike, Rock.vie, MD 
208652; or 

(2) By mail or telegram addressed to 
the Secretary. U.S. Nuclear Regulatory 
Commission, Washington. DC 20M55, 
Attention: Docketing and Service 
Branch.  

Filing by mail or telegram is complete 
as of the time of deposit in the mail or 
with the telegraph company. Fling by 
other means Is complete as of the time 
of delivery to the Docketlng and Service 
Branch of the Office of the Secretary.  

(c) Each document submitted for filine 
in an adjudication subject to this part, 
other than an exhibit, must be legibly 
typed. must bear the docket number and 
the title of the proceeding, and. if it is 
the first document filed by that 
participant. must designate the name 
and address of a person upon whom 
"service can be made. The document a&Is 
must be signed in accordance with 
I 2.708(c). A documenL other than 
correspondence, must be filed in an 
original and two conforming copies.  
Documents filed by telegram are 
governed by 1 2.706(f). A document that 
ails to conform to these requirements 
may be refused acceptance for filing and 
may be returned with an indication of 
the reason for nonacceptance. Any 
document tendered but not accepted for 
filing may not be entered In the dockeL 

(d) Computation of time and extension 
and reduction of tmid lilmits is done in 
accordance with 1 2.710-2.711.  

(e) A request for a hearting or a 
petition for leave to L'tervene must be 
served In accordancis with I 2.712 and 
I 2.1205(e). U). All otwer documents 
Issued by the presiding officer, the 
Atomic Safety and Ucenhing Appeal 
Board. or the Commission or offered for 
filing are served in accordance with 
12.72.  

S2.1205 Request for& hawlit petitgon 
for leave to Intervene.  

(a) Any person whose Interest. may be 
affected by a proceeding for the rant.  
transfer, renewal, or lUcensee-In/tiated 
amendment of a license subject to this 
subpart may file a request for a bearing 

(b) An applicant for a license a 
license amendment. a license transfer.  
or a license renewal who is issued a 
notice of proposed denial or a notice of 
denial and who desires a hearing shall 
file the request for the hearing within 
the time specified in I 2.103 in ian cases
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(c) A person other than an applicant judicial standards for standing anii shall 
shall file a request for a hearing consider, among other factors- -.  
within- (1) The nature of the requestoes 'right 

(1) Thirty (30) days of the agency's under the Act to be made party t the 
publicaUon of the initial Fmderal "proceedin,
Regiater notice referring or relating to an (2) The nature and extent ofth-'.  

application or the licensinS action requeator'a property, financial, or other 
requested by an application, which must - interest in the proceedinr and 
include a reference to the opportunity (3) The possible affect ofeany order 
for a hearing under the procedu-es set that may be entered In the proceethn 
forth in this ,ubpart; or ',upon the requestor's interest ý11 

(2) If a Federal Register notice is not (h) If a hearing req.iest flied unde" 
published in accordance with paragraph ` paragraph (b) of this section Is grn'ted.  
(c}(i}. the earlier of- .,>,1he applicant and the NRC staff wan be 

(i) Thirty (30) days after the requestor 1",parties to the proceedmng, If hea be 
receives actual notice of a pending irequest filed under arnagraph (c)•f tis 
application or an agency acuon grantiun Iectlon Is granted. the requestor isall be 
an application: or ta party to the proceeding alon? ! the 

(ii) One hundred and eighty (180) days applicant and the NRC stalT, If th~tilt 
after agency action granting an chooses or is ordered to pezticipa4 ' as a 
application. ': ,party In accordance with 1 2. t 

(d) The request for a hearing filed by a "., (i) If a request for a hearing is -anted 
person other than an applicant must .,nd a notice of the k describedn 
descibe "-- -paragraph (c)(1) previously hIn n dteta 

(1) The interest of the roquestor in th 4, jprgrp -.1)pevosyba tbe proc•,eeding;es 0,e eum published in the Federal Regsi ~rIn 
Pr)ceinwthat Interest may be affcted "1 .icenof hearlin bl..l"id 

(21 therslsow theprceig `ý.'h Federal Register statingby the results of the proceeding.fee "-- ----- ,---- .  
I-i (i) The time- place, an ntr-- f the 

including the reasons why the reque.stoc _:.'TheUrLn , p 
should be permitted a hearing, with .(2) ne authorty under which he 
particular reference to the factors set '- IheArL) at to b un held;e 
out in paragraph (g) of this section: .e bh 

(3) The requestor's areas of concern 4" (3)Themattar5of fctandlawj•obe 
about the licensing activity that Is the t;.'T considered.  
subject matter of the proceeding and I.: (4) Th tme winli whchanty pahr 

(4) The circumstances establishing arrson whose Interest maiy beaffected 
that the request for a hearing Is timely in-U Zy the proceeding may petition (pa leave 
accordance with paragraph (c) of thisi to intervene, as specilled in paragraph 

section. U)of this section; and 
(e) Each request for a bearing must beaý` (5) The time within which a reqest to 

served, by delivering It personally or by 'yI r icpat, under I 2.1211(b) mu -be 

mail to- ad..5 
(1) The applicant (unless the requestoc.i (j Anypedtltonforlevetoinv.ao Ven1 

is the applicant); and must be filed within thirty (30)1 d of 
iii~li a t o o fll the. . s o Uo o,, f 

(2IThe NRC staff, by delivery to the 'i?'` the date of publcation of the • ~ ~ ~ ýý " h - ':: eern The petition must sell fo• 

Executive Director for Operations. One hin. The p. i. s.t.h the 
White Flint North. 1,SS Rockville Pike. I Information required under paregroph 
Rockville, MD 20852. or by mall (d) of this eion. .  
addressed to the Executive Director for (1) A petition for leave to Inteene 
Operations. U.S. Nuclear Regulatory j must be served upon the appall The 
Commission. Washington. DC zo0 :: petition also must be served up•n the 

(n Withinrten (10)daya s of service of a' NRC stiff-- t e c , request for a hearing filed under (t) By delivery to the Execadif 

paragraph (c) of this section. the Director for Operations. One WVVt Flint 
applicant may file an answer. The NRC North. 11555 RockvWe Pike. Roý.vlle.  
staff. if it chooses or Is ordered to I) 20652 o1r X 
participate as a party in accordance (i1) By mall addressed to the ] Xecutive 
with I 2.1213. may file an answer to a Director for Operaions. U.S. N! ' ea 
request for a hearing within ten (10) Regulatory Commisen. Wesh ton.  
days of the designation of the presldLnglJ DC 2014 
officer. (2) Within ten (10) days of as ce of a 

(g) In ruling on a request for a hearinlj! petition for leave to Intervene. f 
filed under paragraph (c) of this section.' applicant and the NRC staff. if ae staff 

the presiding officer shall determine thad chooses or I ordered to partid te as a 
the specified areas of concern amre party in accordance with I 2.123. may 

, germane to the subject matter of the file an answer.  
proceeding and that the petition Is (3) Thereneter, the petit~on f eave to 
timely. The presiding officer also shall 4intcvet-z'e ust be ,iqd .. on %the 

determine that the requestor meets *' •PL ,,s.idItg ,;,r. ?u.n u.!.' to"wit the 

41 ' A 

! 
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matters set forth In paragraph (g) of tUi 
section.  

(4) If the petition is granted. the 
petitioner becomes a party to the 
proceeding.  

k)(1) A request for a bearing of a 
petition for leave to intervene found by 
the presiding omcer~to be untimely 
under paragraph (c) or U) will be 
entertained only upon determination by 
the Commission or the presiding officer 
that the requestor or petitioner has 
established that

(i) The delay In filing the request for a 
hearing or the petition for leave to 
intervene was excusable: and 

(11) The grant of the request for a 
hearing or the petition for leave to 
intervene will not result in undue 
prejudice or undue injury to any other 
participant in the proceeding. Including 
the applicant and the NRC staff, If the 
staff chooses or is ordered to participate 
as a party in accordance wIth 1 2.1213.  

(2) If the request for a hearbng on the 
petition for leave to intervene is found 
to be untimely and the requestor or 
petitioner falls to establish that It 
otherwise should be entertained wider 
paragraph (k)(1) of this section. the 
request or petition will be treated as A 
petition under I 2.20L and referred for 
appropriate disposition, 

(I) The fling or granting of a request 
for a hearing or petition for leave to 
intervene need not delay NRC staff 
action regarding an application for a 
licensing action covered by this subpart 

(m) An order granting a request ,or a 
hearing or a petition for leave to 
Intervene may conditlonVor ILmit 
participation in the Ibterest of avoiding 
repetitive factual presentations and 
arguent 

(n) If the presiding offcer denies a 
request for a hearing or a petition for 
leave to intervene in its entirety. the 
action is appealable within ten (101 dayr 
of service of the order on the question 
whether the reqqest for a hearing br the 
petition for leavd to intervene should 

ave been granted in whole or in part. If 
a request for a hearing or a petition for 
leave to intervene Is granted, parties 
other than the requestor or petitioner 
may appeal that action within ten (10) 
days of service of the order on the 
question whether the request for a 
hearing or the petition for leave to 
Intervene should have been denied In Its 
entirety. An appeal may be taken by 
filing and serving upon all parties a 
statement that succinctly sets out, with 
supporting argument. the errors alleged.  
The appeal may be supported or 
opposed by any party by filing a 
counter.statement within fifteen (15) 
days of the service of the appeal brief.

I 

l

I
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1 2.12'07 Designation of presiding otffcer. ()Issue Iirtial decisions; 
(a) Unless otherwise ordered by the ()Issue subpoenas requirbngt he 

Commission otias provided In paragrapb attendance and testimony of wibiesses 
(b) of this section, with~in ten (10) days a t the hearing or the p roduction -'f 
of receiving from the Office of the documents for the bearing: 
Secretary a request for a hearing (1) Receive written or oral evildnce 
relating to a licensing proceeding and take official notice of any fa't In 
covered by this subpart. the Chairman accordance with I 2.743(1); I 
of the Atomic Safety and Licensing UJ) Appoint special assistants ino the 
Board Panel shall issue an order Atomic Safety and Licensing Boaf 
designatingasnlmebroth Panel in accordance with J 2.72 4 panel to rul on the request for a hearing:- (k) Recommend to the ComndklIon 
and, If necessary, to serve as the that procedures other than those: 
presiding officer to conduct the hearing. Zauthorized under this subpart bieused in 

(b) For any request for hearing a particular proceeding: and 
relating to an application under 10 CFR 1 ' (1) Take any other action coniotent 
Part 70 to receive and store unirradiatedi with the Act and twis chapter.  
fuel at the site of a production or 
utilization facility that also is the subject: 2.121Pr~~ainbepro~o 
of a proceeding under Subpart G of this ~t~ 
Part for the Issuance of an operating (a) The presiding officer may ermit a 
license, within ten (10) days of receiving f erson who Is not a party to In ise a 
from the Office of the Secretary a limited appearance In order to i le his 
request for a hearing the Chairman of ior her views on the issues. Mil .od 
the Atomic Safety and Licensing BoardI appearances may be in writn 9? oral, 
Panel shall issue an order designating a ~*at the discretion of the presiding'officer, 
licensing Board conducting the and are governed by ril es adopI!,d by 
operating license proceeding to rule on the presiding officer. A limited 
the request for a hearing and. If ' appearance statement is not to b 
necessary. to conduct the hearing in. considered part of the decision#, record 
accordance with thi Subpart. Upon under I 2.11251(c).  
certification to the Commission by the 2(b) Within thirty days of an o~der 
Licensing Board designated to conduct i granting a request for a hearing &iado 
the hearing that the matters presented iJunder I Z.1205(b)-c) or. in Instan'ces 
for adjudication by the parties with when It is published, within thlrjý days 
respect to the Part 70 application are~ of a notice of hearing Issued under 
substantially the same as those being J~ I 1205(1]. the representative of 'on 
heard in the pending proceeding under ?~interested State. county, municilality. or 
10 CFR Part 50. the Licensing Board may'J ', an agency thereof, may request n 
conduct the hearing in accordance with 04 opp~ortunity to participate in a 
the procedures in Subpart G. proceeding under this subpart. The 

request for an opportunity to pa'tflipate 
I 2.2O~ owe of resftngoffler. must state with reasonable spec I=lt A presiding officer has the duty to *~the requestor'ssareas of concerr about 

conduct a fair and impartial hearing ,~the licensing activity that is thef ubject 
according to law, to take appropriate matter of the proceeding. Upon 7ecelpt 
action to avoid delay, and to maintain of a request that is filed in accoordance 
order. The presiding officer has all rwith these time litnits and that (0jecifies 
powers necessary to those ends. Pthe requestor's areas of concerikthe 
including the power to-- ~ presiding officer shall afford hg 

(a) Regulate the course of the hearing i, ; representative a reasonable opgportun~ty 
and the conduct of the participants: .1 to make written and oral preseni~tions 

(b) Dispose of procedural requests or 41 in accordance with 11 2.1233 azi- 2L1235.  
similar matters. A'JI without requirling the represent;U, V* to 

(c) H-old conferences before or during i~ttake a position with respect to lie 
the hearing for settlement, simplification .~Issues. Participants under this 
of the Issues, or any other proper ~ jsubsection may notice an appeaf of an 
purpose. Initial decision In accordance wfih 

(d) Certify questions to the Atomic I 2.1253 with respect to any isstit on 
Safety and Licensing Appeal Board for which they participate.  
determination, either in the presiding 
officer's discretion or on direction o the' i1.22Rt fVeNCaN 
Commission or the Atomic Safety and l! Ifsa hearing request Is filed unfler 
licen sing Appeal Board; l ', I 2.1203(b). the NRC staff shall ý, a 

(e) Reopen a closed record for the party to the proceeding. if a hearig 
reception of further Information at any t~request Is filed under I 2-1205(c 1within 
time prior to initial decision in jten (10) days of the designation f~ a 
accordance wit aIf maion4; presiding officer pursuant to I I Z07 the 

(1)Admniser ath ad afiratins;;.NRC staff shall not;'; ýhe ,q

offIcer whether or not the staff desires 
to participate as a party to the 
adjudication. In addition. upon a 
determination by the presiding officer 
that the resolution of any Issue in the 

r~ceeding would be aided materially 
y staff's participation In the proceeding 

as a party, the presiding officer may 
offer or permit the NRC staff to 
participate as a party with respect to 
that particular Issue.  

12.12151 Appearanceand practIMe 
(a) An Individual may appear In an 

adjudication uinder this subpart on his or 
her own behalf or by an attorney-at-law.  
Representation by an attorney-at-law is 
not necessary in order for an 
organization or a I 2.1211(b) participant 
to appear in an adjudication conducted 
under this subpart. If the representative 
of an organization Is not an attorney-at
law, he or she sihall be a member or 
officer of the organization represented.  
Upon request of the presiding officer, an 
individual acting as a representative 
shall provide appropriate information 
establishing the basis of his or her 
authority to act in a representa tional 
capacity.  

(b) Any action to reprimand. censure.  
or suspend a party. a I 2-1211(b) 
participant, or the representative of a 

E arty or a I 2.1211(b) participant must 
e i accordance with the procedures in 

I 2.713(c).  
Hearingsi 
12.1231 Moa&&Vfll.:prohtb1*onas 
discoveory.  

(a) Within thirty (30) days of the 
presiding officer's entry of an order 
granting a request for* bearing, the 
NRC sta ff sihall file ini the docket.  
present to the presiding officer, and 
make available to the applicant and any 
other party to the proceeding a hearing 
file. Thereafter, within ten (10) days of 
the date a petition for leave to intervene 
or a request to participate under 
I 2.1211(b) is painted. the NRC ataff 
sthall make the hearing fie available to 
the petitioner or the I 2.1211(b) 
participant.  

(1) The hearing file must be made 
avaiilable to the applicant and any other 

party or J 2.1211(b) participant to the 
proceeding either by

(i) Service in accordance with 
L2.103(e); or 
(ii) Placing the file in an established 

local public document room in the 
vicinity of the principal location where 
nuclear material that is the subject of a 
proceeding under this subpart will be 
possessed. and informing the applicant, 
party, or I 2.1211(b) participant in 
writing of its action and the location of
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thes file. It an established local public 
dos;usnent roum utoes not exist, the NHC 
eissff will artange fur the documents 
cuntintins In the hearinit file, along with 
any other material ducketed In 
accordance with J 2.1203. to be made 
available for public inspection and 
rnp)'ing during the course of the 
a,!iusitcation in a library or other facility 
that is accessible to the R,'neral public 
during r,'gulsir huisaess hotals and Is in 
lhii viuinity of the principul location 
where the nuclear material that is the 
sublect of the proceeding will be 
possessed.  

(2) The hearing tile also must be made 
a vailable for public inspection and 
copying during regular business hours at 
the NRC Public Document Room in 
Wa,,hington. DC.  

(b) The hearing file will consist of the 
application and any amendment thereto.  
any NRC environmental impact 
statement or assessment relating to the 
application, and any NRC report and 
any correspondence between the 
applicant and the NFRC that is relevant 
to the application. Hearing file 
documents already in an established 
local public document room or the NRC 
Public Document Room when the 
hearing request Is granted may be 
incorporated into the hearing file at 
those locations by a reference indicating 
where at those locations the documents 
can be found. The presiding officer shall 
rule upon any Issue regarding the 
appropriate materials for the hearing 
file.  

(c} The NRC staff has a continuing 
duty to keep the hearing file up to date 
with respect to the materials set forth in 
paragraph (b) of this section and to 
provide those materials for the docket, 
the presiding officer, and the applicant 
or any party or I 2.1211(b) participant in 
a manner consistent with the way the 
hearing file was made available initially 
under paragraph (a).  

(d) A party or I 2.1211(b) participant 
may not seek discovery from any other 
party. I 2.1211(b) participant, or the NRC 
or its personnel, whether by document 
production. deposition. interrogatories.  
or otherwise.  

12-1233 Written proessoestatis; written 
questliao.  

(a) After publication of a notice of 
hearing in accordance with I .l1205(i) 
and after the NRC staff has made the 
hearing file available in accordance 
with I 2.1231. the parties and I L1211(b) 
participants shall be afforded the 
opportunity to submit, under oath or 
affirmation, written presentations of 
their arguments and documentary data.  
informational material, and other 
supporting written evidence at the time

F i"riewl R,:1ivtor / Vofl. 51..
-- I • • . .... _ ....

r , times irnd in the sequence the : 
picoIdifnl uofficer vaslblihos by 
;irpropriste order. The preslding officer 
alsn may, on his or her Initiative, submit 
i"ritten questIons to Ihn parties In Ii-6 
i'6swered in writing, under oath or 

Safirmation. and supported by 
ilpropriate docuimenisry data,. ) 
informational material. or other 7iitt.'en 
evidence 

i(b) In it hearini initInted tinder 
4.t.1205(b), the initial written 
presentation of the applicant that iPf 
i~iued a notice of proposed denial &" a 
rotice of denial must describe in dq'ail 
Sny deficiency or omission In the 
a4gency's denial or proposed denialif its 
ýaplication and what relief Is soug8ht 
with respect to each deficiency or 
orission. I 

.(c) In a hearing initiated under gi 1 
2 2.1205(c), the initial written ji• 

pfesentation of a party that request(,d a 
hearing or petitioned for leave to 
intervene must describe in detail aiy 
deficiency or omission in the licenst 
ýapplication. with references to anyi., 
i~rticular section or portion of the ,J! 
application considered deficient. give a 
.detailed statement of reasons why 4ny 
particular section or portion is defilIent 
,od why an omission is material. andi 
llscribe in detail what relief is sought 
ýwith respect to each deficiency or, 
jomlsslon.  

I (d) A party or I 2.1211(b) partici.nt 
nbaklng an Initial written presentatpna 
.under this section shall submit with'its 
,presentation or identify by referenpe to 
.a] generally available publication or' 
iburce. such as the hearing file. all 
•documentary data. informational : 
,material, or other written evidenceipeon 
i',hich it relies to support or illustrqe 
* each omission or deficiency compl iped 

0or. Thereafter. additional documer lry 
-data. informational material, or otl ir 
:written evidence may be submitted or 

ireferenced by any party. other than the 
NRC staff, or by any 12.1211(b) •, 

•participant in a written presentatifi, or 
.ih response to a written question ohly as 
!6e presiding officer, in his or her , 
discretion. permits.  

(e) Strict rules of evidence do not 
Ippiy to written submissions undq' this 

siection. but the presiding officer Jay, on 
I motion or on the presiding officer' own 
i Itinltlave, strike any portion of a 4.ritten 
Ipresentation or a response to a wqtten 
question that is cumulative. irrele nt.  
immaterial. or unreliable.  

J 2.123S oral pO entations oral !9: 

(a) Upon a determination that I'II 
necessary to create an adequate % cord 
for decision. in his or her discretiq the 

presiding officer may allow or ren re 

:iI

cirjt prv-r'litations by i.iy ps•il iir 

J, 2 121 (h) pwit-iipant, i h hlssiii 
hpiihnony by witne.sves. (Orid 

rtr,,rnlatiionf are subiect s I any 
p11 rsstlrIate t11 1it11ilt h i1s h rtilhlidisi 

oisficer impus,:s. Responstjstly fur the 
cujridtict of the examination of any 

w t:ii.s�: rv'ts with the.pr,.sii'lo sffis:t'r 
v.hii may .11vw a party ,.- 2 21 I11[h 
p.,rli-ipitnt t1' ,.:vpose 'iis- ,ii;.GS for th,, 
iirs.sidin isffi, ,sr it, 1,,' ii witi,•.% .  

{h) Oral prs.snatiuon., and re:spoi-s,.  
io oral questioning to te relief upon ,,i 
Oril evidence mus' be given uncder oath 
or affirmation. All oral pr,.mntations er 
oral questioning rmust be 
s•enographically reported and. except as 
requested pursuant to section 1811 of the 
Act. must be public unless otherwise 
ordered by the Commission.  

{c) Strict rules of evidence do not 
apply to oral submissions under this 
section, but the presiding officer may, on 
motion or on the presiding officer's own 
initiative, strike any portion of an oral 
presentation or a response to oral 
questioning that is cumulative.  
Irrelevant. immaterial, or unreliable.  

§ 2.1237 motions; burden of proof.  

(a) Motions presented in the 
proceeding must be presented and 
disposed of in accordance with 1 .2.730 
(aHg).  

(b) Unless otherwise ordered by the 
presiding officer, the applicant or the 
proponent of an order has the burden of 
proof.  

12.1239 Consideration of Commisslon 
rules and regulations In Info-ral 
adjudlcations.  

(a) Except as provided in paragraph 

(b) of this section, any regulation of the 
Commission issued in its program for 
the licensing and regulation of 
production and utilization facilities.  
source material, special nuclear 
material, or byproduct material may not 
be challenged in any adludication 
subject to this subpart.  

(b) A party to an adjudication subject 
to this subpart may petition that the 
application of a Commission r-.gulation 
specified in paragraph (a) of this section 
be waived or an exception made for the 
particular proceeding. The sole ground 
for a request for waiver or exception 
must be that special circumstances exist 
so that application of the regulation to 
the subject matter of the proceeding 
would not serve the purposes for which 
the regulation was adopted. In the 
absence of a prima facie showing of 
special circumstances, the presiding 
officer may not further consider the 
matter. If the presiding officer 
determines that a prima Facie showing
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i.as been made. he or she shall certify 
directly to the Commission itself for 
determination the matter of whether 
special circumstances support a waiver 
or an exception and whether a waiver or 
an exception should be granted. The' 
Commission's determination shall he 
made after any further proceeding the 
Commission deems appropriate.  

2.1241 Settlement of proceedings.  

The fair and reasuntble seutlet,'nt)t f.  
p~oreedings sabiect to this subport is 
er.couraged. A setdement must be 
aproved by the presiding officer or 
Atomic Safety and Licensing Appeal 
Board. as appropriate, in order to be 
binding in the proceeding 

Initial Decision. Commission Review,.  

And Final Decision 

12.1251 InIttal dcislon and its effect.  

(a Unless the Commission directs 
that the record be certified to it in 
accordance with paragraph (b) of this 
siction, the presiding officer shall 
render an initial decision after 
completion of an informal hearing under 
this subpart. That initial decision 
constitutes the final action of the 
Commission thirty (30) days after the 
date of issuance. unless an appeal is 
taken in accordance with I Z1253. i! 

(b) The Commission may direct thatli 
the presiding officer certify the record to 
it without an initial decision and may . :o 
omit an initial decision and prepare a " * 
final decision upon a fiding that due and 
tumely execution of its functions so 
requires.  

(c) An initial decision must be in 
%..riting and must be based only upon A' 
information in the record or facts 
officially noticed. The record must 
include all information submitted in the 
proceeding with respect to which all ' 
parties have been given reasonable pridor 
notice and an opportunity to commentL.  
The initial decision must Include- : 

(II Findings. conclusions, and rulings.  
with the reasons or basis for them, on all 
material issues of fact. law. or discretion 
presented on the record: 

(21 The appropriate ruling, order, or : 
d-..nial of relief with its effective date; 
and 

(3) The time within which appeals to.: 
the decision and a brief in support of 
those appeals may be filed, the time 
%,ithin which briefs in support of or in , 

opposition to appeals filed by another: , 
party may be filed, and the date when;, 
the decision becomes final in the ; 

absence of an appeal.  
(d) Matters not put into controversy: 

by the parties may not be examined a.n 
decidtd by the presiding officer or th, 
Atomic Safety and Licensing Appeal rli
Board. 11 the presiding officer or the 
Appeal Board believes that a serious

saflty, environmental, or common 
defense and security matter exists that 
has not beeniplaced in controversy, the 
presiding officer or the AppealBoard 
shall advise the Commission •tomptly of 
the basis for that view. and the 
Commission may take appropriate 
ac:tion.., a.!decion.  

(r) Pending review and finalvdecision 
by the Commission. an initial 'dkcision 
ri-,olving all issues before the'presiding 
officer in favor of authorizing licensing 
ea:tion subject to this subpart t.  
immediately effective upon istiance 
except- o' 

(1) As provided in any orderissued In 
accordance with 1 2.12f3 that stays the 
effectiveness of an initial decit1on: or 

(2) As otherwise provided by" the 
Commission in special circumstances.  

(f) Following an Initial decalion 
resolving all Issues in favor ofthe 
licensing action as specified iq, 
paragraph (e) of this section. Q.e DLrector 
of Nuclear Reactor Regulatior~or the 
Director of Nuclear Material Saifety and 
Safeguards. as appropriate, ; , 
notwithstanding the rding or p-endency 
of an appeal pursuant to Z.1-3. shall 
take the appropriate llcesingsaction 
upon making the appropriate lcensing 
findings promptly, except as 4,ay be 
provided puruant to paragr&4 b (e)(1) or 
(2) of this section.  

2.L1253 Appeals from Intial oons.  

Parties and J 2.1211(b) pa[t(cipants 
may appeal from an Initial de11sion 
under this subpart In accordapce with 
the procedures set out In 11 2-82 and 
2.763.  

L2.1255 Review by ite Atomftsa sfety aW 
LkmeNsn Appeal Bad 

The Commission authorizef the 
Atomic Safety and Licensing "Appeal 
Board to exercise the authority and 
carry out the review funcUon .'Io be 
performed under I I.1205(c], 2.1209(d).  

and 2.1253.a 

12.12S7 Revlewof deochllon asiacto1ans of 
an AtomiC Safety and LUCen.nIIto 
Nomed.  

The Commission will not entertain 
any petition for review of a decision or 
action of an Atomic Safety a ii 
Licensing Appeal Board undi 'this 
subpart. Commission reviewlTs available 
only on the Commission's owr motion 
w'ithin forty (40) days after e date of a 
decision or action by the Ap ,al Board 
under 1 2.1255. Commission rview will 
be conducted in accordance dth those 
prowedures the Commission 4pems 
appropriate. Absent Commihion 
review, the decision of the Appeal Board 
constitutes the final action o the 
Commission.

:.280

12.1259 Finsl decision; petition tor 
roo:conaideratieof.  

(a) Commission or Alunuic Safely ,iid 

Licensing Appeal Board action to rentd, 
a final decision must be in ai:i(irdanc:, 
with 1 2.77t).  

(bI The pro•.isions (if 7 • -71 govvern 
the filing iif ;itlwi'ons for 
recon idrlir aii in 

§2.1261 Authority ot the Sectretary to ruir 

on procedural maltelf,.  

The Secretary or the A:\ist.iint 
Secrettiry may rule in proi i'dir.il 
matters relaii ng Io proceedings 
conducted by the Commssisto itsulf 
under this subpart to the same extCnt 
they can do so under 1 2.772 for 
proceedings under Subpart G.  

J 2.1263 Stays of NRC stall licensing 
actions or of decisions of a presiding 
ofntew, an Atomic Safety and Licensing 
Appead Boad, or the Commission, psnding 
hearing or review.  

Applications for a stay of any 
decision or action of the Commission. a 

presiding officer, or an Atomic Safety 
and Licensing Appeal Board or any 
action by the NRC staff in Issuing a 
license in accordance with 1 2.1205(l) 
are governed by 1 2.788. except that an.N 
request for a stay of staff licensin 
action pending completion of an 
adjudication under this subpart must b,.  
filed at the time a request for a hearing 
or petition to intervene is filed or within 
ten (10) days of the stairs action.  
whichever is later. A request for a stay 
of a staff licensing action must be filed 
with the adjudicatory decisionmaker 
before which the licensing proceeding i, 
pending.  

Dated at Rockville. MD. this 23rd day of 
February, 1989.  

For the Nuclear Regulatory Conurssaon 
Samuel J. Chil.  
Secretary of the Commission.  
(FR Doe. at-4 Filed 2-2'--8.'. &:45 aml 

-NATIONAL CREDIT UNION 

ADMINISTRATION 

12 CFR Parts 701 and 741 

Nonmember and Public Unit Account% 

AOENCY: National Credit Llnion 
Administration.  
ACTIOIC Interim final rule--e.ttnsiion 
comment period.  

SUMMAlr? On Decemh',r 14. 1i'fll. th,.  
NCUA Board approved tin interim fin 
rule limiting the amount of pulilic uwlt 
and nonmember accounts that may ti, 
maintained by federally-insured credit


